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EDWARD L. ENGLAND, AS 298 LA 608, 


Plaintiff’ in wren, ae 
BRAOR TO 


va. MUNZCIPAL CouRT 
OF CHICAGO, 
RUDOLPH WRLITZER COMPANY, 
a eorpore tion, 
Defendant in Srrer,. 
BR. PRYSIDING JUSTICR YETCH 
DELIVERED THE OPINIGN OF THE COURT. 


#rom a judgment in favor ef the defendant, the 
plaintiff brings this writ of errer., Plaintiff is the pur~ 
chaser from the executrix of the leet will and toatanent of 
Elbert ¢. Perguson, deceased, of the account of sadd Ferguson 
fer attorney's fees fer services performed by him on behalf of 
defendant im a suit brought te restrain B. ¢. Whitney and 
others from obstructing an alleged private alley adjacent to 
defendant's premises in Wabash averme, Chicago. The injunction 
suit was begun in 1907. Fergueom died im 1917, while it was 
etili pending. The present eit fer fees wav begun in 1918. 

Xt appears thet in Moreh, 1907, dcfendent and the 
owners of the land adjoining defendent's premises became ine 
volved in » dispute regarding their veapective rights te the 
use of the private alley (defendemt claiming it should remain 
open te the sky in order te furnish Light and sir t the ade 
joining buildings, and the other owners cleiming thet defend- 
ant’s use of the alley was restvicted to a mere right of passage 
ever the surface of the some at the street Aevel and subject 
te the right of such owners te build over the alley, so long 
as defendant's passageeway was not obstructed), and the ade 
joining owners were about to construct a building in accordance 
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with theix claim, ond thereby shut out the Might and air from 
the private alley to ell that part of defendent's tmilding 
which was more than eighteen feet above the ground level. 
Thereupon a bill for injunction, prepared under Ferguson's 
direction, wae filed by the wurliszter Company and a preliminary 
injunction was obtained. This stepped work on the tuilding, 
and negotiations followed between the parties in interest, which 
resulted in the execution of a written sgreement permitting the 
adjoining owners te proceed with the construction of their 
wudlding as projected, without liability for contempt and without 
prejudice to the ultimate rights of any of the parties, upon the 
payment of $1006 te the “urlitszer Company “for and on account of 
ite aclicitor’s fees and expenses,” and the reduction of the 
amount of the injunction bond. In pursuance of that agreement, 
the injunction bend was reduced from $15,000 te $1,000, and 
Ferguson collected frem the adjoining owners the $1,000 stipulated 
te be paid for the complainant's fees and costa, retained one-half 
of the seme and scent a cheek for the other half to “udelph “wrlits 
vice president of the Wurlitzer Company. 

For eight years thereafter, very Little appears to 
have been done by Ferguson in the suit except to see that answers 
were filed to the bili and to have the hesring of the case poste 
poned from time to time. <Accerding te the plaintiff's statement 
of claim, the cause wee referred te « master im June, 1912, mt 
nothing was done before that master, and the order of referenee 
was vacated in May, 1914. Im November, 1915, a supplemental 
bill appears to have been filed, we ting the changes in ownership, 
etec., te which the original answers were allowed to stand. early 
im 1916, one of the adjoining owners filed a cress-bill, te which 
one of Ferguson's assistants, after first filing and withdrawing 
a demurrer, filed exceptions and an snswer. 

The correspondence between Fergusen and his client 
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shows that defendant frequently complained of the deley in 
bringing the suit to = hearing, to whieh complaints Ferguson 
usually replied by attempting to excuse the delay on various 
personal grounds and by promiving to preceed with the case. 

In one such ictter, written December 20, 1915, - nonrly nine 
years after the suit was brought « Ferguson “assures” the 
defendant "that this matter will procee( with every speed that 
the courte will furnish," 

In the fall of 1916, defendant had a meeting of its 
board of diresters in Cincinnati, and Ferguson was present. 
Defendant's preaident complained to Ferguson of hie delay in 
bringing the sult te « final cenclusion, and told him thet 
defendant "was sonsidering the employment of other counsel to 
take his place in that litigation.” PFerguson admitted he hed 
neglected the case and guve an his exouse, that he and his wife 
had been sick and “that there wes o greet desk of Pusiness in 
his office.” Defendant's president then seid he “would ompley 
other counse].* Ferguson acked him not te de thet and offered, 
in cease defendent would allew him te centinue handling the case, 
‘which he knew he could win,” to make mo charge “for any fees in 
the case uniess he should bring it to a successful idseme.* 
Defendant secepted this preposition, and Fermicen vent on with 
the case. A new order of reference to « second master had been 
entered im July, 1916, and in December, 1916, the taking of 
testimony before the master was Begum. The hearings before the 
master were not completed when Ferguson died in June, 1917. 

The master’s report is dated Harch 15, 1915. It recommends that 
the suit be dimissed for went of equity. This recomnendation, 
in substemce, was appreved by the deeree, which war eventually 
affirmed in the Supreme Court. (Surlitzer v. State Bank of 
SBicage, 200 Ill. te.) 
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The main contention of plaintiff's counsel is that 
Verguson's promise, made at the directors’ meeting in the fail 
of 1916, to make mo charge for his services unless he should 
bring the oudt to a sueceseful inoue, was without vonsideration 
and of no effect whatever. Counsel] insists thet "Forgusen was 
legaliy bound te <0 om with the case, and the defendant was 
legally bound to pay him for services already performed." This 
argument @verloeks an essential feature fui oh de unde other 
contracts of empleyment. The sontract meade between Porsusen 
and the Warlitser Company at the begincing of the litigation was 
a contract between an atterucy ond his client, and the right ef 
a Ghient to discharge hie «tterney at any time, with or without 
Gauge, is universally recognized. (2 Ro C. Le 957.) Shon 
Verguson’s second promise wes mede, he hed just been infermed 
that defendent *would ompley other counsel to take his place in 
the litigation." This wee merely another way ef telling him he 
was diseharged from the cave, If he hed accepted this discharge, 
mo doubt he could heave maintained e suit for reasonable compenssae 
tion for the services he hed performed up to that time, which, 
under the fucte stated, would ast bave beon « great deal more 
them he hed received. Imetead of wo doing, he made the proposition 
wbove stated ond it wae eeccepted by the defendant. In making 
this proposition Ferguson was faced not se much by the less of any 
large cum for fees already earned, af by the threated less of a 
goed client and a prospective fee af a very much lerger smeunt for 
“going on with the case," ‘The acveptanes by defendent of his 
offer under these eireumstanees constituted, in effect, a new cone 
tract, by the terms of which, in consideration of the withdrawal 
by defendant of its announced purpese cf employing other counsel] 
in his steed ond the agreement on defendant's part te permit him 
te finish the cave, he agreed to make no charge for any of his 
services in the cause umless the final decision should be favere 
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able ta the defendent. By thie new contract he not only reo 
tained a client he had virtuelly lost, but he also retained a 
chances, at least, to earn ao very considerable fee fer further 
efferte on hie port, if successful, We think thie was a good 
consideration for his promise. 

The enses of Bishop v. Buepe, 6? ILL. 404, ond Cooke 
ve Murphy, 70 Lil. 96, are cited by (efondent's counsel in 
support ef their contention that the agreement was based upen 
a sufficient considercetion, and an attempt ie made by plaintiff's 
counsel] to show that these causes ore net the lew im this atate. 
Ye de not find that either ef these cases has been overruled, They 
were distinguished in one case in the Apoeliate Court (Strange ve 
Gexrington, Patton & Co., 126 Ik1, App. 410) by saying that "An 
one of those caver thers was an sbendonment ef the work by the 
party bound te perform, and in the other an abeolute refuael to 
perform, whereby the original contracts were held te have been 
terminates ond the mew egreements substituted.” While there 
was meither an abandenmment by Ferguson of the work he was hired 
to perform, nor an absolute vrefusal on his part to perform the 
same, his neglect to perform hed ecaysed the defendant te exercise 
its unquestionsbie right te discharge him frem the case, whereby 
the original contract of ompleyment wae terminated, Then « new 
agreement was substituted, which, the cited cases held, was binde 
ing on the perties if supperted by a consideration. Whe landlord 
end tenant ceases cited by plaintiff are net in peimt. “uch cone 
tracts, unlike tho«« between an attorney and hie client, are not 
terminable at the will of one party. 

What we have said practically disposes ef this case. 
Severs minor points are made by plaintiff, whieh, after due 
consideration, we think have mo substantial merit. Counsel says 
that defendant teok ome povition befere this suit ws brought, 
regarding the plaintiff's claim, and another position on the trial, 
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end that he cannot thus “amend his hold." We do not think 
that the otatementa made by defendant's officers when plaintiff 
presented his claim for Ferguson's fees and expenses, te the 
effeet that the claim was “ridiculous,” or was “too high,” or 
"*had beom paid,” deprived the defendent of the right to assert 
in ite affidavit of merits, smd to prove, that Pergueon agreed 
to meke no charge fer his services unless meceasful. The 
defense thus set up io not necessarily ineonsistent with ouch 
previous ctatements. The matter of alloving on omended affidavit 
to be filed unon the trial was in the diserstion of the court, 
and the fect thet it wae filed minc pro tems makes mot a particle 
of difference. The amended effidavit was merely refromed to 
conform te the proof, and 4% was net errer for the court te permit 
thet to be dome at amy tame. 

Plaintiff alae camplaines ef errers, without pointing 
out whet they wore, in the rudings of the court as to the 
admietibility of certuin testimony, He says: “It would be endless 
te ettempt te point out te the court sii the errors in the rulings 
on the testimony,” which “would be but a repetition of the recerd.* 
The testimony referred to ie contained in depositions and the 
abstract chews the generel nature of ouch testimony, it alse shows 
that plaintiff mode mumerous objections, seme of which wore muse 
tained and some overruled. He has not pointed eut wherein any 
particulor ruling wis erroneous, ond we cannet be expected te 
seareh the record te find such ruliage, if anye. 

Vor the reasons stated, the judgnest of the Municipal 
Court is affirmed. 

AVPIRUAD» 


Barnes end Gridley, JJ., concur. 
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ESTEE SS) a ae 2301.4. 603 


Appellees, 
APPEAL FROM MUKICIPAL 
COURT OF CHICAGO, 


ve. 
BLARD BROTHERS AMUSEMENT ENTERPRISES, 
InNC., et al. On Appeal of ASHLAND 


SQUARE THEATRES COMPANY, a Corporation, 
Appellant. 


HR, PRESIDING JUSTICK FITCH 
DELIVERED THE OPINION OF THE COURT. 


Thies avpeal is from a judgment of the Municipal cocurt 
in an action of forcible detainer, The ease was tried by the court 
on a stipulation of facts. Plaintiffs ara the owners of a building 
on West 18th street, Chicago, used for a moving picture theater. 
On April 1, 1921, they leased the building and its equipment to 
James Kounoveky for a term beginning April 1, 1921, amd ending 
August 31, 1923, et a stipulated monthly rental of $130. By one 
Clause of the lease, an option was given to the lessee for “an 
extension for a period of three years at the same rental upon 
giving ninety days notice in writing of sane," 

It was stipulated that om January 1, 1922, the lessee, 
Eounoveky, “being in arrears in his rent," assigned his lease te 
the Bland Brothers Amusement Enterprises, Inc., ani that as an 
inducement for the latter to accept such assignment and for the 
plaintiffs to consent thereto, a written agreement was made, read- 
ing as follows: 


"“Ghicago, Illinois, January ist, 1922. 
"Bland Brothers Amusement Enterprises, Inc, Chicago. 


"Gentlemen: 


"In connection with the lease for the theater and contents 
at 1618 ¥. 18th street, we will accept as full payment of 
rent the sua of Seventy Vive dollars per month, if you or 
your assigns will, during said period, operate said theater 
at least two days in each week." 
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This was signed by the plaintiffs wider seal, and a 
copy thereof was signed and venled by the new tenant. On January 
3, 1922, Kouneveky, by his endorsement under seal on the back of 
his lease, assigned the sane to “Bland Bros, Amusement Ent, Inc. ,“ 
who by like endorsement, agreed to be bound by all the covenants 
and terms of the lease. The new tenant took possession at once 
and it and ita successors have occupied the property, and paid rent 
for the same at the rate of $75 a month, continueusly from that 
time until the end of the term prescribed in the lease. The stipue 
lation of facts does not say in terms that the tenant did in fact 
“operate said theater at least two days in each week" as required 
by the written agreement of January, 1922, but it may be asaumed 
that such was the cuse, from the fact that the reduced rent was 
accepted and from the further fact that no question is raised as to 
the tenant's performance of its part of such agreement. In Kay, 
1922, the tenant corporation legally changed its name te "Bland 
Brothers, Inec.," and on September 1, 1923, again changed ites name 
te "Ashland Square Theater Company, Ine, * 

| On May 15, 19293, a notice was sent to the plaintiffs, 
signed: “Bland Brothers Amusement Enterprises, Inc., By Herman 
Bland, Pres.," stating that ‘1, the undersigned, the present tenant 
of the building" in question, "which I have ecewied ae a moving 
pleture and dramatic theater under a lease dated April 1, 1°21, de 


hereby exercise the option in said lease contained to extend the 
term of said lease for a period of threes years, at the same rate of 





dated January 1, 3922." (It is evident that the last date mentioned 


refers to the separate written agreement dated January 1, 1922, 
since the original lease was made in April, 1991.) 
The stipulation further states that én September 1, 1925, 


a formal tender of $75 was made to the plaintiffs for rent for the 





month of September, which tender war refused, and plaintiffs there- 
upon brought suit for possession of the premises, On October 1, 
1923, a formal tender of a like amount was made to the plaintiffs 
for rent for the month of October, and this wae likewise refused. 
During the trial these tenders were repeated in open court, and 
were refused. It is finally stipulated that the officers and dle 
rectors of the Bland Brothers Amuecement Enterprises, Inc., and the 
Bland Brothers, Inc., vere threa brothers named Fland, while the 
officers and directors of the Ashland Square Theater Company, which 
is now in possession ef the praniser im question, are three other 
persons, 

¥rom the foregoing statement of the contents of the 
stipulation it will be noticed that when the Lessee gave notice to 
the plaintiffs that it would exercise the option given in the leas¢, 
it aseumed that the agreoment of January 1, 1922econstituted a valid 
modification of the original lease to the extent of reducing the 
amount of rent payable under it, from the smoumt therein specified 
to the swum of $75 a month, and that all other portione ef the lease 
remained in foree as written; slso, that the werds of the option 
providing for an extension of the lease fer three years “at the same 
rental” mean the rental payshble under the lease as modified by the 
agreement of January 1, 1922. After reading the briefs and arguments 
ef counsel, it seems clear to us that the main question involved on 
this appeal is whether the lessee was correct in making and acting 
upon these assweptions, 

Both the original lease and the agreement of Isruary 1, 
1922, were in writing and under seal, It was perhaps unnecessary 
that they should be under geal, but the fact remaine that beth were 
sealed instruments, The ancient rule of the common law is still 
recognized in this state, that a sealed executory contract cannot be 
modified by parol (Alsehuler v. Schiff, 164 Ill. 298), or by a written 
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agreement not wnder seal (Leach v. Farmum, 90 Ill. 368), but that 
en instrument of equal dignity is recauired to vary a contract under 
seal, although the original contract would have been valid without 
aesl. (23 C. J. 505; Loach v. Farnum, supra.) Parties to an 
unperformed contract may, by mutual consent, modify it by altering, 
excising or adding provisions, providing such modification does 
not make the contract illegal. (13 6, J, 599; 35 ©. J, 1170.) 

When such a modification is made, hewever, it becomes 1 new con- 
tract (Mshaffey v. Wiscongin Central Ry. Co., 147 Ill. App. 43) 

and a new consideration is therefore necessary to suppert it. 

(13 ©. J, 692.) Such consideration may consist of the mutual 
assent of the parties to the new agreement (Kissagk v. Bourke, 224 
Tll. 352), or it may consist of the performance of acts te which 
one of tha parties is not bound by the original contract. (13 ¢.7. 
893.) In this ease the agreement made on January 1y 1922, was in 
writing and under seal. YThie being true, s consideration ie ine 
ported. (Adame v. Peabody Coal Co., 230 111. 469.) But if such 
were not the @act, the terms of the stipulation show that there 

was a new and valid consideration for the new contract, namely, the 
assignment ef the lease by a tenant (Kounoveky) whe was then in 
arrears for rent and evidently not operating the theater mere than 
one day a week, to a new tenant, “he was apparently able to perform, 
and who did assume, all the covenants of the lease, except as modi- 
fied by the agreement mentioned, and who agreed to operate the 
theater at least two days a week during the period covered by the 
lease. This agreement was foliowed by a forsal assignment of the 
lease from the old tenant to the new one, the written acceptance of 
the same by the new tenant, and the written consent of the plaintiffs 
to such assignment - all endorsed on the lease. It is a fair ine 
ference from the atipulation that the new agreament was brought about 
by the plaintiffs and reaulted in giving them a good tenant in place 
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ef ene who had failed te make the operation of the theater a suc- 
cess. ‘The agreement was therefore beneficial to the plaintiffs as 
well as to the lessea, Ly ita language it spesifies the particular 
lease to which the agreament applies, and the terms of the new 
agreement. It mast therefore be held that the agreement in sues 
tion constituted a walid modification of the original lease. As 
there is no language in the modification purporting to affeet any 
other covenant or eondition in the Lease than the one regarding 
rent, it must further be held that when the original lease wae 
assigned to the new tenant with the plaintiffs' written consent, 
no other provision or term of the lease was affected by such modi- 
fieaticn than the clause eiedbabiaichiy payment of rent, but that in 
all other respects the lease remained as originally written, 

(35 ¢, J. 1172.) 

} From this reasoning it slse foliows that the lenquage 
of the lease whieh grants to the tonant an eption for an extension 
of three years “at the some rentel,”* means the rental payable under 
the lease as modified by the agreement of January 1, 1922, and that 
the words “during said period" mean the peried during which the 
premises continue to be oceupied by "Bland Brothers Amusement Sntere 
prises, Inc.” or its successors or asaignes, whether such occupation 
was prior te August 31, 1923, or thereafter under the term created 
by the exercise of ihe option given in the lease. 

Counsel on both sides have discussed at considerable 
length and with much citation of autiority the quesilon whether an 
éption for an extension of s lease such as was hore given, is a 
present demise “which becomes operative immediately upon the 
exercising of the option conferred,” defendants contending that it 
ie such a present demise, and the plaintiffs contending to the con- 
trary. We do not think a decision upon this question would be 


necessarily determinative of any issue involved in this case. Upon 
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the stipulated facts, the real question here involved is whether 
the agreement of January 1, 1922, was a valid modification of the 
original lease to the extent, aid only to the extent, therein 
specified. 

it is contended by wlaintiffs' counsel that because 
the assignment ef the lease was to a tenant by a corporate name, 
when in fact such corperation was not organized until three weeks 
later, the organization of such corporation operated as a second 
assignment of the lease without the consent of the plaintiffs, and 
therefore was a violation of the clause in the lease prohibiting 
the assignment thereof without the consent of the lessers. The 
agreement of January 1, 1922, and the assigament on January 3, 
19292, were signed not by the Bland Gyothers, or by any other in- 
dividual or partnership, but by the "Bland Srethers Amusement 
Enterprises, Inc." It is true that the certificate of the come 
pleted organization of that corporation shows it was not fully 
incorporated until January 25, 1922, but it was organised and 
doing business before the first day of the next month same around, 
and the stipulation shows that auch corporation and ites successors 
ececupied the property and paid rent to the plaintiffs at the ree 
duced rate for sixteen months thereafter, and that plaintiffs re- 
esived and retained the same without objection, as the agreed rent 
for the premises during thet time. We think plaintiffs are plainly 
estopned by their own acts from making this claim, 

Yor the reasons stated, the judgment of the Municipal 
court will be reversed and the cause remanded, 

REVERSED AND REMANDED. 


Gridiey, J., concurs. 
Barnes, J., dissents. 
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OTHEL W. MILLEN, admindstratrix 93681.A.608 
of the eotate of Harry B, Miller, 
desensed,s APPEAL FROM 
Appellee, 
GUPERIOR COURT, 
WGs Sook commTyY. 


ILLINOIS SLECTRIC COMPANY, a 
corporation, 
AppeLiante 
MA. PRESIDING JUSTICE PITCH 


DELIVERED THE OPINION OF THES COURT. 


Plaintiff recovered « judgment fer $4000 in on action 
for wrongful death alleged te have been occasioned by the 
negligence of defendant. Defendant cleimse the judgment in 
erroneous becense the evidenee fails to show any privity betwoen 
defendont and pleintiff*s intestate, and felile te ahew ony 
negligenos on defendant's part which proximately caused the 
death of plaintiff's intestate, or that the deceased exercised 
due care fer his own safety. 

The case went to the fury on the third count only of 
the declaration. That count, which plsintiff claime was sus 
tained by the evidenes, and which defendant claims woe not se 
susteined, is in substence as fellews:; That on February 25, 
2922, defendant was a dealer in electrical applianees and engaged 
an tho business of repairing the sane; that Charles Westerholm 
then owed an electric heater, uvcd by him and the members of 
hie fondly te heat a bathroom in the spartment eccupied by them; 
that sald heater was so constructed that "4f the wires and cone 
ductors of sndd hecter vere mot properly insulated and protected, 
said heater would be dengerous when used in seid bathrecna;* that 
on the day nomed Westerhelm employed 4efendomt to repair the 
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heater, which defendant did “in ouch « negligent and carsleve 
menner that the electrde wires wnd conducters in seid heater 
whieh run inte and through said heater came in comtact with the 
metal frone of said heater, and eald wires ond contucters were 
mot properly ineulated;" that “seadd heater was go repaired ty 
defendant thet any person whe might touch or come in contact with 
amy part ef said heater while in use wes likely to reecive an 
electric curvent and be injured or kAlied, 91) of which wos ther 






to the defendont knowns” that defendent delivered the heater in 
that condition to Cesterhelm, whe imstalled it in his bathroom; 
and while plaintiff's intestate, whe vas » member of Yeuterholm's 
femily and an eccupant of his spartment, wae using the henter and 
was in the exercise of ordinary eare fer his own safety, he came 
in eomtact with the heater and by reason of said negligence of 
the defendont, plaintiff's intestate received on electric current 
through his bedy and wae so injured that he died on Warch 25, 1922, 
lecving him surviving his widow, his sole hediy ond next of kin. 

it appears frem the evidence that ‘esaterholm, the 
father-in-law of plaintiff's intestate, boucht the electric heater 
mentioned in the declaration from defendont about twe years before 
the accident happened; that he used the heater at first in his bed- 
room, umd leter he hung it in the bathroom on « saok inserted in 
the middle of «a windew frame several feet sbove one end of the 
enamelled iron bethtinb. It was connected with a double electric 
Aight secket by means of « wire cord. About a month before the 
accident, the burner, or heating element, im the heater burned out 
amd “esterholm testified that he took the whole heater to defendant's 
shep te be repaired; that defendent put in a new burner, and that 
on February 25, 1922, vesterhelm called at defendont's plece of 
business, tock it home and bumg it im the seme place in the bethe 
room. ‘Yenterholm aleq testified: “Se far ac I know, it operated 
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properly after it wae repaired.” Ut wae reguharhy need theres 
efter by cach of the three members of the fomily tue ar three 
times » week until March 25, 1922, the dey of the wceldent. Gn 
that date, pleintiff's intestate went into the bethroam, turned 
on the water in the bathtud end opened the ewiteh at the double. 
socket for the heeter ond electric light. A few mimtew later, 
hie wife, vhe wae slone in the apartment, heard him verean, hk 
ran inte the bathreom and found her husband “stending rigid" in 
the bathtub with his left hand im contect with the wire franework 
over the face of the heater. Mra. Killer ewitehed off the current 
smd the vedy of her husband relaxed in her arms. He waz dead in 
a few minutes. 

Two deye efter the «ccident am electrical] inspecter in 
the empley of the City ef Chicaze woe called to imnepect the 
heater, Se found it “hanging om « neik dn the bethroom,” took 4+ 
Gownsteira and there me¢e ea preliminary test. He found thet the 
electric current “come imio the fremework through the wire attached 
te it for the purpone of the experiment.* Ee then took the heater 
to the laboratory im the city hell for a further teat. There he 
tested the heater again an¢ found *that the commestion frem cane 
@ucters to Treme wae net there at thet time.” Thon he tock the 
heater apart, ond tertificd that he found "there was «a leese cone 
Reetson, GRe OY move.” In the cometcuciion of the heatur, ike 
Beatamg Geil Gr Tiiomont os festemes te the center of o conowTe 
metal refiecter by meama of twe waaii volte siich pase through 
bees 5 the retieate: heaving diaucturs perhaps twheo ca large ce 
that of ine bolts. These bolte cenduct uke curremt of cheairioity 
fv@a chs cutside sewrce trough the “elon dn the reflectar to the 
Heating co43. i asswabby Of mica washewve ds plagei arewnd cach 
bolt to dnoulete it from the metal reflector, hen ti: teks aml 
wachere ere in their proper places and are firmly held fa place hy 
mecns of » mut om the end of the belt, there is, or should be, 
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No chance for the bolt to come in contact with the metal ree 
fiecter. The witness explained that what be meant when he 

said he found » “Loose connection® wee thet he found thet one 

of the imte above mentioned had decome loosened, thereby making 
Ak powsible for the reflector (and through it, the framework of 
the heater) to buvome chorged with electricity if, by ony means, 
the wnchers ahould become separated and the belt should elip from 
ite proper place and come in contact with the metal reflector. 

There da, however, no «evidence im the record thet 
either of the mite so described wos leose wt the time the heater 
was repaired by the defendant, « month befere the accident, or 
beomwne loose thereafter through amy fumkt of the defendemt. On 
the contrary, the workmen who made the repaira test&fied thet he 
yut in the new filament without disturbing the nuts and belte 
above described, and without teuching them exerpt te wee that 
they weve tight, which he found them to be, ‘The sanner in which 
the heater is comatrueted shaws that thie eeAd easily heve been 
done, and as 4% wes the burmer which wae apperently -t fumlt, the 
watural thimg to d¢ wes to put in o new burner withent disturbing 
the ether connections. There ie nleo the further «videnee that 
the heater werked properly fer ever a month sfter the repair wee 
made, We think the werdiet wen the question af defendant's 
allered neglicence is manifestly against the weicht af the 
ovicenee. 

Pinintiff eicims that the question af the neglizence 
ef the defendant is net before thie cane? far rewiew, far the 
Seamen that defendant ceased twe special interrezstertes t be 
misitted te the jury which shew, pinintiff clatgs, that the 
fery found Ghat olaintiff's dutestute was not eailir of amr 
contritutery segligence and thet defendant was sudlty ef the 
negligence charged, ond thet defendant did not in ite written 
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motion for a new trial, or ecleewhere in the trial court, qestion 
the correctness of euch finding, oF assign eny error thereon in 
this court. In the comparatively recent case of Brimge ve Belden 
Mamufecturing Co., 267 LlL.ki, At wee held thot « defendant is 
conclusively bound by a #pecdol finding of fact wnlees errer has 
been assigned thereon and the question of the correctness ef ouch 
finding hes alee been rveised on a motion fer a new trial. 

The two speciel interrogatories subnitted te the jury 
in the present case and their onewers were as follows: "1. Could 
the deceased, in the exereise of reasonable care for hie ow safety, 
have avoided the electric charges er secident in question? ane. 
Neo." °2, Did the deceased come te hin death by reason of an 
accident, without feult or neglect of the defendant? Ans. Ho.* 
As te the first interregstory, we think the case of Supire Loundes 
Bschinery Co. v. Brady, 164 111. 56, is controlling. There, # 
special finding was submitted to the gary as fellows: "Could the 
decensed, itefferd B. Brady, heave avoided the aecident compinined 
of, which resulted in hie death, by the exercise of ordinary eare 
end prudence?” to which the jury snswered "“No.* The especial 
finding sulmitted in thin cere ie mubstentislly the seme as in that 
enge, snd it wae there held thet as neo objection wes made te the 
fimdime in the trial ceurt the qmerstion of contrimtery. negligence 
was net open te review in the higher courte. 

As to the second special finding a different question 
is presented. The question de smbiguour in ite ferm, ani the 
negative answer given by the jury is not necessarily equivaient 
to an affirmative finding thet defendent was guilty ef ony neglie 
genee. it may or may not mean that the secident happened through 
the "fault or neglect ef defendent.* It may mean only that the 
deceased did not come to hie death By reason of an unavoidable 





accident such as wes suggested to the jury by the first of 
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defendent'’s given instructions. But « negative enewer ef that 
gort is not equivalent to am affirmative finding of negligence 
on defendant's part. Certainly there ie nothing in the form of 
the question which suggests te the jury that « negetive onewer 
would moon that defendant da guilty of such negligence on is 
charged in the third ceunt, towit, that when defendent repaired 
Westerholm's heater he left ome of the comections #0 leore that 
it wae dongerous for anybedy te use it, and, knowing thet to be 
true, delivered it, nevertheless, te ‘esterholm in thet condition. 
That ie the charge in the dechuration, and we are of the opinion 
thet the second specie] finding of fact is not such «a specific 
finding of negligence on defendant's port «cs to preclude it from 
raising the question whether ite alleged negligence has been shown 
by a preponderance of the evidence. 

it is aleo contended that no Liability of the defendant 
is shown in any case, because, it io sald, there wae me privity 
between the dcfeniant and the deceased. In Davidson v. Hontcomery 
Herd & fo.. AVA Lil. App. 385, the court, fellewing Ceoley on 
Torts, 1486, stated the general rule to be that the memifecturer, 
vender or furnisher ef om erticle is not liable te third parties 
whe have no contractual relations with him, for negligence in the 
construction, memfacture or sole of such an article, But this 
rule is subject te a well established exception in favor ef » third 
perty whe is “injured by an orticle mamfactared, boucht er furnishe 
ed, which, while net inherently dangerous, is know to be dangereus 
to human life or limb on account of ite defective condition. This 
is apparently the theery ef the count upon which the case was 
tried; for it is there alleged that defendant knew the heater was 
defective and dengereus when it was delivered te ‘esterholm. if 
piaintiff£, upon another trial, is able te preve the facts elieged 
im the third count, a prima facke cane of linbility under the 
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exception stated, will have been shown, 


For the reazons stated, the judgment of the 
Superior Court is reversed and the ceuse remanded for « ner 
trial. 


REVMRSED AND REMANDED. 


Barnes and Gridley, JJe, concur. 
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2 3 FROM, 
Vie SUPERIOR COURT, 
COOK COMNTY. 


CLARA K. ay Oe i 


BR. PRUSIDIRG JUSTIO“ rErcH 
DELIVERED THE GPINION OF THE COURT. 


Pleintaff vecoevered « Judgment fer personal injuries 
alleged to have been ocused by the negligence eof the driver of 
defendent's eutemobile. Just before the sechident, plaintiff? 
wae standing on the sidewalk on the west wide of Broadway, 
north of the intersection ef Gheridan road, waiting for a southe 
bound strect ear. A street gar approached and plaintiff’ stepped 
eff the curbstene to the strect. At that moment, defendant's 
Cor, occupied and aperated by ome Kedfield, wes backing up from 
Sheriden read elong the ourh from which plaintiff etepped. She 
wae hit ty the beck of the car ond threwn to the ground. Her 
Left foot was cueght by one of the rear wheels, ond was painfully 
lecerated. No vones wore broken. The ense was twee tried, 
Upon the first trial there wee a verdict for the plaintiff for 
$6,006, which was set acide by the trial court. On the second 
trial there wae a verdict in plaintiff's faver fer $15,686. 

Upon the motion for « new trial the trial court required the 
plaintiff to remit $6188, and « judgment was entered fer the 
remeinder, 97500. This appeal follewed. 

It is contended by defendant's councel thet the evidence 
shows that plaintiff feiled te exerecice ordinary tare fer her own 
ssfety at the time of the sccident, thet defendant wes not eudity 
of amy negligence, that the driver of the car wos not the egent 
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of the defendent, ner engeged ut the time on ony usiness of 
the dofendomt, thot the domages awarded ore groavly exeessive, 
amd thet the court erred im refusing to wubmit te the fury tm 
speciol findings of fect ond in refusing one instruction, Ae 
we huye come to the conclusion thet et lenat the last twe of 
these errers are well ssvigned, we shall refrein from oxpressing 
amy @pinien as te the merits of the case, beyond what may be 
necesaory to explain eur conclusion, 

The court refused to mulmit to the jury two special 
findinga requested by the defendant in apt time, reading ae 
fellows: 


“At the time and place in pace was the plaintiff 
mailty of contribu tery negligence 


"At the time ond _— in qaewtion, wus the defonient 
quailty of nogligence?* . 


Bach of theve iaterrogatories relates to an ultimate and con= 
trelling fact put in desue by the pleadings, <ad it wae reversible 
error fer the court to refuse to sulmit them when preperly vre- 
qmaested. (Cehdli'v Gtats. Chap. 110, Sec. 79; SeCritye ig. Ve 
Bugheis, © Til. App. 4406) 

Plaintiff's counsel attempt te eveid the effect of this 
error by soyimg thei the fuete were not sentreverted. ie de not 
6@ Yea the reverd. It is true that the defendsent offered no 
affirmotive cvicenee, tat it doee uot follew from this thet the 
questions of negligence and contrivutery negligenes were not 
eoutreverted. The evidense of plaintif{'s witnerses conteinea 
contradictery ststements on material points. For exemple, plaine 
tiff tevtificd that just before she stepped frem the sidewalk te 
the wtreet ahe lecked to the eouth and saw mo eutemobile in that 
direction. Yet the test of her textimany shews there war a 
Piereeesrrew limousine backin; towards her only « few feet seu th 
of her. The stetenents ore inconsistent and it was for the jury, 
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and mot the court in the firet imstenes, to decide whether she 
exereiesd due care for her ow sofety under ouch cireunstenees, 

Coumeeh else say that the question of defendent's 
alleged megligenes depends wpen the relation of the driver, 
Redfield, to the defendant. Thet is trus, mat the evidenee on 
thet point wee alen contradictory. The textimony of Redfield 
and of defendant's som dees not sgree in material reopects, and 
the tectimony of the latter leaves much for conjecture omd dise 
pute. Under the pleadings, the burden was on the pleimtdff te 
prove the relation between the driver and the defendant, and 
the moat thet can be anid of euch preci, o8 contained in thic 
record, is that while there ia «2 single sentende in the con's 
testimony which seeme to bear out the plaintiff's contention 
thet Redfield was defendent’*s «gent at the time of the sccident, 
ell the rest of bie tectimony, av well as thet of Redfield, nxevesrs 
te shoe thet the driver es« mot in the defendant's service nt the 
time af the agoldent, twt mm=e in her sons cpmler and were engaged 
im derformine the sorts wieinere ot the time of the aceddemt. The 
only theory on which the defendent can Ye held te be liable is 
thet she owned the qtemobile and actheriazed her som to oeeley a 
chouffour te drive the car for any member of her fordly who wished 
to use At for a family prrpese. There ie seme evidenes tending te 
sappert that theory; bat there is sles evidenee from whieh « jury 
micht well infer, au claimed by defendant's ceunsel, thot the son 
was the head of on indenendent fomfiaiy ond had merely borrewed his 
mother's mtemebile for his ow petsenal use; in chich case the 
Regligenee of Redfield wonld net be thet ef the defendant. 

What we have said leade te our further conelusion 
thet the court erred in refusing te imetruct the fury, o* re- 
mented by the defendont, “thet plaintiff is net entitled to 
recover againet defendent unless pleintiff hee proved by « 
preponderance or greater weight of the evidener that at the 
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time ond plece im question the eutemobile in question won being 
operated by a sexrvant er agent of the defondent ond that wndé 
Servent or agent was then and there engaged in the perfermenee 
of defendent's wWasiness." This instruction do « correct state~ 
ment of the law applicable to the faets of this cave; and aw it 
wee not cevered by any other in»truction it wes errer fer the caart 
to refuse it. In fact, the ehstrect diseleses thet defendant 
submitted saeversl inctructions upon this peint and thet the geurt 
refused all ef them, lesving the jury wholly unine tructed upon 
the question ef the agency of Redficld, the moet vital point in 
the case. 

Por the reasens etated, the judgment of the Gupertior 
Court is reversed and the cause remanded. 

REVERE AND REMARDSD. 


Barnes ond Gridley, J3,, coneurs 
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GOS LETHOGRAPHING COMPANY, 938 {.A. 604 


Appellec, 
APPEAL FROM 
VBe BURICIPAL Covnt 
OF OMICAGO,. 
GALLANIS BAOTHins, 
a corpor> tien, 
Appellant. 


WR. PREOIDING JUSTION FITCH 
DSLIVARSD THY ORPINIGN OF THe COURT. 


This apresl is from a judgment entered upon e« directed 
verdict in plaintiff's faver fer the amount due om twe of 
éefendents’ promisasary notes. The only defense made was that 
plaintiff, with aix other of defendants’ ereditors, verbaliy 
agreed with defendants to extend the time of payment of their 
reepective claims fer sixtecn menthe, in considerstion of a 
promise on defendants’ part to convey te trustees certein real 
estate ta he held as seeurdty fer euch elsime. 

Upon this defense defendants hed the burden ef preef. 
There ie proof in the record to the effect that a meeting of the 
seven creditere mentioned was held in the office ef Mr. Healy, 
atterney for one of them, in Ghieago; that al) attended the 
meeting, or were represented there; thet « talk of two hours’ 
length ensued, during which « proposition wes outlined by Mie 
Healy in substence au above stated; that eeveral of the creditors 
present stated that they *weuld go aleng" em such s propesition; 
that the other ercditors, including the plaintiff's representative, 
said nothing; that Mr. Hesly then said: “Well, I wil) take it for 
granted that everytedy 4 satisfied here te go ahead, and I will 
draw up am agreement to that effect,” whereupon the mecting breke 
up. PFPleintiff brought this suit the next day efter that meeting, 
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and whem « formal agresment was presented to plaintiff twenty 
deys later for ite signature, it refused to sign the came, 

The effect of the action of the trial court in 
direeting «a verdict for the plaintiff upon thie evidenes ene 
te held thet there was no ovidenee tending to prave that pladne~ 
tiff had ever agreed te the propesed extension, After » turee 
ful exemimation ef the evidenee sonteined im the record, we 
foil te find any evidenve that plaintiff ever agreed te the 
extension. It is clear from the evidence thot the meeting of 
the creditors adjourned without any definite agreement heaving 
been resched, but with the understanding thet Healy was te pre« 
pare omd wulmit to the erediters a written agreement fer an 
extension upon the basis roughly euthined by him at the meeting. 
Buch em agrecmont was ofterwerds prepered, tut plaintiff refused 
te sion it. Umder these circumstances, there was ne contract 
that was binding on the plaintiff. (6 R.G.L. 618.) Hense the 
triel court properly directed « verdiet for plinintiff. 

The judgment is of firmed. 

AVPITRMED 


Barnes ond Gridley, JJ,., concur. 
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Appellee , } APPEAL PROM 
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TBe 
oF ORIG +0, 
JORN Y, FULLEY ond } 
BRATIICH RRULGY, 
Aype? Lente. ‘ 


ERe SRNGLDING SUSTION FITCR 
DELAYED Tt OFINECS On THe CCORT. 


Plaintiff regorered « judgment far 3870 fer same 
mission upen the evte of « three=fict tudi¢ing, in Crierse, 
belonging ta defeuderte.,  Défendente slaim thet the verdict 
is against the weight of the <vi-rnece and that the court 
erred im certain rulings on the edaudacion of evi¢cnes and 
im refusing t6 orally imetract the fury 26 cuggected by 
éefendsnte’ sounsel. 

The B41) of exceptions, ar ctetiographic repert, 
filed in thie court dues not show thet any motien fer a new 
trick wae mate. Im the uebsuener of euch « motion, the mestion 
of the weight ef the «videnee cannat be considered on append. 
(anderson v. Keretens, 297 T1l. 76, 79.) The common law 
record, as certified by the clerk, states that sach a wotion 
wns mode ond overruled, bat sush « dertifivete dees net make 
the metion « part of tee record. In @rder te become pert 
of the record the motion for « new trial must be contained 
im the bill of exceptions. (Andéregn v. Kurstege, serra.) 
In the absence of such a motion, the only alleged errers which 
gan be considered by this ceurt are errore in the relings ef 
the court on the o¢mission of testimeny and orrers in the 
giving or refucing of instructions, if amy. (1.0.RH.00. ¥. 
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Gikeefe, 104 YM. BOS; Forker v. Ce B Ae Ree “te, 228 Tl. 
S80, 003.) We hive oxardned the abstpect, aad, indeed, the 
record Ateclf, ac te such aliaged exrers, ani Tisé that the 
materdel part ef tee testineny compiained of was net ehjgevted 
4, ema thet the orcl instruction requested hed ne spuliention 
te the facts of thia eewe, The oniy qaection in dispute wis 
whether the plaintiif wes the precnrizg couse Of tho sake thas 
wee On fret made, ome her testimony, 4f beliaved tg the jury, 
wes cuffielent ta grave thet feat. Mvidently, the jury be dioaved 
the plhuintif’ and did net beliowse che defencente, and whether 
the gary eso right oF wremg in thet conclusion ee camnet con- 
Sider for ‘he rensens sbresdy etated. 

The fudguen’ of the Municipal Court is affinmed. 

AFFIABED. 


Borses and Gridley, djey Goncure 
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APPEAL From 
¥Bo CIRCUIT COURT, 
wie cook couNrY. 
Jo Ae PORERG, 
Appellant. 


WR. PULSIDING WUrice FITCH 
DELIVERSD THE OPIFION OF THe COURT. 


Upen a second trial of this case before a jury, plein- 
tiff recovered a verdict for 9600, end from a judgment entered 
upon the verdict the defendant again appeals. 

The suit was fer personel injuries sustained by the 
plaintiff when, aa he claims, he eteppet off the frent end of 
e strest car st Kedvale saveme and Irving Perk boulevard, 
Chicace, where it had stepped te discharge passengers, and wae 
hit by defeniont's seutemebile, which eas passing. Defendant 
Cleims that the ear had not etepped te discharge passengers, 
mat wee moving tewards the intersection named vhen the fremt 
door opened and plaintiff jumped te the etrect directly in 
frent of the pessing automobile. 

These theeries have been presented te two juries and 
yeoth have found against the defendant. The first case was 
reversed becruve of an error in refusing te edmit certeim evie 
dence. (See Lohn v. Foberg, No. 27690, opinion filed May 9, 
1923.) That testimony wos admitted om the second trial ond 
defendant now claims thet plsintiff wes guilty of contribtery 
negligence ae a matter of law, thet the verdict ie manifestly 
ageinst the weight of the evidence, and that the court erred in 
refusing three inotructions. 
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Upon beth trials the plaintiff testified thet he wns 
riding on the front pletform ef a vestituled street gar going 
east on the south track of Irving Park beuleverd; that the car 
stepped at the corner of Kedyale svome; that the motorman opened 
the deor and that he, plaintiff, alighted and started to walk in 
& southwesterly direction towards a eta tion of the “hicage & 
Northweetern railroad lecated near that point; that as he stepped 
off the street car bo gleneed to the west and caw ne vehicle 
apprecching, ond thet he could see a home distanee in that 
direction. if this were the only evidence it is clear, om waa 
ankd by Sr. Justice O'Conner when the cnce wae im thie court 
before, thet plaintiff, from his own story, was guilty ef con- 
tritutery negligenee either in failing te look befere stepping 
directly inte the path ef defendant's apprenching eutomabile, 
or im fuiling to ser it, if he locked. Wpen the second trial, 
however, there wae testimony te the effect that immediately west 
of the pisce of the accident there is « viaduct which cerries the 
tracks emd readbed of the Chicege & Nerthweetern vailread over 
and acrous Irving Park boulevard, thet under the viaduct and 
between the strect cur tracks and the regdway en the south side 
of the boulevard, there are four stecl columns, cach approximately 
eighteen inches square, and there is some evidence tending te 
show that defendent wes driving directly behind the street oar 
untal just before the accident, and then, after parsing the steel 
columis, turned imte the readway south of the street cur tracks 
te pase the street cor. If such was the fact, the plaintiff's 
view of defendant's aprresching entomebile micht have been ob- 
structed by the columns and this micht reasonably explain his 
failure te see any vehiele coming fram that d@irection. I4 is 
truce, the evidence on this point is very slight, bat it is in 
the record, and the dcefeniont did not deny thet such was the fret. 
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Upon this evidenee, it cannet be aald that plaintiff woo cudity 
ef contritutery negligence se « matter of law nor that the vere 
dict is mamifestly agsinet the weight of the evidenes,. 

As to the alleged errer im refusing instructions, 
we have examined the instructions offered end find there was ne 
error in refusine them, The first «ne covered by other ine 
atructions in substance oni the third was met « geod inetrustion. 
The secend instruction might well have been given, but wo cannot 
sec how defendant wee in any manner injured by refusing it. If 
given, it would have calicd the attention of the jury to the fact 
that the court hud overruled motions te dirvat « werdget fer the 
defendant. 

Pinding no substantiel error in the sccond trial, 
the judgment io affirmed. 

AVSTRMTD. 


Barnes and Gridley, JGog CONCH. 
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THs FARA BROTHERS COMPABY » 


& corporation, ' ) APPRAL FROM 
Appellee, 
WOHICEPAL CounT 
TBe OF CHICAS. 
WILLZAN BESCH, | 
Appeliante 


BR. PRESIDING JUeTICa FArCcH 
DYLIVERED THE GPINION OF THE COURT. 


Thie is on appeal from a judgment entered upen « 
directed verdict for the plaintiff. Pisintatf in « dealer 
in building materiale, and its cleim io for e balanee of 
$2542.13 alleged to be due for materiale sold and delivered 
te defendent, whe is e bullding contracter. To this claim 
defendant filed « seteoff, slieging that part of the material 
included in plaintiff's claim wae furnished by the plaintiff 
te Be used in constructing certain buildings fer the ‘iouth 
Shere Country Club, which material, when used, proved te be 
defective and unvatiofectery, vhereupen plaintiff agreed te 
furnish new material free of charge te replace the aame, and 
te pay the necessary labor cost invelwed; that defendant, 
accordingly, replaced the defective material with new meterial 
furnished by the plisintiff, ond did thie under the supervision 
of the plaintiff; thet the new material proved to be Likewise 
imperfect ond unentisfctory, and the country club deducted 
$620 from the contract price on sccount of such defeotive 
materials; that the lever cost involved 4m replacing the defece 
tive material waa $490.40, making 5 total counterclaim, or 
seteoff, ef §2100,40. 
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Upen a motion for a directed verdict, the rule is 
that if there is any evidenee tending to oupypert the claim of 
the party sgainst whem the motion is directed, the motion must 
be denied, for to hold otherwise is to deny the right of « trisl 
by jury. (Libby v- Gookm, 222 11). 206; Balseviog ve Ge He 
Bis Re He Sey 240 TL. 238.) 

There is testimony in the recerd tending te prove the 
following state of fects: Gne Robbins, who was an officer of 
the Americon Magnesia Products Company, mamfactmwrers of o kind ef 
cement called “Seratech Kragstene,”* used in stucce work, learned thet 
the Seuth chore Country Club, of which he owas 4 member, was cone 
templating having its «tables stucesed. FPinaintiff handled the 
product of the mamfacturing company, ond was requested by Rebbins, 
whe wanted his material used by the country club, to have some 
sontractor make a bid for the country club work, specifying his 
cement. Plaintiff's viceepresident thereupon detadled one of 
ite salesmen, named trecks, to carry out Robbing’ plan, Brooks 
indused the defendant te make such a bid. The country club desired 
to have ite stables covered with stueco of the seme coler az its 
other buildings, and at » meeting at which Brooks, the defendant, 
Sobbing, and an officer of the country club were present, it was 
agreed that lebbines chould furnish the plaintiff with cement that 
would preduce the seme celor, when finished, ss the buildings ef 
the eountry club already constructed. Brooks testified that 
Rebbins geve the pleintiff and defendant "instructions ao te what 
kind of material he was going te furnish and bow it wae supposed 
to be applieds® that Robbins did net then have any sample ef such 
material, but that at a later meeting with the elubd's architect 
Robbins produced a sample of the material he proposed te use, and 
said he would mamfocture and deliver thet material to plaintiff, 
whe would furnish it te the defendant to be used. Brooke further 
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testified that this material was “something new, which had never 
been pat on the market before.” Plaintiff*se bid on thet basis 
was accepted, ond “parsunnt te the agreement made by the gentlee 
men,” (ns Krooks testified) defendant Yordered® the material fren 
the plaintiff, Brooks clse tontified that he reported what bed 
transpired to hin superior, plaintiff's viceepresident, vbw told 
him; "You do just what Mr, fobbine tells you to do.” Brooks eaid 
he was "on the Job every day* and “sew the werk put on,” and thet 
after it was finished, the stucce wse "bletehy, cloudy, end of 
different colors." Thereuper » conference was had between ‘obbinss 
Brooks, the defendent, end an effieer of the country club, eat 

&t woe agreed that Rebbins’ compony should furnish sew material 

to replece thet which was defective, end “wuld eliew fer the 
extra lnber it touk te do the job over ageing providing the 
Americen Kognesi« Company would yut their foreman er experintendent 
te oversec it.” Brooks testified thet he told Mr. Hale, plain- 
tif f's viceepresident, thet the job wae te be done over ond that 
the Maguseie Componmy wes to furnieh the material and leber, aad 
alee testified that thereafter viaintiff furmiched end delivered 
the material for doing the werk over, Lefondant testified that 
soon after this conferenes he met Nr. Hale and told him "thet they 
had agreed to pay fer coimg the jeb over, that they were sending 
the material out,” and that he asked Hale when plaintiff "wae going 
te get it out for me,” te which Hale replied; "I suppose you can 
Gall up the effice whenever you want it,“ meaning Ferr Brothers’ 
eifice, wnercupen defendant called up that effice and get the 
materiel. The price of thie material constituted part ef the 
pisintiff's claim im this omit. We think the teatimeny ef Brooks 
oma ef defendant was sufficient te make out « prime facke case 

for the defendant upon et least a pert ef his claim of seteoff, 
sud therefore the court erred in directing « verdict fer the 
pleintiff. 
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Plaintif’'s counee] contend thet in the whele trans. 
action there was nothing Wut & sale by the plaintiff te the 
defendant of specified articles of merchendise without ony 
warronty, express oO: implied. te camnoet agree with thie theery 
of the foots. while plaintiff's invoices, offered in evidenee, 
use the words “Serateh” end “Kregetone Tinish,” a» descriptive 
of the material delivered, ali the ether ¢videnes shows that 
the material bargained fer woe not the same ac that manafaatured 
amd gold under the name “Serateh Kragutone.” It wea "an experiment 
in meterieal, something that bad uever beon donw before,” ehich 
“looked Like cement, only not quite oo fine, ond had « charry 
soler.* Defendant's bid fer the work was sceopted only efter 
&® Gemple of thie new mixture, or product, eas shown by “ebhine 
te the country club's architect. On the present record, the 
case is more like one of s sole by sample thon a sale of a 
specdfied article under its trade names, Furthermore, the 
testimony on defendent’s behalf tends to prove an exprene agreee 
ment on the part of the sarmfecturer, acquiesced in and carried 
out by plaintif?, te furnish the mecosuary material and labor 
required to do the work ever free of charge to the defendant. 

Ver the roasone indlested, the judgment is reversed 
and the couse remanded, 

REVERSED AND REMANDED, 


Bares aud Gridley, 77., ceneur,. 
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WITHNICKs TWMPIIR CHMRICAL OOo, 
® corpers tion, 
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APPHAL FROM 
MUBICTPAL COURT 
GF CHICA, 


Appellee. 
Vie 


UNION DROP FORGE COMPANY, 
a corporation, 
Appellant, 





WR. PRUGIDING JUOTICY VITCH 
BELIVIRED THE OPINION OF THE COURT. 


| In this cave, plaintiff sued upon a bi11 eof exchange 
drawn by one H. W. Uharpe upon the defendant, and accepted by 
it, puyeble te Sharpe's awn erder ferty-five daye efter the 
date thereof and «endersed by bim and delivered t» the plaintiff, 
Defendant filed em amended affidavit of merits stating that there 
Was no consideration fer the execution of the bil] ef oxchange 
sued upon, thet defendent was not indebted te the drawer, or the 
payee, or the plaintiff "ugon any considerction whatever," thet 
the promive of the deofendent was a mere naked promise without 
any good and valuable consideration therefer, and that pleintiff 
is not o holder in due course of the bill of exchange. Upon 
motion of the plaintiff, this affidevit wes stricken from the 
files, and the defendant electing to stond by 44, « judgment was 
entered as by default for the omount alieged te be due upen the 
mote, or bill ef exchange. ‘The sole qestion presented here 
is whether the offidavit of merits is sufficient te shew a good 
defense ond the nature of such defense. 

Almeot the identical mestion thus presented wae decided 
by the Supreme Court in the cone of Uatthiessen v. Dunthey, 307 
Til. 36, where it was held that on effidavit of merits, the lane 
guege of which was substantially the some ac that pert of the 
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affidevit in thie cave which alleges » wont of considerstion 
for the note sued on, wns a sufficient statement of = good defense 
upon the merite, both under the ctatute end the rule» of the 
Municipal Court, and thet it was ervrer for the Wunicipsel Court te 
strike it on motion. 
in view of that decision ef the Supreme Court, plaine 

tiffs counsel does not hore contend that the aliegstion of want 
of considerstion for the note, or bill of exchange, ic insufficient, 
Wat eontends that the remainder ef the offidavit (whieh evers that 
plaintiff is mot "a holder in duc course” without setting out fects 
showing that te be true) de net « sufficient statement eof a good 
defense. We eannet agree with thie centention, Seetien 58 ef the 
Begotiable Instruments Act previdee that absences of consideration 
"40 a matter of defense te any porscn net « holder in due coures,” 
and Section 52 of the seme act states that "se holder in due course” 
de ome who become ouch helder befere the note waa due, whe took 
it in good feith and fer value, and without netics of any infirmity 
or dat oet in the title ef the person negoticting it. In Deg 

Se Ve Forbes, S06 Tl1, WS, 14 was sadd thet the term 
"bolder in due course® was used in the Negotiable Inctrumente Act 
as equivalent te the eld expression “bone fide holder fer velue 
without motics.” The ctatement, therefore, in the affidavit ef 
merita, that pleintiff is net «2 helder of the nete im due course, 
ie equivalent to a etatoment thet plaintiff did net in good faith 
before the maturity of the note, give or pay value fer the some, 
ond that plaintiff hed notice of the fact thet the note was executed 
without consideration. If plaintiff was not euch » hone fide helder 
for value of « note executed without omy considerntion, defendent 





io mot liable to plaintif’, even es an sccommedation scoepter. 
(Neg. Inst. Act, Sec. 20.) This part of the affidavit of meraits 
Plesed upon the plaintiff the burden ef proving a fact thet would 
otherwise be presumed. 
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The judgment ef the Municipal Court is revereed, 
and the cause ie remanded for s trial upon the iscues made 
by the plaintiff's statement of claim and the mmended 
affidavit of merits. 


REVERSED AND RWRANDED. 


Barnes and Gridley, JJe, concure 
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Us 8. MORTGAGE CO., ) 2381.4. v5 
@ corporation, 
Appelles, APPEAL FROM 
MUVICIPAL COURT 
OF CHICAGO. — renmnarainneanatandt: 


Vie 


WHION GROP PORGR OO., 
FRANCIS BD, HOLBAOOK, 
ALLIANCE SESGL COMPOR<TION, 
and JOSEPH 5, LAWLER, 
Appelionts, 
WH. PROGIDING JUSTICE FITCH 


DELIVERED THE OFINION OF THR COVRT, 


fo a statement of claim alleging thet the defendonts 
are indebted ta plaintiff upen a promissory note signed by the 
Ynien Drep Forge Company, paysble te the order of the Alliances 
Steel Corperstion, ond endorsed by it and the other defendunte, 
the ¥Yorge Company and Holbroek filed om amended affidavit of 
merits slleging that there was no consideration for the execu tion 
of the note sued upen, thet the promise ef the Yorge Company was 
a Baked promise without amy good end valuable consideration 
therefor, and that pleimtiff is net « helder ef the note in due 
course, pen motion of the pleintiff, the omended effidavit of 
merits was stricken from the files, and the defendants electing 
tw stencd by it, a judgment as by defoult wee entered ageinst them 
for the amount alleged te be due. 

Yor the reavene stated in the opinion this dag filed 

"GwGSn. Ho. 29287, entitled Wi thnd cle Tumpoes a 

Drop Forge Company, in which the affidavit was, in substance, the 
seme as im this care, the judguent ef the Municipal Court is 
reversed and the cause remanded fer « trial upen the issues presented 





by the plaintiff's amended statement of claim and the defendants! 


smended effidayit of merits ' 
° REVERSED AND REMANDED 
Bornes and Gridley, Ide. concurs . 
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9331.4. 605 


ERROR TO MUNICIPAL COURT 
OF GHIOAGO, 


JAMES R, MILLER, 
Defendant in Error, 


ve. 
AMERICAN AUTONOPILE UNDERWRITERS 


OF ILLINOIS, 
Plaintiff in Error. 


BR, JUSTICE BARKES DELIVERED THE OPINION OF THE COURT. 


This sult was brought upon a policy of insurance for 

3 fire and theft. The policy contained a provision requiring in 

the event of loss “the assured shall forthwith give notice thereof 
in writing, to the Exchange or the suthorized agent **; and within 
sixty days thereafter, *ee ghall render a statement to the Exchange, 
signed and sworn to by said assured, stating the knowledge and bee 
Lief of the assured as to the time and cause of the loss ***,* 

Defendant denied liability on the ground that ne such 
notice was given and no such statement rendered within sixty days. 

The judgment appealed from was for $2,461, entered 
upon a verdict for that amount. 

It is incumbent upon plaintiff in such a case te preve 
the giving of such notice and the furnishing of such statement, or, 
when the issue is made, that defendant expressly waived such proof. 
(Gallagher v. American Alliance Insurance Co., 220 11. App. 476, 
478.) Without such proof there ean be no recovery,(Milier v. 
Milwaukee Mechanies Ing. Co., 181 Ill. App. 135) and we think plain- 
tiff failed to make it. 

Plaintiff lost his car August 7, 1921, under circumstanes 
indicating theft. He testified that a few days later he mailed a 
Letter to defendant at its office, and that on September 19, 1921, 
filled out and sent a report on a blank similar to the blank which 
had been enclosed to him in a letter from defendant on November 8, 


of 
7 
| 
4 
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and whieh he filled out November 9; that he made several calle at 
defendant's office and wrote it several Letters, and was referred 
when he called to a tir. Keon, He kept no copies of the alleged 
letters except one dated Oetober 26, 1921, in which he stated that 
he had written defendant October 20 in regard to the policy but had 
received no reply, and desired to know the company's attitude. He 
did not state, or seemingly remember, the contents of the ether let- 
ters, and would not swear that they were directed to the right ade 
dress. The party whe wrote for him the letters ef Cctober 20 and 
26 was uncertain whether he had written a third or previous Letter 
fer plaintiff, as the latter claimed. This party and plaintiff 
were his only witnesses. 

ir. Koon, who had adjusted olaims for defendant when 
requested and who had a desk in its office and with whom plaintiff 
claimed to have talked in September and on other oceasions cencerne 
ing his loss, testified that his talk with Miller was in November; 
that Miller ssid nothing about having made a report, and that he 
sent udiller a letter a few days later, on NovemberS, which stated 
that defendant was enclosing one of the company's report blanks, 
and requested bim to fill it out in detail as to the theft. The 
letter was introduced in evidence. Koon said he never heard of 
the claim or saw Miller prior to that month and referred him to 
Mr. Hall, defendant's president, as he had no power to adjust a 
Claim until it was referred to him by Zr, Hall. This course of 
business was testified to by Hall, whe said he never heard of the 
claim witil in Hovember, and by defendant's bookekeeper, who tes- 
tified that she made entries of claims when presented, and said 
that she entered plaintiff's claim in November immediately upon its 
being presented. 

It appears that plaintiff offered in evidence a filled 
ewt notice of claim dated November 9, 1921, on one of defendant's 


report blanks, preaumably the one enclosedin Koon's letter of 
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Bevember 68. While it is marked as "Plaintiff's Ex. B. for identi- 
fication," it appears to have been received in evidence without 
objection. Plaintiff said it wae similar to the previous report 
he claims was made out fer him in September by one Sullivan, but 
which he adzites was not sworn te. Neither report ras in compliance 
with the policy; that of November because made more than sixty days 
after the lose, and taat of September, whether received or not, be- 
ecsuse not sworn to. 

The contention that there was a waiver of compliance 
with the requirements of the poliey as to the oath and time of pre- 
sentation is untenable. Waiver is « form of estoppel and nothing 
was done by defendant by which plaintiff changed his position or 
was induced to act otherwise than he did. Of course, if the evi- 
dence tended to show that defendant accepted the proofs of loss 
without being sworn to there might be a waiver ef the inforwality. 
But there is no proof of such acesptance, 

As the evidence did not establish the walver we need 
not consider appellant's point that waiver was not pleaded. Ye 
think the verdict is against the weight of the evidence as to the 
presentation of a sworn notice of the claim within the time required 
by the policy and against the theory of waiver, even if in the state 
of the pleadings it could be conaiderad. 

The court having erred in not granting a new trial, 
the judgment will be reversed ani the cause renanded, 


REVERSED AND REMANDED. 
Fiteh, >. J., and Gridley, J., concur. 
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2381.4. 605 


MICHASL WWCK, 
Plaintafr in “rrer. 


HABNAN BILLINGS, 
Deferident in Urrer, BRROK TO 
SUPMIOR GOUNT, 
Whe 
COOK SOU, 
) 


MA. FWOTIGCH BARBS DIVER THE GPINION GY THe COURT. 


This ie am append from o judgment fer $4,000 in ao 
suit to recever fer pereonal injuries received, oa slleged 
and claimed, frem the colliding of twe cutomobiles sc the one 
driven ty defendent wee passing thet being driven by one 
Tierney in which plaintiff wes riding. Both wore coine nerthe 
west on a county concrete reed 18 to 9% feet wide, having on 
ite esnst side a shoulder ef dirt about 2 feet wide, beyond 
viaich woe « diteh. 

The evidenee for plaintiff woe to the effect that, 
in s@ paseing, defendant's ear firet hit the rear isft cide ef 
Tierney*» eax ceusing « slight jolt, end that it then went te 
the left side ef the read amd terned quickly towards and 
against Tierney*s car, which wae continuing etreight shead aba t 
one ta two feet from the édge of the rend so that come parts 
of their front wheels collided, cousing Tierney's car te go 
immediately inte the ditch and upeete 

This theery wes supported by the tectimeny ef Larven 
whe seat at Tierney’s right on the frent seat, and by plaintiff 
ond her mether end teo beys whe sat in the beck of the gare 
The tectimeny indiceater that Tierney wae evidently kibied. 

Defendant's contention that there was never amy 
contact of the twe cars was supported by his te-tinemy ond that 


a? hie waemes sme «avs $4444~ ye eee _— 





tHe niall big nnahad oo ee PA Cee va cal ‘ “ 


mk A ah sm aes HE 





ah Wt ei bint nt ee ee 
weitere grekny ote ae 
mat bine es em hei, AsoromEN ykARE «AM tRaN 








ae ane dont audi Path ke ahha vibe tone opd ; 
=e alah eae ri 


pa hens wee me: ie iy VON oe 
Ye SORE Fiat sei sa a ne ae. gb taeed 









1 Sodio thiaieniinaonenl yhanRihte okeie anne mibeate ts 
| ae atone atm sleek with aomg hed o ke mmm 

mowed, hs analie ni 9 Seonqum’ one une? OE eee 
 Pitendady ot bm oem Pato y, matt No titein et yeecokT fa da oy 
ete. ony ‘te Mond mld ok dae ote wget end funy vedtom cee dam 
hehe vitambave com qanmst tet amprsdoas yuraitued ott 

ye era war seed tot mobimetNed otemchre tet 

fect a mOmbsnet Ai wh Hab eICRR su KE aed oH 26 tote 


ch Keievotwey, coe eerie ” ‘Jill uae 


ons Vikvatads odvte ad younAd® 


bed auniwnng os at Me 
gh AF timwe eek 8 ete vidot Hyake a quinoa aa at okt 

ee ee ee te-eeda tek gett 

Pe howin Sates mation pow Mabon oem s epaNET Ganka 
Ce 


es 


fe 


of his young som ond Little daughter. Photographs of Tierney's 
Ger taken after the secidemt showed « omali dent in the left 
tear fender and one on the forward left mb. There won evidence 
tending to show thet the latter demt might have been eoused by 
contact with a telegraph pole where the car lay in the ditch. 
Defendant's som alse testified to a mark on the right rear fender 
of his father's car whieh wis not there before the avoddent, 

While the testimony ens contradictery as to whether 
the curs come in contact it wee sufficiently etrenc fer plaine 
tiff tea justify the verdict. It would serve no useful purpose 
to review it for it cannot be jucthy sakd that the verdict is 
weanifectly against the wedght of the evidenes. 

Defendant's contention that there wes no evidence ef 
the ownership or operation of defeniant's car by him + on which 
iesue was taken - and that, therefore, the court erred in dony~ 
ing defendant's motion for a directed verdict is not supperted by 
the record. it was immaterial whether he owned the gor if, 26 
eharged, he wos negligently epereting it. efendant not enly 
referred te the cer es his muchine but frequently testified te 
eperating it, acying: “I sounded my horn, * * * I epecded up 
te about 25 miles an hour to pass hie ear. * * Xt turned to the 
left to pess Tierney's cer and I went post him. * * * J turned 
over pretty close te the leftehend side of the road. * * * 
stepped my car and went beek te help him.” He used simiier 
expresvions indicating thet he was driving and exercising vontrel 
ef the ear at the time of the «accident, and his son expressly 
referred to his father's driving the eor. 

it is alse urged that the court erred in net sustaining 
defendant's motion te strike out thet part of pieaintif?'s 
testimony deseribing the accident in which she said, referring 
te defendant's ear, “that a terrific jar Wad cent us inte the 
diteh,” om the ground that At was a conelusion of the witness. 
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Byen if it be not regarded as direct evidence of whet she saw 
happen we de net think it reversible errer. Vor the conclusion 
is 90 palpable from what she observed and from the testimony of 
plaintiff's other witnesses te the effect that they saw the front 
wheels come in contact and felt the jer therefrom and famediately 
the car went into the ditch, that the jury wae justified in 
reaching the sume conclusion regardless ef the fact thet plaine 
tAff and other witnesses, whese tentimony wae not objected te, 
testified to the seme conclusion. 

While defendant testified thet the ears never touched 
ene anether plaintiff in rebattel preved by several witnesses 
that defendant subsequently said thet he did strike Tierney'*s 
car and was sorry for it. Thie was proper rebuttal and impesch= 
ment upon a material matter, and not, as eppellemt contends, on 
on immaterial issue. 

The emount ef the verdier is not complained ef, and 
we find ne good ground fer disturbing ite 

ASYIAUED» 


Pitch, Fe J., and Gridley, Je, concurs 


od 


om om dache 7 ascites Genvis bn bebe sie of 29 WE nowt 









nga tt oat wont a ieee Soren basse ints tered santo “ sak 








aa 0 torty edisterevey rh hata? Ste wks ov sonic 4. 


Ted ae ea eS 











fi; ) 
a a oe 
f f 
208 = 20196 Ve, 
a) 
> CHE 
Me J. DWYER, Ps 3 Ky Bak VU 0 we 
Appellant ; 
, APPRAL FROM 
Vhs MUNIGIEAL coun 
OF CHICAGO, 
LOUIS BoOUDY, 
Appellee. 


WR. JUSTICE BAWIEA DELIVERGD THE OPINION GY THE COURT. 


Plaintiff operates avd maintaine in « certein builde 
ing in Chicage an ecteblisiment fer physical inetruetion and 
training. On Jume 5, 1925, he entered inte « written contract 
with defendant whereby he agreed to give defendant the privileges 
of said establiahment and phyzicel inctroction emd treinine fer 
one year frem that dete, and defendent in consideration thereef 
agreed to pay him $150 in advance on the cicning of the cone 
teact. The contract was signed by bath parties tut ne money 
hac ever been paid thereon. 

At the trial, which wao had without « Jury in the 
following September, the contract was reecived in evidenee on 
defendant's edmiesion that he het signed 41 omd bed made no 
paywents under it, and plaintiff testified thet he hed and still 
mainteined euch establishment and hed been and was eble, reaty 
and willing to perform the agreement on his pert. The defendant 
offered no evidence, and upon the fasts se testified te ths 
emurt's finding wae for defendent, and this eppeal is frem a 
judgment for eoats against plaintiff. 

Appellee has filed no brief, and the only points 
he seems to have made below are thet no dameges were proven, 
end thet the contract is without consideration. 
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The ense is Like that of Dyyer ve Goshen, Gen. No. 
28725, decided by this court Mareh 11, 1924, But net reperted, 
The contract there, Mike the ene here, was for physical 
instruction and treining for one year, in consideration of 
which the defendent agreed te pay $100 in advanee on oiening 
the agreement. We held it was not necessary te prove special 
domages, as the contract waco entire ond plhaintaff wor entitled 
te recever the whole sum agreed upon. ‘pecial reference was 
there made to to. VW. Bertin, 32 Nowe, 
403, and 92 Kebe,g 4%, apolying the principle where « contract 
wes made for a couree of instruction im a cerrespandence eahool 
to be poid for in sdwanee, Of which the defendont newer aveiied 
hdimpelf. He was, mevertheless, held lieble fer the unpaid 
balance of the contract price. Other erses alen Lilustretive 
ef the principle were there referred te which moy be found 
compiled im BL le Re Ao (H. B.) OFS, amd 35 Cyc, p. B16. 

The contention that there wne no cansideration is 
untencble, Jt is a fomilisr principle thet the promiae of one 
porty te a contract may be the consideration af the premise of 
the other, It becomes necessary te reverse the fudgment and 
enter ome here fer the amount claimed, namely, $150. 

REVSHGED AND JUUGRINT MekR For #450. 





Fitch, Pode, and Gridley, dee CORCUR ¢ 
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. Appellant, 3 defo Q oO 

APPSZAL FROM COMNTY COURT 
ve. 
OF COOK COUNTY. 
JOHN H, THOMPSON, 
Appellee, 


UR, JUSTICE BARNES DELIVERED THE OPINION OF THE OoURT, 


The sole question in this case is whether the court's 
finding against plaintiff is manifestly against the weight of the 
evidence, 

Plaintiff, learning that defendant wished to sell his 
store, went to him some time in October, 1921, with reference to 
securing the ageney to sell it. As to what took place between 
them then and subsequently with the purchaser Kyveller, plaintiff's 
and defendant's testimony are not in accord. In reaching its 
finding the court evidently accepted the version of the facts as 
given by defendant and the purchaser, and in the absence of any 
corroborative circumstances we cannot say that a different version 
by plaintiff justifies us in making a different finding, 

Defendant had already submitted the property te 
Mueller before plaintiff sought the agency of ii, and according 
to defendant's version plaintiff was given the property te sell 
with the express understanding that defendant was to take care of 
any deal with Kueller. After further negotiations between defend- 
ant end Kueller and an offer by the latter of $18,000, plaintirr 
undertook to enter into negotiations with Mueller and suggested 
te defendant that as previous negotiations had been fruitless, a 
written proposition be presented te Mueller, One was accordingly 
dram end signed by defendant with details as to terms, fixing the 
price at $24,000, and wes taken by plainti‘f to Mueller, whe ree 





fused, according to his testimony, to consider it and immediately 
handed the proposition back to plaintiff, This was some time in 
iovember. From that time on plaintiff discontinued efforts with 
Mueller, and the latter testified that he made no offer through 
plaintiff and that after he refused to consider the proposition 
nothing more was said between them. Plaintiff claims that his 
abendonment of further conferences with Mueller was at defendant's 
Suggestion that if Bueller wanted the property he would eventually 
buy it. But even so the proposition he was specially authorized 
to submit waa declined and never agnin censidered. Wo "urther 
conferences took place until about the middle of Januaryy when 
Mueller resumed his negotiations directly with defendant and ap- 
parently om hie own initiative, offering him $20,000 fer the store, 
which he finally accepted. The record discloses nething plaintiff 
did which cam be said to have influenced his action. Not only does 
Mueller in effect dieclaim any such influence, but we cannot say 
that the court erred in accepting defendant's version of the under- 
standing to the effect that plaintiff was to have no commission if 
any sale was made to Mueller unless he accepted said written propo si+ 
tion. 

We find no occarion te discuss the law pertaining te 
the case, which resolves itself into one where the court was obliged 
to act om one version or the other of the agreement. We cannot say 
that defendant's version was ageinst the manifest weight of the 
evidence. 


AFYIRUED, 


Piteh, »P. J,, and Gridley,J., concur. 
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GIRCULT Cove, 
COOK COUNTY. 
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CHICACO UNITED THEATR#A, 
InGe,s 
Appellant. 


— 


MR. JUGTIGY BARNES DELIVERED THY CPINION OF THE COURT. 


fThic de a sit fer ollege® breach of contract 
whereby defendont agreed te employ plaintiff fer one yeur 
ag manager of = thentre, ond te pay bim $50 a week and a 
hemes of three per cont of the net profits reeulting from 
ite operation during thet period, which it WOODS cusranteed 
weuld not be less then $1260. 

The term of the contract expired July 6, 1921. 
Plaintiff was diucherged Jume 12, 1991, end the eudt is 
brought for the ealery fer the lost four weeks of the term 
and the bomus ef $1200, a total sf $1400, for which amount 
there was a verdict fer plaintiff. The judgnent entered 
thereon is appesled frome 

Bo point is made either as to the rulings on 
evidence or instructions to the jury. The only question 
we are acked to censider ie whether the verdict ia not 
manifestiy ageinst the weight ef the evidence as to thether 
defendomt was justified im discharging pleintiff fer alleged 
incompetency, lack ef skill, neglect of duties and misconduct, 
with respect to each of which there was contredictery evidence. 
The right te discharge a servant or employe on «uch grounds 
is mot questioned, nor that if the facts juctéfied the dise 
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the burden was on defondant te chow the existence 
ef good grounds for the discharge. After o careful review 
ef the evidence we are not disposed te disturb the jury's 
verdict. ‘hile there was evidence tending to extablish some 
of tae grownds relied on for the discharge the evidence is se 
contradictery on the subject thet we cannot aay the jury's 
verdict wee wreng. The review of the evidence, pre and con, 
in ¢etail would subserve no useful purpose ond make this 
@pinion as leng as the argument. It is ensugh te sey without 
detailing the verieus instances conetituting the grounds of 
ceomplsint that not only are come of them not supported in the 
evidence tut euch as found some impart therein were so flatly 
contradicted that we would not disturb the finding of the jiry 
as to where the truth lay. We think the trial court properly 
left the facts as found by the jury. 

AFPLABED» 


Fitch, P. Jo, ond Gridley, J., concur. 
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OSCAR C. HAGEH, 
Appellees, APPEAL FROM MUNICIPAL 
Vie COURT OF CHECAGG, 
BDWARD J. LEHMAN, OTTO WY. 
LERMAN ERITH M. ‘4 
Trustees, 
Appellants. ) 


BR. JUSTICE BARKS OLLIVERND THE OPINION OF THE COURT, 


The question upen this appeal is whether the court 
properly struck defendent's affidovit of merits as net 
presenting a iegel defense te the statement of claim, Befende 
antes having stood wy their pleading, judgment wes rendered fer 
plaintiff in the sum of §5,6013, the anount cleimed. 

The statement of claim is based upen covenants of —- 
warranty in a deed from defendemts to plointiff against 
encumbrances, except oe therein stated, the only pertinent 
exception being that the conveyance ie made subject te “unpaid 
inueteliments of special assessments whieh fell due ofter this 
date, levied for improvements completed; * © .” The date 
of the deed is March 22, 1923. 

fhe statement of claim alleges thet at the time of 
the making and delivery of the deed three installments of 
eertain special assesements were due and liens upon the real 
estate conveyed, that the improvements for which they were 
levied had been completed, and thet by reason of defendant's 
default te pay the some with interest pleintiff became obliged 
te pay the seme in order to protect his title and possession. 

The defenses set up in the stricken offideavit of 
merits are that prior te the execution ef the decd the parties 
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entered into a written contract ef sale @f the premises which, 
as set out, contains the same language as the deed respecting 
the things to which the conveyance was to be made subject, 

and that at the time of making it plaintiff knew thet seid 
third installments had net been paid; that said unpaid speetal 
assesaments “were payable up to and including July 31, 19235; ” 
that it was understood ond agreed by and between the parties 
that the quoted clause as to what the conveyance was subject, 
contained in beth the contract amd the deed, should include said 
umpaid special assessments; that they "did fall due after the 
date ef the making of the deed,” toewkt, July 31, 1923; and that 
it was a part of the consideration of the deed and inducement 

te defendants in making the same that plaintiff agreed to pay 
said unpaid installments after the date ef the deed and befere 
August 1, 1925, 

Because in this city, where the premises are situate, 
the statute (Cahill Stats., che 24, par. 193) prescribes that 
the officer antherized te collect special assessments shall ree 
pert such as are delinquent te the county collector on er before 
the first day of August after the Jamary 2nd when they are dee 
elared by statute "te be due and payable® (id. sec. 167), 4t is 
argued by defendants that while the installments "are owing* 
Jamiary 2 ef the year they fall due, and may be paid between 
then and the fellewing August 1, and “must be paid" befere 
August 1 to prevent being returned as delinquent, therefore 
July 31 is the date of maturity when they become "due;" that the 
statute should be so interpreted and the parties so understood; 
and if the statute be not se interpreted then the werd "due" 
being used in different senses, meaning sometimes merely "ewing® 
whether the debt is matured or not, and sometimes "matured,* 
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the words "fall due” as used in the deed are ombigueus and evie 
dence gutside the deed in admissible to show the intention end 
wuiderstanding of the parties. 

We do net think the words "fall due," os used im the 
Gleuse of the deed in qmestion are mmbiguous or uncertain in 
meaning. They refer orticulearly te special assesanents and 
presumably were used in the sense im which they are omployod in 
the statute relating thereto. When special sevesements are 
peyable in imetaliments the statute (por. 167, guprg) declores 
thos 





"The first ineteliment shall be duc ond payer 
on the second dey ef Jemary next after tho date ¢ 
the first voucher incued on ccoount of work dene, ond 
the second inetealinent ome yeor theresfter and so on 
ammunlly watdih all instollmonte are paid. * * interest 
on eoseaemente #heaii begin to rum from the dete of the 
ee iseved om account of work dene as afore- 
* e 


The statute then prevides: 


"On the second dsy of January next apewen 
the date of the first voucher aferesndd ve gertified 
av aferenaid, the interest accrued “p hi og ae 
om all umpedd instellments shell be due ond peynbl 
amd be collected with the inctalliment, here nu 
the ery om all d installments then 1 Pet ble 
siali be payable oenmolly, and be dye send voyabie 
the seme time av the instaliment maturing iz 
year and be collected therewith, * * Amy porson may 
at any time pay the whele ascesument egvinst any lot, 
piece or parcel of Land, or emy insta t thervef, 
with = oe previded herein wp to the date af 
PeyHen Ge 


These previsiens as to when insteliments ami the 
interest thereon become “due and payable” ore seemingly se 
explicit an met to require interpretation. They are expressly 
declured to be "due ond poynble® on a specific dante, nemely, 
on Jamuary 2, of each year, They sre not merely declared te 
be payable, tut due, “hile payment cannet be enfereed by a 
public sale until « report of delinquency is made te the county 
sollecter, and such report mast be made “on er before the 
firet doy ef saguet in each year," (per. 193, supre) thet date 
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is intended as the extreme Limit within which the duty te make 
such report must be performed and not as the date ef the 
maturity of inetallments. Henee a delinquency in payment may 
exist amy time after Jemary 2, end may be reported *opny 
time thereafter befere the following August let, but unlens 

it continues to the time of application for judgment no sale 
will of course be ordered, 

We think, therefore, that the installments in question 
matured and “fell due® on Jamary 2, 1925, and that being before 
the execution ond delivery of the deed, which was in March, 1923, 
and the improvements for which they were levied having been 
completed, said installaents constituted encumbrences sgainet 
which defendant by hie warrenty deed impliedly cevenanted. 
{(Gohdli's etate., ch. 30, pare 9.) ‘The lamguage of the deed 
relating therete should be interpreted in harmony with the 
statute, whatever the understanding of the parties was, If 
there was a mistake with respect thereto it cannet be availed 
of as a defence in an action at law but only by 2 proceeding 
im equity. (Lleyd v. Sandusky, 202 111. 621, 623.) 

But it is urged that an agreement by plaintiff before 
end at the time of executing the decd te pay euch seseamnentes 
es @ part of the consid«ration may be shown by parol testineny, 
notwithstanding it varies or contradicts the written terms of 
the deed, and cases from the State ef Indians are cited in 
support of thet contention, and relianee is placed upon some 
aecisiona im this State. But the general rule recognised, wé 
think, by a majority ef the courts, is, thet im the sbsence of 
fraud, ambiguity, or mistake, parol evidence cannet be intreduced 
to contradict, vary, or alter a written instrument whieh is 
complete on its face, if such evidence in any way affeets the 
scope ef om unqualified covenant in a conveyance of realk 
property. liumerous cases so holding are collected in notes 
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on the subject im LeReAe 1916 By, p. 221. while it is nleo a 
@emeral rule that oral evidence is admissible to chow the true 
Gansideration ef a deed, yet outhorities im this Stete receg- 
wise the rule that such evidence is not «luicuible where it 
has the effcet to restrict the seope ef any of its covenants. 
it was suid in Redmond v. Case, 226 Til. 120; “In actions for 
Wrenches of covenants and the like where the evidense io not 
offered to vary the legal import of the deod or impair ite effect 
as a conveyance, preof ap to the octusl considerntion may ‘be 
made.* (p. 227.) It was also seid im Bygoedd v. Loboine, 247 
ill. 510, referring t the latter cnee and the sutherities there 
cited: "It in true that » considerstion duly acknowledged in a 
deed connet be contradicted by pourel for the purpese of destroying 
the legal effect of the deed as « aenveyanee.” 
A ieading case on the subject is Simanevich ve Wood, 
145 Maze. 180, where in o similar cstion on « covenant ageinst 
all encumbrances evidence wan offered for the purpose of showing 
am Orel agreement that the entwribrance erested by on nupeid 
assesnment was net within “he covenant, smi at the time the deed 
was given plaintiff as a pert of the considcration promised te 
poy the weme. The court seid: 
"While for seme purposes it is competent te show 
wader the guise Of shaving wast the oonaidcrstion ine 
ve an oval agreement, cither antecedent te or con- 
faneous with the deed, which wil) cut down or vary 
viclate the well settled Tule of Levy whiah will mot 
— . <u contract to be yeried or contrelied by 
This cave hea been cited with approval in verieus states. (Brung 
Vv. Schreiber, 45 Minn. 468; Ghlert v. Aldgrsom, $6 Yin. 455; 
Roomey v. Koenig ot al., 80 Minn, 483; and Williams v. Johnson's 
Estete, 177 Mich. 500.) In the Michigan case the court notes 
that in applying the rule permitting parel testimony te shew the 


Yeal consideration of a deed, ea distinction mat be observed 
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between # case where covenmmts therein are ta bo conmetrued and 
one where consideration ef the deed alone is invelved., uch 
we think iv the main distinetion te be neted in the cnaed of 
Lieyd v. Sundueky, 203 122. 62h; Brossem ve Lew~, 209 TL. 
405; Deuce ve Helden, 191 Tl. Li), and other Illinois cxses 
cited by aprclionts, mort ef which are considered in the Sandusky 
cave. hile they adhere te the wettled rule in this state that 
the true consideration of a deed may be shown by parol evidence, 
yet in none of these canes, se we view it, 444 the admission of 
much ovidense operate te defeat or negative any cevenent of the 
decd, The question under consideration in the Sandusky sane. the 
Principal one relied upon, waco whether the pleas tendered « sufficient 
defence to an action for breach of seisin so for ae the queetion 
velated te consideration and demeges, Wak the court recagnived the 
lew to be as atated in Hawle on GCovemants fer Title, 4th Hd. p. 
263, wiere the svthor after stating that oral ovidenee war ade 
missible either te shew that the sctual concideration wae greater 
oF Leas then that expressed in the deed, addedg “It in clear 
much evidenee is odmisnibie solely in witdgation ef damages, end 
net for the purpose of nogativing « breach of the covenant.* 
(See Sondusky cose, cuprne pe 6330) | 

fhe deed beimg « warrenty deed in the statutory form 
emd so with an fmplicd covenant sguinst encumbrances, excopt az 
therein stated, and the conveyance being cubject te unpedd ine 
stalinents ef special assessments levied for improvements somple te 4 
which fell due after the date of tho deed, the effect of the decd 
was te covenent euuias’ speeial asnesments which fell due for 
donpleted improvements before ite date. Henge admission ef evi+ 
dence showing « previous or contemporaneous sgrecment with de- 
Temdemt te pey the latter would menifestly sffect the terms af the 
geod and negative its covenant against such encumbroness, 
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We think the rule vecognized as sbove stated in the 
Ro@mond oma ‘ebbing cuses, supra, staten the law aw it obteins 
in this state on thet subject ond ferbids the admissibility af 
auch evidence, and that the previous decisions of the Supreme 
Court, cited by appellants, were not intended to conflict with 
that vale. 

As the defense set up in the affidavit of merits as 
to when the special ssseummonts foll due was merely om erroneous 
conclusion of iaw, and we the defomsee in ether respects coud 
be gupperted only by evidence which would tend to limit the 
seepe of the terme of the dead ond negative the covenant against 
encumbrances, it was properly stricken. 

AVPTRMED. 


Fiteh, Fe. J., and Gridley, Je, concur, 
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PLAZA AUTO LIVERY & GARGS by  & 
COMPANY, Imes, 93 TA ® 5606 
Appellee, AGUA vO 
GIRCULT couRT, 
Vie 


WELLIAM &, BACMLAY, 
Appellant. 


MA, JUSTICS BAVNOS DRLIVURGS TH OPINION OF THE COURT, 


Defendemt apresle fram on Jucgment fer 2600 fer 
Gemagee suetadined by plaintiff from a cellicion between ite 
mtonebvile end one operated by defendant, while the former 
wae going senth and the letter serth on Clark street, 
Chicago, at sjeven o'clock at night. 

At the plece of the oolidsion is © dewhle line of 
etreet cer trecke om the exet aide of the street, lenvimg o 
theroughfare weet of them of from & te 4 feet in width for 
eutemoebilee and other vehicles,  Fiaintiff'e car wen betag 
driven south neer the middle of the thereughfare at about 
18 miler an hour, end defendunt's ear nerth on the weet er 
southbound car track at a speed estimated te be somewhat 
faster, The latter turned te the weet inte the thorouchfore 
Cousing the left sides of their fremts to celidide, The 
accident tack place aheut 100 feet south of Senter etreet chich 
epens inte Clerk from the weet and frem which the ear tracke 
turn southwerd inte Clark. 

it was the claim of defendant that he was foresd 
te leave the car track bocaure a otreet car wae coming sround 
the corner from Center street; that « yellew eab was running 
worth at his left Gehind him fer which he slowed down and then 
turned behind 41 inte the thereughfare and at the same time 
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inte pleimtif!*s car which he had net ebserved until that 
momen te . 

The negligence charged egsinct him in various counts 
ia Gareleas operation of his car at a domgerous rete of epeed, 
amd while intoxicated, end without heaving his lemps Lit. These 
charges were contreverted but there ons evidence to sustain then 
if believed by the jury. 

Defendant contends here that plaintiff was cuilty of 
contributery negligence in driving oo near the west enr track, 
amd thet the cvidenece does net show any real feult on the part of 
defendant 

Thies theory of the cnse is based on plaintiff's evidence 
thet ite Sar was 20 feet cast of the weet curb ef the thoroughfare 
and defendant's tectimeny that the thoroughfare was 36 feet wide. 
Wut plaintiff's driver testified that ite width was 4 feet or 
more and that he was near the middle, If the letter's testimony 
was true defendent had some 20 feet within which te turn eofely 
and avoid the collision. There appears te hove been no resson way 
in the exercise of ordinary eure he should not heve seen pleine 
téff'a lighted car before he turned into it, and have turned te 
his right instead of the left. If the jury belfeve plaintiff's 
¢vidense to the effect that defendent was intexiceted and turned 
because he theught he hed reached Center street, = as 2 remark 
ef his right efter the accident might indicate - and that there 
was mo other vehicle going north ané the yellew cab wae going 
south, eid that he turned suddenly while running at a speed af 20 
miies or more em hour inte plaintiff's lighted ear, which he should 
heve seen in time to avoid the sccident, then there is ne ground 
fer disturbing the verdiet se far as the evidence relating + 
idebility is concermed. 

Defendent alae argues that references to an “invisible 
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defendent® in the argument by plaintiff's counsel to the jury 
is ground fer revergsk. ut no objection thereto was made or 
ruling of the court asked for, 

The damages are cloimed to be exeessive. ven if that 
point could be said to have been saved in the errore aseiqned the 
demeges agvesved appear to be mach leus then plaintif('s evidumee 
called for, Defendant's expert witness en the cost of repairing 
the automebile testified that 4+ would appreximate $283 and the 
dese of the use of the car while undergoing repairs would upon 
the uncontradicted testimomy civen easliy account fer the rest of 
the demages ssseased. 

“Withent undertaking to review the evidence heard on that 
question, which wee not objected to, and the instructions bearing 
on the samo, on vitich errer ia prediceted, we think 4t enengh te 
eay that while the instructions may not oi. be techndeally correct 
they are net euch as would justify « reversal, or the beldef that 
the jury wus misled ax te the questions at iseue. 

Ageerdingly the judgment is effirmed. 

ARRIFND 


Fiteh, Pe Je, and Gridicy, Seg COMME. 
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ANHA COHN, 
Appellee, APPRAL FROM 
SUPLAIOR COURT, 
Va. i 
COOK COUWTY. 
THOMAS A, HARRISON 
et the, Otte, 
AgveLiante. 


MR, JUSTICE BARNES POLIVERES THR OPINION OF THE COURT, 


This uit is besed on fraud and deeekt in obieining 
a deposit of monoy frem plointiyf wean a real ecetate contrect, 
in which a Jucerment eae rendered in her faver, 

Some of the peinte relied ween for reversal relate 
te ‘he weicht end eufieleney ef the evidence. But os the 
whl of exceptions centaine no metion fer a new trial they 
ave net open for our considerstion. Het only is « motion ‘er 
@ new trinl necesssry for meh a mirpese bat it must be in~ 
eluded im the bi]l af exceptions. (Yarber ve Se & Ae Bye Stes 
235 111. 869, 597.) It is urged by apreliants that since 
the emendment of section G1 of the Practice Act dispensing 
with the necessity of teking exceptions to adverse rulings, 
mo Occasion exists any lenger fer including » motion for a 
mew trial im the bill of exceptions. Whatever ferce there 
may be to that argument the Supreme Court has since that 
amendment held to the fermer rule that » motion fer a new 
trial, in order to become a port of the record, must be cone 
tainet im the 1421 of exceptions. (anderson ve Karstens, 

297 Ill. 76, 79.) 

The judgment, however, exeeeds the pd demmum by $300. 

the entry of mach « judgment is held te be reversible errar. 
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Bxuchange Bonk ve. Mitcheli, 179 TL1. App. 612. 

The Court alap received incompetent and prejudicial 
evidence over defendants’ objection. Flaintiff was permitted 
to tevtify ae to her inexperience in reel estate traneections, 
and thet efter making the deposit of 92,000 she wee not able 
te purchase the some at what she cleimed was to ba the contract 
price. There was sise tectimeny by her to the effect that che 
ascertedned by a conversation, not had in the presence of any 
of the defendants, thet the rentale of the property in question 
were not what they were represented to be by one of the defendente. 
Sach a conversation, ef course, wae not binding en him er then. 

were it net for these errers there might be a remitti tur 
of the judgment to the amount of the gi dgmmym, the ovidense not 
being reviewable as to ite weight end sufficiency in the «heenece 
of preserving the motien for a mew trial in the bill ef exeuptions. 
But in view of such errare the fudement will be reversed an?’ the 
Gemse remandede 

fhe points raived as t poleintiff{'ts failure te onend 
in secordance with hie notice by chencing his action fmm tert 
to assumpeit, and by increasing the ad damuum, need not, there- 
fore, be considered. 

REVEAGED AND REMANDED» 


¥ itech, P. Je, and Gridley, Jo, COnGUI, 
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166 « 20255 , 
Po ipa POVEMRT, Atminietrator, o 85 Lt 60% 
e 
si Appellee, APPEAL FROM 
CIRCUIT COURT, 
¥Be ; 
Cook CouNTY, 


DIAMOND CAS COMPANY, a corporation, 
amd JACK SMITH, 
Appelisnte. 


WA. JUSTICS BARNSS DXLIVERSD THE CPINION OF THE COURT. 


This ie en setion to recever damages fer the death 
6f a youmg man eighteen years old, resulting from his being 
run inte ‘by « texieab belonging to the Dismond Cab Company 
emd driven by the defendant Jack Gnith. 

Yhe cab was going south on Naisted street. ¥Filsain- 
tiff's evidence, as given by three boys, trelve, ten and eight 
yeers old, respectively, tended te shaw that the decensed was 
eressing said street from the went on the north vide ef Willow 
street, intersecting At, and wae siruck by the left front fender 
of the taxicab while he wan stending between the street ear 
tracks on Halated street waiting for o northbound street car ta 
Passe 

The evidence for defendants, given by Jack mith ond 
a former chauffeur ef the Diamend Cah Company who was sleo 
driving = Diemend ¢sb behind ané a little to the weet of omith's 
Gab, was te the effect that decenced sume burriedly from the 
NO rthwest corner of the intersection and ron inte the right wide 
of Quith's cab, The accident took place after durk. According 
te witnesses for plaintiff these cars were being ériven "pretty 
fast", without Lichte or blewing of horn, ebout 125 feet north 
of the street intersection when deceased left the sidewalk. 
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Smith and the ether chauffeur's textimeny wes contra~ 
dictery ef these contentions. Became there was tentimony by 
wome of plaintiff's witnes,»es thet the bedy ef the desensed 
fell towerds the west, thus tending te substentiete defendante’ 
contention that deceased was struck by the right instead ef the 
left wide of the cab, yet if the testimony of the beye to the 
effect that deceased had left the sidewalk end was standing 
between the gar trecke waiting for the northbound ear to pase 
when the cab wus 125 feet north ef the intersection, end that 
he had weited for the southbound ear to pass, vhich dufeniant 
Smith admitted was shead of him and for which he chadmed to have 
slowed down, dcfendont Smith by the exercise ef reasenable care, 
knowing that persons might be erssving the intersection, shewid 
have becn able te aveid the accident. 

Of course, if the bey ran and jumped against the cab 
in on effort te cet ahead of it he was cuilty ef contributory 
negligence. ‘hether he war or not was « question the jury had 
to decide from conflicting evidenee, end we are not convineed 
that their verdict was against the weight of it, which is the 
only question fer us te dedide. 

APFINGED® 


Pitch, BP. des and Gridley, Jo, concurs 
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CHARLOTTE CLARA MAISON HINZ, Ps I.A. 607 
Appellant, 
ne APPEAL FROM CIRCUIT couRT oF 
CYRIL CHARLES MAISON, ro, ere 
Appellee, 


MR, JUSTICS SARKES WELIVERED THE OPINION OF THE coURT, 


Plaintiff appeals from a judgment entered upon a 
verdict directed for defendant at the close of all the evidence. 
The skit is brought to recover back alimony awarded in a judgnent 
rendered in her favor in the State of Ohie. After introducing the 
reoord of the Ghio jJudsment, rendered October 4, 1912, awarding her 
alimony of $5 per week, and proving defendant's failure to pay the 
alimony except a small part thereof, plaintiff testified that in 
1919 she came te Chicago from her home in Cleveland, Ghie, ac- 
companied by an attorney from that place, for the purpose of 
collecting the back alimony; that shortly after reaching a hetel 
here and while cheeking her baggage she was acceated by a detee- 
tive from the state's attorney's office and told that she was 
subpoenaed there to testify; that she stepped across the lobby 
to speak to her attorney and found him with another detective 
who had informed him to the same effect; that they were taken te 
the state's attorney's office by said detectives, where they were 
separately questioned and brought inte the presence of an assistant 
state's attorney, whe told them that they were under the serious 
charge of trying to extort money, and that they had “better ef- 
feet a settlement and beat it out of town” or they “would both be 
put in the sooler;" that thereupon they went to the office of 
_one of defendant's attorneys, accompanied by one ef said de- 
tectives, who remained there pending an alleged settlement of 
the alimony claim of $2,265 for $250, for which plaintiff and 


ay 


gf 
a 
a 








Da ew, ae9. 


co ani spared om Cc 













natant enew sett pala, soon opie, er ® 


ad seas aa lo ayeanete. eu win Siatiotd: are iasolioouy ete rho , co 
hire dane. eee Taba sxe weet saoett: mote bhae patie pYene ite oteenen 
Ay oy woh dee’ ay Att yous daw By toi Wei mess, oe saint Vo apna 
‘Gs ad atu ee ae cast te mawod ve Syn ‘on asd fae sekodtowe * tee 
| te te aorivrw aly od thee Wows seeuehes sate ‘na tiop ant ek tog 
wih Rhee te vedo es ie Soa eer ay: emenintoaite 0” teveharg tet to wa 
Re thea Shires beget fas 8 anions orteoit Pranaatitewee ote aevbiead 
hee WEkwaater deity ne 9986 ni? BOS, 96 Yo mheko womble ads 





iow vad oxede \serttondee: ios ud ware: a renanee! sotto Z cee a 








her attorney were asked to sign, and did sign, « prepared receipt 
and release in full of s11 claims against defendant whatecever, 
and thereupon they immediately left Chicago for Cleveland, 

It is immaterial that some of these facts were cone 
troverted if there was any evidence which tended to show the re- 
lease was precured by duress, That there was such evidence is 
hardly open to question. Every circwsstance indicated @ pre- 
arrahgement, which in fact was admitted by defendant, to take 
plaintiff and her attorney inte custedy upon the claim that they 
had committed some criminal offense and to permit them te go free 
if they ceonewmated some arrangement satisfactory to defendant. 
One of defendant's attorneys was also there aiding in the 
scheme and assiming to urge a criminal charge, and came back 
to his associate's office te aid in procuring the alleged settle. 
ment and release. As tending te show that they were still in 
custody and not free from the hands of the law, one of the de- 
teotives accompanied them and remained in their presence until 
the papers were signed and delivered. 

The weight of the evidence as to whether under such 
cirewastances plaintiff acted under durees in executing the re- 
lease, was not for the trial court, and is mot for us, to de- 
termine. The evidence having the wnquestioned tendency te es- 
tablish the claim of duress the case ehould have been submitted 
to the jury. 

In so holding we cannot refrain from expressing 
surprise that sueh procedure should seemingly have haf the 
sanetion of # public official. 

REVERSED AND REMANDED, 


Fiteh, P. 3., and Gridley, J., concur. 
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ipekiintts APPBAL FROM 
MUNICIPAL count 
wt OF CHICAGO. 


Ae d, GAVOLIS, 


BR, TWOTIGE BASWAS DOLIVERED THES OPINION OF THE COURT, 


This ie an appeal from an order of the Municipal 
Court of Chicage vaeating ond expunging a Judgment. ‘The 
suit wae begun in replevin ond after return te the erit 
showing personal service on defendant, demand fer the 
property, refusal to comply therewith and failure to find 
the property, it was chenged te trover by filing «a statement 
ef claim charging unlewful and malicious conversion of the 
property with intent te chest end defromd plaintiff. Gn the 
next day efter it ene filed, which was the return date fer the 
replevin writ, the court entered a Judgment on findings in 
atcordance with eaid statement of claim. 

Bere than thirty days theresfter defendont, whe kad 
been served with a capias pd sotisfaciendum in the meantime, 
presented a petition te expunge or veeate said judement and te 
qaach seid gopias, slleging «as grounds therefor certain 
deficiencies in the record, the change of the form ef action 
without leave ef court or notice te him and without a rule on 
him t@ emewer the tert, alse so denial ef amy act which could 
be made the basis of the changed sctéon, and in fect that the 
court wee witheut jurisdiction te enter the judgeent. 

Appellent urges thet the petition dees not set forth 
grounds for equiteble interferenee under section °1 of the 
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Municipel Court Act and, therefere, the court was without 
power to vacate the judgment thirty days after ite entry. 
Appellee discledmse that the petition was filed under said 
section, but that upon the facts stated 44 properly invoked 
the common lew power of the court to expunge a void judgment, 
While 1¢ 4a apparent thet the petition sets forth 
ne facts constituting freud, accident er mistske or eny thing 
which would warrant the ewerecios of the equitable power cone 
ferred upon the Municipal Court by asid section 21, yet the 
order entered upon the petition, shether resting upon the 
court's equitable or common Law powers, ie not a finel order, 
and, therefore, not appesleable. The effect of it is to leave 
the case still pending for final judgment, which, if brought 
here for review may then bring before us the merits of the 
present contreversy. Accordingly the eppesl mast be diemiesed. 
AFPUAL DISMISGED. 


Fitch, ?. Jeg and Gridley, Toe CONGR 
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PROFLE OF THX STATS OF eed belie VU 
ILLINOIS ex vel, FRLIA 
STREVYCKMANE at @les APPRAL ¥o0u 
Appelleos, re 
eam ZRCUET COURT, 
ve 
COCK COUNTY. 


VILLAGE QF WINNETKA, ee 
Muxicipal rporn tion, 8 76 
Apype Liants 


WR, TWSTICS BANHLG GRLIVZRRD THE GPIREY OF THE GOWET. 


Thies ds am appeal from a judgement gronting a weit ef 
Mandemue ordering the president ond beard of travtees af the 
Village of Winnetka to approve a plat of « proposed subtivision 
of property in esaid Village which oeid village eutherities re- 
fused to appreve or accept om the ground thet section 416) ef 
chap. 38 ef the Village Cede entitled “Picts” hed not been 
complied with. 

It is mat estioned that stherwise the plist complies 
with all the requirements of the statute relating te plate and 
all other ordinances Of the village regul«ting the platting. 

The mein question presented by the record is av tw the 
Validity of csid section 4164. ‘nid section requires befere ony 
Sep, Plat or subdivision of omy block, eto., Ayimg within the 
corporate limits ef the village shali be approved by ite council 
the owner thereef shell be required to enter inte a contrast that 
he will wpon the spprevel ef the map, et¢., imetall « surface 
water drainage syxtem of and for euch bleak, ete., the course 
and extent ef which shall be clivarly shown upon the plat and scone 
cerning which ourface or water drainage wystem the superintendent 
of public werks shali have issued ond filed with the village 
@levk a Gertificate stating thet the system shown upon the plat 
is adequate to draim the lands reprosented om the plat; and cone 
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cerning which the village officer shall hove iecucd ond filed 
with the village clerk hie certificate steting thet the Lends 
oo represented will vhen previded vith such system of droimage 
render them healthful for human habitation. It requires the 
system ta be inmetalied shall consist of ditches, draine or sewers 
of ouch sepacity as te adequately (rein the land shew on the 
plat, providing adeqate drainage hes met theretefere been provided. 
After the petitioner hod mode a prime Sooge cave 
respeniont intreduecd said seetiom iu evidence, and then effored 
ta grove by the president of the village and eertein members of 
the village counchl, ite henlth efficer and others thet the land 
was & port of « considerable area of preeticslly ewemp land, dry 
éuring the summer season, baving a lew Level shove city datum, 
end within « fect or ten of the level of the lowest property aleng 
the dine of the Skek@e valley at the tawk of the Skeokle Kiver, 
waich lies abowt half o mile weet of the lend in question; thet 
the velley in which the lamd Aiew in a strip, precticaily level, 
separated from Lake Michicon by a ridge abeut « mile wide which 
yeachss a height ef some & feet above village dctum; thet the 
only methed of drainage ef the propose subdivicion was by cure 
fade ditches, ome yunming towards the okekie Niver towards the 
west, and the other inte Leke Eichigen through » village soo th 
ef “innetka; thet the drainege ef eurfeee water woe wholly ine 
e@equate to make it peasible te Live om the lend im a sonitery 
@welling without some drainage syatem other ‘than the existing 
evie; thet fer several weeks in the spring smi fell the ground is 
largely overflowed by o large amount of enter, sometimes ever a 
foot in depth in seme places; thet the lend is covered with marah, 
@rase ond weeds, amd thet there ie ne terrace or anything miggeste 
ing « terrace such oc the proposed nome ef the oubdivivien, *Reaee 
wood Terrage Subdivision,” would indicate; thot the name of the 
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wubdivision was deceptive and saleuleted to deceive proposed 
wuyers, Gepecialiy these whe viewed the some in the summertime 
when dry; that the Lend io unhealthy ond unfit for hemos 
habitation without same effective mothed ef dreinage being wat 
in eperstion. Cbjectien te the offer heaving been sustained 
the court entered the judgment aprenled from, finding that 
section 416} eferesrdd we void and directed the decuunce of 
the writ requiring respondents to appreve the plate 

We think the court's rulings were correst. 

Tt is the contention of opreliants that the ordinence 
in question is within the power conferred’ by the Citdes end 
Viliages Act te pees 211 erdinanees which will be oonducive to 
the promotion ef the health, eafety ond wolfare of the inkeabitante 
inciuding that which would prevent deceit or fread upon the 
public, Neither the exietenes nor preper exercise ef sueh power 
is queetioned, But it is urged by appellescs that the ordinance 
im qwicetien is unresseneable and void beamuse i% obridges the 
stetutery right given the ewner te mbdivide his Londe end meke o 
plat thereef as provided by chap. 109 of the Revised Statutes 
entitled “Flate*, 

The act im relation to plats was mipplemented by soe. 

& ef article X ef tha Gitden ond Villages Act, (ch. 24, por. 248, 
Gabill's State, 1923) conferring upon the city council ov board 
of toustete the right te regulate subdivicieons ef property wi thin 
cerper.te limite by rewuiring the uprreval of the plats thereof 
by said councll er board, or officer designated by it, before it 
shoulé@ be reonrded or heave validity. ‘This ect hea received con= 
struction im Feeple v. Villege of Mounds, 122 121. App. 449, end 
Peophe v. Meas§eqn, 2° Il. App. 86, ond 279 TLl. SBS. 

While the principal question presented in theese coses 
was whether municipal eutherities hed the absolute richt and dire 
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eretion te apureve or disapereve o plet presented for approval « 
the refusal to appreve having been based im seither gare woon a 
fodlure te ovonform te the etetate or any ordinames « yut the cone 
wteuction there given to the act geverte, we think, the inatent 
etate of fantre 


In the Village of Hounds euse the court sofds 


"Within the henguace of the atutute 44 ie the plist 
and nothing more thst i» te be avtaitted fer approval. 
The Lend bolenged te the relutor, Hie right to snbiivide 
omd plist 40 de ow sebetential right sonctiened end regulated 
by pter 200, bat At wae given tw the village beard te 
Ree that the phat wae made in comphinwmte with the etataute 
end in couruens with eny reasonable regulations or ree 
geirement ercinenes respecting the size ef the blecks 
amd Leta, direction and Psvayhar ef the etreets end 
alleyt, oF other Begs ef the ronnt  B im or pinion 
his ee 2 ies il AMR dt Se Se ea, 






Thia dvcisien wus follered by the Apreliete Ceurt in 
the Mazsieen ease and in «ffimming the letter the “apreme Court 
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9 ity council may ty ordimenes reomire ovary 
eae gas o og cutmitted te the council iteclf fer 
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the stres es and alleyn oh te loontion ef public eens 
end require conformity with axds subdivicione, streets 
and ma heyes wat ouch regulation mu be by & genera) ordinance 
applying t@ a2) alike.” 
these decisions are the sniy extheritative declarations 
on the eubject in this otate bat are in hermeony with deciviens 
oometruine similar statutes in other ctates. (ise canes referred 
to im the Magshngn ease, BOO K1k. Appe fe 93.) 
The inst cueted Langusge cf the “upreme Court in the 
Baseieos cave implies that there being mo abo@lute ciseretion in 
& City council or Villiage teard cr ite designated offiecr te 
appreve or disapprove « plat &¢ must be appreved (1) if 4% con 


forme te ordimances regulating etreety, slicys, public grounds 
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eid exioting obdiviedens, and (2) af the ordinencen mokdmg the 

Re questier he peloed here that the plot doeo pot moot 
the firetgpeoired condition. Bat as 2t does nat cowpdy whith 
fhe ordinenee reap: cting « contrect fer eurfaee droimage the 
queetion procented fe whether the ordimanee io net diverimimatory 
and dees mot abrddge the right conferred by vtatute. 

Xt mact be cocegudeed thet the mere act of wrveying 
the lend amt making ond filing a plet theree! dees met change ite 
etatus er condition.  “hether it be aweup lend ov dieceumected fran 
other subdivisions or uninhabited lawt ite chersecter «a euch roe 
mains tho seme on defore platted until come oct fa dene to offeot 
sone physiol change. If omy chenge by the awner shovld in ony 
way precuce a sulesnes or unecnidtery condition 14 cmuadd be remedied 
ty exercise of the village velice power tat only by o “general 
ordinanee applying to oll alike.* Mut the ordinances in question 
ie mot ef tant character end no other io relied upon. It moentfestiy 
@iserimimetes between olatted and wwpletted leis of the onme 
cheryacter ond conmditien ond hes mo divtinet reletion te the mere 
att of platting. The effect ef the act, therefore, ie ta fupece 
restrictions upon the otetutery right te plat ome's Lend not ree 
mired gemereliy ae t ali lends of » simdier cherneter ami 
aitustion. It menifestly smexee conditiens te the right of 
Platting net contemplated by the otatute. 

The land in qestion appeayve te be a part of « Large 
tract of lew lend within the corporate limite ef the village 
presenting problems ef drainage, which eon ecertsinky, as conceded, 
be met by special sssesmmente or under laws providing fer drainage. 
It would Be unresvoneblo, even if 1% wore practicable, te require 
a seperate draimage sytem for cach oubdiviedon efter &t has been 
Phetted. To inctelA an udequate one for the property in cues (den 
would seem to requdre an extension of facilities acrows other 
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private lends. The ordinance fs unressomabie. 

As to the contention thet would-be purchasers might 
be deceived by the nome “igneweed Terrace,” given to the abe 
@ivieion, ond by viewing *hc land wien dried by sumer heat, we 
think 4% cneugh te any that even if these farts fall within the 
power of police regulation they effard no ground fer refusing 
te approve « plat which apocrentiy conferme to all requh«tiens 
a8 to utrects amd alieye and lecetion of public grounds, and, 
86 for os eppenrs from the receré, io net in sonfidet with aay 
general ordinance affecting «11 lends similarly of tunted, 

The eourt’s order whil be wi firmed. 

AYP TRRED. 


Gritley, Jo, concurs 
Sitthe he Bis tanenbis 
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MR, PROVIDING JUSTECH PATCH WLSAwR MGs 
i think tie judgmoms wheuld be reversed amd the eoune 

remanded became, regardless of the volidhty of the villege 
ordinenes, the court erred im refusing to otmht the offored 
evidence. ‘the only naturei ov probable inferenee te be drawn 
from the neking and reserding of such a plat ae thet made by the 
releaters is that they desired and were shout  pleve moh dete 
@n the maxvket for sole for ‘wiiding purpewes. The offered avie 
demee would have a tendency, ot least, 16 prove that thereby « 
trod on the public ene contempinted im the vole of vorthhess 
jete which, inetes4 of resembling « "“tarrace,* er being in a 
*yecewood,* a2 suggested wy the meme of the proposed oubdivision, 
are in foot merchlamic, without « rese or « tree of ony kind upen 
thea, omi covered with eter « good part ef cach your se thet they 
are wuafit fer imraen hobitetion, If the making and apwreval of much 
& plat would temd to mislead and deceive preapective parchosera Tt 
think « wrht of mondcame sbould be demied. It iu toe be remenbored 
thet such » writ da met » writ of right. “The writ is te te granted 
er withhold in the exercise of 9 sound gudiciel diseretioen in view 
6f ahl the existing facte omé with due vegerd to the consemences 
which will reat." (the Peonde v. sabre 305 TUL. Bi, 36; Hooper 

Ve Bomex, 292 Tlie S703 The Peoples ve City ef Rook Jolond, 215 The 
406; dies eonte v. Okan, 215 X11. 620; the Peonhe vs Beard af 
Sapexvisors, 165 121. 268; The Bepvhs v. EKxtchyp, 72 521. 222.) 
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ALANGON ¢, WORLM, 


Appeliant, APYSAL PROM 
CRRCUIT COURT, 
Ve 
Seok cowry. 
Quin o* nay 
, Appellee. 


BR. JUSTICE GREDLEY OCLIVSALH THR OPINICH OF THE COUNT. 


By thie appeed Alanson ¢. Noble, complainant, seske 
te reverse a detree of the Cirewit Court of ‘eck County, entered 
on October 24, 1925, after a reversal of a former degree and a 
temondment of the aeuse with direetiens. 

Bobles original bill aweaimet O'Srien fer an accounting 
for attorneys* fees, ote., wos filed on suguet 27, 1914. After 
a protracted hearing Wefore a master « decree woe entered on 
GCeteber 14, 1920, adjudaging that O'Srien pay Neble the tetel 
om of $7,376.24, tagether with interest thereon from the date 
of the decree, and two-thirds of the coeste of the litigation. 
Gadd totel sum ees made wp ef the follewing items; (a) Net 
principel sum found due Heble on the accounting, $4,975.66; 

(>) interest thereon ot 5% per ancum from sugust 27, 1914 (date 
wih wae Tiled), §1,533.99; (c) transcript furnished the master, 
ever end above complainant's, $357.65; (4) exesss paid the 
master by the receiver out of Heble*s share of a certain escrow 
fund, $688.04, ‘Theresfter O'irien ened out a writ ef errer 
from this appeliste court te reverse the decree, and, on March 
21, 1922, it wae reversed, and the sauce was remended "with 
directions thet the account be reestated and modified in all of 
the perticulare above mentioned" (via, in the epinien filed, but 
not publiuhed in fwll); "that excopt as te these particulars the 
aceounting stend; and that, efter said account hes been se ree 
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stated, a new decree be entered accordingly.” Neble’s application 
to the Jupreme Court for a writ of gertiorar{ wae denied. (Hebhe 
Vv. O'Brien, 224 11. App. 652.) 

in the year 1905 Noble and O'Brien were attorneys af 
law in Chicego. Noble's practice wae largely devoted te chaneery 
Geuses, while O'Brien was engaged in other legal work, pe rticularly 
in the triel of tort cases before a jury. They occasionally 
assieted cach other in their work. About May 1, 1907, Hobie 
meved his office inte the suite then seoupicd by O'Brien in the 
Unity Building, and o verbal sgrecment We entered inta between 
them whereby each was to render legal services to the other in 
trials and ethers matters when reqecsted, but the basie af com~ 
pensation wes not fixed. Thereafter ond until sbout Ney 1, 1922, 
Neble assisted O'Brien in same of the latter's casex end 6 Brien 
rendered similar aseistence te Neble, and fer these services each 
was @quitably entitled te be paid out of the net fees reeeived. 
Im 1910 differences arose regerding finances and the adjustment 
of their accounts which fineliy resulted im the present litigation. 
Roble sémitted en the hearing before the master that in oll ef hie 
onses, which he called 6’ Brien inte, the lntter wos entitled te 
One-half of the net fees received, The main dispute wes concerning 
O'Brien's cases. Roble claimed thet in these coses he was entitled 
te one-half ef the net fees received, O'Brien, on the contrary, 
Claimed that when Noble moved inte O'Brien's mite it wae expressly 
agreed that Neble wae to receive, as compensation fer meh services 
ae he might render G'Srien in the latter's chancery and contract 
caves, his office rent and effice expenses. The cirenit court in 
the former decree, following the report of the master, denied 
O'Brien's said claim end entered a finding to thet effeet, which 
perticular finding was expresely affirmed in the writ eof errer 
ene@. The circuit court alse found in substance that the parties 


worked tegether in the various cases enumernted in the master's 
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aecount; that each case was 2 joint venture or undertaking with 
no definite agreement as to the division ef profita or loser; 
ond that “the law fixes the division of profite and shoring of 
lesses in cech meh case share and share slike." The net 
principal own, $4,995.66, aliewed te Neble im the former decree, 
was arrived at by allewing him one-half ef a1) the net fees 
collected im the “O'Brien” coses in which he \Neble) hed rendered 
services. In the wit ef «rrer ease O'Brien vigereusly contende 
a4 thet the cireudt court had erred in awarding su eqel division 
ef the fees in euch of the “O'Srien* casen as were enumerated 
im the master'« account, ond for the reason that the evidence 
4isclowed that in several "OBrien" cases, which had been settled 
end @isposed of ond which were not emamereted in the mastor's 
account and in which Neble hed rendered sorvlesa, Hoble had 
knowingly secepted in full settiement fer his servicer in ecah 
of said cases about oncefourth, or less, of the met freer recetved, 
which sete of Kable precluded the presumption thet the net fees 
received in ail “O'Srien" cases in which Noble rendered services 
should be divided equelly. This phase of the ¢ose wee considered 
at length in our former epinien, anc, after dicomssion and 
citation of mtherities, it wes there aid; "Se are of the 
opinien wider sll the evidenee thet the bacdie of the accounting 
as te the net fees in the ‘O'Brien’ cases, smmerated in the 
usater*s report, sheunid have been eo fixed ac te award Noble one« 
quarter of ssid fees, instead of omeehalf, and thet the final 
Geerse of Octeber 16, 1920, should be reversed, and the cause 
Yemanded with directions that the account be re-steted ond 
medified accordingly." Thie woe ene of the *perticulers 
mentioned” in the opinion wherein the circuit court wos 

directed to modify the decree, Three other modifications 
were directed to be made; (1) Im the foxmer dearee in- 
terest, to the ssoumt of $21,535.99, was allowed Noble on said 
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net principal sum of $4,995.66, We expreased the opinion that 
wach sllewanee to Hoble for interest wor impreper, and directed 
that on the reestatement of the account no interest be allowed 
te either party. (2) In the former iceree the costs of the 
litiastion, including the macter's fees, were taxed two-thirds 
on O'Srien and one-third on Noble. Ye dircated that on the 
reestatement of the account the costs should be taxed ecunlivg 
between them. (5) In the former deerce the chirewit eourt 
sliewed the «seater fer his feon the sum of 66,300.98, ehich hod 
been paid him. We expreased the opinion thet thie «<Llewsner wae 
exeescive, and directed that on the re=statement of the account 
be he ordered to return 91,530 to the clerk of the court, subject 
te future disposition wr the court. 

In Suly, 1923, the couse wee reedecketed, and on Octaher 
22, 1925, an order was entered ‘sy the cireudt court shercin, after 
stating that the master had yoluntecred te refund €1,850 ef the 
fees reneived Wy him, be was direeted te 4epeeit anid sum with the 
Clerk, the came to be held fer the benefit of the parties litigant, 
sabject to the further arder of the court. He immediately deposited 
the money. On October 24, 1975, the deeree anvcesled from wae 
entered. It appears from the certificate of avidenee that several 
heorings were hed relative te the provieione of the dewree, end both 
parties presented tentative drefte; thet the dreft presented by 
O'Brien was finelly adepted by the court sith eartein changes; tut 
that neither porty contended that a re-reference te a manter waa 
Receseary in order to properly re-state the account, or mode any 
request for ouch a reference, 

In the deoree the court found that it was set necessary 
te refer the cause te « marter te re-state the secount, as the 
items were simple, ete,., and preceeded iteslf te re-state the 
ecegunt, and om such reestatement, in compliance with the mandate 
and after itemizing the snasee, found thet there «00 due te Noble 
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from O'brien the total sum of $4,666.39 (inatesd of 19,985,997) 
ond that there war duc te O'Brien from Noble the tetel eam of 
$4,565.56, lesving « net balanee due Noble, om the dute of the 
filimg of bis bill, of $321.35. And the court, in further came 
pliange with the mandate, did net aliew te either party interest 
on any of the items, or t Noble in'erest on eid balenes,. 

And the court further found that certain moneyr 
deposited in escrow with « trust company ao receiver, lore om 
escrow fee of 7100, and » recvdver's fee of $26, smounted te 
$4,225.16, of which eum cach perty ne entitled te sneehst?, or 
$2,107.55; that under orders of court, entered in Hew wnt ful, 
1920, the receiver eut of this fad bof paid the aeeter fer fees 
the totel sum of 64,990.98; that there rewcine? ir the fomé « 
balance ef $264.12, shiesh xt the time of the entry of the farner 
deores had been paid te Noble, 

And the court further found, iv Sarther complimnece 
with the mandate, that 411 seats of the Litiestion, imeclading - 
master’s feca and fer transcript of the testineny furniched Min, 
should be borne equally by the vorties; that meh trenserint 
wae necesesry for the aijudiestion af the wmse: that beth parties 
bed contritated te the pewment of the seme; oni thet O'Erden was 
entitled te recover from Noble the eum of $56.40 to equalize their 
respective payments. 

jmd the court further fownd that th: macter hac been 
paid ae fece the tetel sum of $5,509,098 - 92,990.98 out af eadd 
eacrow fund, $600 by Heble «nd 9780 by O'Brien; and further found, 
in further compldense with the mandate, that esid tetal payment 
was exeesvive to the extent of $13%), and that the sevteets tote 
fees showld be fixed at £3, 970.98. 

ana the court further found thet O'Brien, being liable 
for oneehalf of the manter's fees, $1985.49, «nd having padd the 
master $750, wos liable for a balance ef £12236.49, but that, in- 
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asmoh as all of O'Brien's shave of said esorew fund had been 
paid to the master by the receiver wader said orders of court, 
he, (O'Brien) “4s entitled to « refund of the difference of 
the above bslanee of $2235.49, which he had owed the muster, 
end said share eof said escrow fund belonging to him ($2,107.85), 
which differenee anqunts te the cum ef $672.06, whieh the seurt 
finds ie seid O'Brien's portion ef exid refand ef seid $1350* 
{made by said master on Oeteber 22, 1923, as cbove mentioned.) 

And the court further feund that out of Neble's share 
ef seid escrow fund the master was padd $1843.43, being the 
balanee which wes due the master from him of $1586.40 (91985,49 
less 8600 previeusly paid) end an excess af $457.94, which said 
eum of $457.94 is Neble’s bhare ef suid refund by the macter ef 
#2330, , 

émd the court further fourif that O'Brien should be 
given eredit as against Koble for uaid 956.40, above mentioned, 
and the seme cheuld be deducted frem said met sum of §311.54, 
as shove feund due from O'Brien to Neble on ssid secoumting, 
thereby reducing said net mm te $254.95, «bich sum showld he 
charged ageinst O*Brien’s portion end sdded te Keble's pertion 
ef said $1530, therchy incrensing Boble's portion te said refund 
te $712.87 and decreasing O'Brien's portion therein te $617.15. 
And the court further equalized sertein sali cests mentioned, 
go thet finally the court found that Neble's portion ef ssid ree 
funded sum of 15350, amounted to 6719.87 and O'Brien's $610.13. 

And the ‘eourt further feund from evidence introduced 
that this appellets court, in the dispesition ef said «rit of 
errer case, om March 21, 1922, had entered o judgment fer costs, 
egainat Neble, and in faver ef O'Brien, in the om ef $1281.20, 
which judgment was still unpaid. And the court further feund 
that all sums in the decree found due frem O'Brien te Reble had 
been paid and satisfiedg that O'Brien was entitled te reseive 
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the entire ewn of $1550, refunded by the mester and in the 
@lerk’'s hands; that of said entire sum he wae entitled te 
$610.13 in his own right by virtue of the previews findings in 
the decree; and that he wae entitled te said balanee of $719.87, 
ae and for a partial payment by Heble on said judgment for cents, 
And the court decreed that the clerk of the cirevit 
court pay over instanter to O'Brien said entire mm ef $1340, in 
discharge of O'Srien's interest in his own right im esie fund te 
the extent of 1610.15, and the balence, $719.87, in partial smtise 
faction of said judgment of §1°61.26 against Noble for costs; that 
the cherk take duplicate reeviptsa from o'Srien, ete.; that the 
eressebill of the defendent, Jehn ¥. Ouffy be diqauiased for wut 
of equity; and that the clerk after making said payments eatisiy 
sll clreuit court costes as having been paid. 

in the present eppeal cane, after the transeript ef the 
yeeerd had beon filed in this appeliate court, Noble, apreliest, 
moved that the recerd in the former writ ef errer case be eonsid- 
ered as part ef the recerd im the present case, and O' frien asked 
jeave to fiie in the present cave, copies of Beoblie's additional 
abstracts and crosseerrers filed in soid writ of errer case, alec 
copies ef Hoble's briefs in said cese, and also a copy of Meble’s 
seid petition te the Supreme Codrt for « «rit of certierari. The 
decision on these motions was reserved te the hearing. They will 
all new be allowed. 

It is firet contended by Neble thet the deoree appealed 
from sheild ke reyersed beosuse the cireudt court did not correctly 
interpret the mandate or comply with the direstiens of this 
appellate sourt made «hen the former deerve wae reversed and the 
cause remanded. Ey our fermer opinion and mandate we directed 
(1) that upon 2 reestatexont of the account Ne'ble should be allowed 
one-quarter, instead of one@half, ef the net fees received in the 
"6'Rrien® cases enumerated in the master's report; (2) that ne 
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interest on amy items or om amy net belance found duce t@ cither 
party be allowed; (3) that the epats of the litigation, includ} 
ing master's fees, be toxed equally between tha parties, instead 
of twoethirds on ¢' Brien end ome=third on Wotle; and (4) that 

the moster be ordered to refund, out of the fees paid him, the 
coum of {15%0, fer the benefit of the parties litigant, and sube 
ject te future ddieposition as ordered ty the ciccult sowrt in 

the new decree to be entered. And we further directed that “except 
ae te these particulars the accounting stend” and that, after the 
account had been so reestated, “a now deeree be entered aocordinge 
ly.* After a eareful review of the proceedings ef the circuit 
court after the couse wan reedocketed, ant of the new deoree, we 
think thet the mondate wan auffielontly cimplied with and that the 
new decree doce wuibstential justice between the portices. 

Xt is alee contended thet, even.if our directions should 
be held to have beon sufficiently complied with, the sireudt court 
erred im attempting to iteclf estate the new account according 
these directions ané in net reeveferring the conse to a master fer 
euch purpose. “# cennot agree with counsel, We understand it to 
be the iew that, where « cause is remanded with specific directions 
to reestete the account ond make changes therein in certein mene 
tioned particulars, and the preofs previously taken furnish all 
the necessary date, and nething is required of the court wat te 
make computations ond enter a new decree, nO reereference te a 
manter is necessary. (Yeorhees v. Kusom, 182 211. “pp. 369; Cook 
Ve Boulton, 64 Ill. App. 419, 422.) Im the presemt ease ali that 
was Yequired of the court was to make certain computations in order 
te comply with the directions. Yurthermore, it dees nat appear 
thet Neble, on any of the hearings preceding the mtry of the new 
decree, asked thet the case be re-referred te a master, On tk? 
contrary he presented a proposed draft of a decree which he urged 
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the ceurt te enter. An to that portion of the decree which 
directs the peyment to O'Srien of $719.87 (being Noble's shave 

ef the macter*a refund in the hands of the clerk) in partial 
satisfaction of the judgment ageinst linble Sor costs in this 
appellate court, it iv eteted in Hove's prioted brief and 
argument: "Ac a matter of equity Worle took tiw position in the 
lewer court thet 44 ems right «nd highly creper for the iower 
court to award O'Brien any moneys caning to Hoble on the ree 
eccounting to apply on tne judgment «geiact Nebie in Qu Appellate 
Court fer the conte in the ovit of errer case, * * upon the court's 
orm theory, as ctated, that ‘the eourt of equity heaving juri«diction 
ef the couse shewdd settle all matters invelved.'*® In view of 
Neble’s peotition taken in the elroudt court as to this provision 
in the degree, the errer which he now assigne thereon need not be 
further sonsitered. 

1% is further contended that the oourt erred im refusing 
to yeqires O'Yrien te account fer the seecslied "trust fund" of 
$2,523.94, in O'Brien's hands and reseived by O'Brien curing the 
pretrected litigation of the Schramm case (an"O' Brien’ case in 
whieh Nothe rendered services), and in not allowing Woble one} 
cunrter of said sum, Or 620,39, and also eneequarter of the 
accermictions thereen, re fees. Me useful perpose will be served 
Sm a¢tciiim; the opresing cemtentions regarding this fund and the 
facts comecrmimg 4%. ‘wifice At te sey thot on the original hear~ 
ing vefere the master Neble contended in substance thet the fund 
shonla be treated as feea received by O'Brien and thet he (Noble) 
should Se sllewed bis shove. The master disagreed with the 
contention end found thet “it was no pert ef the fees received 
ty O'Prien® and thet *this fund is not properly en ierus.* 

The cirenit court, in the former decree, in effect confirmed 
these findings ef the master, and Hoble, in the writ of errer 
cna, cenigned eress-srrors on the decision of the cireuit court 
in this particular ond made a lengthy argument in euprert ef 
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bie position, which were considered by ua, though the point 
was not disousved in our fermer opinion. by our af! immonco 
et the fermer dcecree, except in the four pavticvlare mentioned, 
the point was in offeet decided by we acvernidy ve Noble, und 
in kde petition w the (wpreme Cours fer a ait of certierar) 
he ogein urged the point, and wr the denial of thet petition 
the point must be conmeidered au having beon fimeily adjudicated 
and §9 mes meq open for reesenaiderstion. (imion. J aiianal Jenk 
v. Hines, 187 141. 109; 4. Dempey, "82 Tlie 
257, 256.) 

Other miner points are urged os grownads for reversal 





or modification ef the decrees of Oetober 34, 1925, “es have cone 
sidered ali of them and believe them te be lacking in substantial 
merit. Accordingly, the decree will be affirmed. 

AVP TAMRO. 
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copartners, APPEAL FROM 
Appellees, 


MUNICIPAL COURT 
VBeo OF CHICAGO. 
GRLANDO NOBLE, CHARLES M,. 


THUNK and WILLIAM ¥. THUMM, 


WR. JUSTICE GHIDLZY DELIVERKD THH OPINION OF THE COURT. 


Im an action of assumpsit, commenced im the Municipal 
Court of Chicaze on Jamary 11, 1922, to recever commissions as 
real estate brokers, the court found the isenes in fevor of 
plaintiffs, assessed their damages at the cum of 32,220, and 
on December 3, 1923, entered judgment against defendants en the 
finding. This appeal followed. 

in plaintiffs' amended statement of claim it is 
stated that their claim is for precuring a tenent for certain 
real estate and the building erected thereon in the City of 
Syanston; that the tetal smount of commission claimed is $2,220, 
vis: % of the value of the land, $570, and 3% of the cost of 
the building, $1650; and thet said total amount is the usual 
and reasonable commissions for the services rendered. 

Im defendants’ amended affidavit of merits (swern te 
by the defendant, Noble) it is alleged in wbstance that defend- 
ants executed a lease to the Yellow Cab Company covering certain 
Yeal estate in Evanston, and purmuant te the terms of the lease 
erected se building en the land; that the customary commissions 
for such a transaction would be approximately $2,220; that 
“defendants are liable te pay said commission te the breker who 
was the efficient and procuring cause of said lease being made 
and who in fact procured the Yellow Cab Company as a tenant te 
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execute said lease;"” that ome Arthur 6. Carruthers, trading as 

Ae 3. Carruthers & Ceo., claims te be the broker whe was the 
wreeerine cause of the transaction and to be entitled te said 
commissions and has commenced suit in this Municipal Court 
against these defendants fer said commissions; that defendants 
made no special contract in respect to the payment of commissions 
with either Carruthers or plaintiffs, ond are not bound to pay 
more than one comnission; and that they are unable te determine 
between the conflicting claims to whem to make payment. 

It thus appears that the issue made by the pleadings 
was whether or not plaintiffs were the procuring ¢ause of the 
transaction. It alse appears frem the record that the two sits 
(the Carruthers suit ond the present Leffingwell euit) were tried 
separately and withaut a jury before the seme judge of the 
Municipal Court; that the Leffingwell suit was tried first; and 
that at the close of the cvidence the judge stated that he would 
not decide the issues until he had heard the evidence in the 
Carruthers suit. While the record does not disclose the outcome 
of the Carruthers suit, yet counsel for defendants in their 
printed argument here filed say that "the court awarded Carruthers 
judgment for $750." 

The follewing facts in substanee were disclesed upon 
the triel; During May, 1921, one Hunter, lecal manager of the 
Yellew Cab Company at Evanston, cealied at plaintiffs’ real estate 
office and informed Nobert L. Leffingwell that the cab company 
desired te procure property in Uvsnsten upon which te erect a 
garege. Leffingweli showed Hunter two or three pieces of preperty 
which were not satisfactetys In June Leffingwell showed other 
pieces of property toe Hunter, among them the piece which was finally 
leased to the cab company and upon which a garage was erected, 
Hunter teld Leffingweli that his outhority was limited te finding 
& suitable lecation, and, if found, negetiations would have te be 


taken up with the general effice ef the cab company in Chicago. 
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He gave Leffingwell his card, on the back of whieh was written 
"G. W. Gray, goneral menager, 57 Kast 2lat Street,* and told 
him to eee either Gray er Thomas Hogan. In July Leffingweil 
hed an interview with Noble upon the latter's return from 
Galifernia ond informed him of the negotiations with Munter. 
Woble expressed a willingness to mild « garage on the property 
and to make a lease to the cab company upon certain terms, 
Leffingwell telephoned the general office of the cab company 

in Chisago, talked with Hogam over the wire and informed him 

of Noble's attitude, and Hogan requested Leffingwell te submit 
a proposition in writing. Cemplying with the request Leffing- 
well, on July 7, 1921, wrete a letter to the cab company in 
Chicage, fer the “ettention of ur. Thos. Megan." The letter wes 
duly received and is ae feliews: “oe verify our convere:tion 
by phone * * — have a client that is the owner of 425 feet af 
ground on Chicago Avenue, in ‘vensten, just north of Keaney it., 
that will budld fer yeu (en a twenty year lease) a gerage of 
whatever size you wish, from 100 by 170 feet or mere (to your 
plans.) This property is owned by Orlande Heble. &f you will 
make am appointment with me I will be pleased te call on you 
and get your ideas, The price to be epproximately 80 cents per 
square feet space, of course depending entirely on what you 
wont." About July 10th, one Hedin, a broker employed by 
Sarruthers and whe testified he represented the cab company, 
Galled on Noble regarding the same piecee ef preperty. Noble in- 
formed Hedin that the property hei already been sulmitted to 
the cab company by leffingwell, that he(Weble) did net intend to 
pay twe commissions, and thet he (Hedin) “had better get the 
status of the thing with the Yellew Cab Company.” <Abeut July 
14th Noble called on Leffingwell and informed him of the intere- 
view he (Noble) had had with Hedin, and “effingwell said that, 
ee he had sutmitted the property te the cab company first, he 
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(Leffingwell) considered that he would be entitled te commiasions 
if the deal should be consummated. Hedin contimed his negotiations 
with Neble ani about July 20th informed Noble thet the cab soupany 
@laimed that Leffingwell had not eulmitted the preperty to it. 
Neble immediately called on Leffingwell and informed him of 

what Hedin had sadd, whereupen Leffingwell showed Noble a copy 

of the letter he had written te the cab company on July 7th. 
Thereafter Neble had further negetintions with Nedin and other 
representatives of the cab company, with the result thet on 
Jeptember 26th, 1921, Noble and his co-defendants executed a 20 
yeer lease ef the property, commencing November 1, 1921, tm the 
eab company. It was provided therein that the lessers would 
erect upon the lend a one»-atery gorage, according to certain 

plene and specifications mentioned, to be completed by Hevember 1, 
1921, and thet if the tadlding was net completed by Jemary i, 
2922, the lessee had the option ef declaring the lease at an end. 
It was admitted on the trial by counsel for defendants that they 
owed a commission on the transaction either te plaintitfs or te 
Carruthers. 

The main contention ef seunsel fer defendants is that 
the finding is agninst the evidence and that the judgment is 
@gainet the law. The facts are somewhat similar te these in the 
ease of Rigdon v. Hore, 226 Ili. 362, 367, in which it was decided 
in subetanee thet, where a realeeatate broker whe begins 
negetictions for the sale of » wmiiiding for his principal, shich 
are carried on to a final sale, such broker camnot be deprived 
of his right to commissions because the principeal takes up and 
completes the negotiations himee§f or through another party. 

(See, aleo, Ghambers v. Farnmhem, 236 Fed. Nep. 836, 989; Friedland 
v. Zsenatein,g 192 Il. App. 109, 132; Pridmore v. Nilson, 159 

ll. App. 343, 546.) it appears that Leffingwell, with Nable's 
suthority, sutmitted te the cab company a written proposition far 
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the erection ef a gerage upon the property and the leasing of 
it os 20 improved te the cab company for « period of 20 years; 
that the cab company regarded the proposition favorably; that 
therenfter Carruthers (through his representative, Hedin) 
commenced negotiations direct with Heble, at the cowmencement 
of which Noble informed Hedin that the proposed lense, etie 
hed already been sutaitted to the eab company by Leffingwell; 
that plaintiffs did mot cease or shandon megetistions and ine 
formed Noble that they expected commicasions Af the desk wae 
constemateds; that Noble oubsequentiy cempleted the nese tia tions 
himeeif; and that finelly the transaction «as consummated by 
the making of o 30 year leave of the property, impraved with a 
garege thereon, wbstantially os originally proposede In view 
ef #1) the facts and cirowectances im evidence, end of the 
eutherities cited, we are uneble to sey thet the finding is 
ageinst the evidenee, or thet the judgnent is againet the law. 
fad we do not think thet the court cemedttod amy errer, pre~ 
judicial to defondants, in ite rulings wpon the odmission ef 
evidentee 

The judgment of the Munieipal Court should be 
affirmed amd it is se ordered. 

AYPILMED. 


Fiteh, FP. Jog and Barnes, Jee TOMMY @ 








2 4 F > aN al 

Roh, can Ce 

sph , COUAME 5 Pig A #3, : ne 

eee i ‘ ¥ * BE, | calpe ite ik ahs 
poi uth WeRenES: 10:2 Lm abeet 





Te Sidra Rina: ahh Apa ReMi Rati 


a 


si™ 


a2 © 29200 


df) | 
aie | ; : 
Appellee, APPEAL FROM 


Vie 


WILOORe WYMANeO ROURKE COe, 
a corporation, 
Appellant. 


MR. JUSTICES GRIDLEY OSLIVERED THE OPINION OF THE O@URT, 


By this appesl defendant socks to reverse a judgment 
for 9242.83, rendered against it by the Bunielpal Court ef 
Chicege on Jamary 14, 1924, after » finding in plaintiff's 
favor in said sum, but which was entered without the court 
heering emy evidence. 

Plaintiff alleges in his statement of claim that 
during September and the eorly port ef October, 1923, he was 
erigaged in selling fer defenisnt ccortain hardware end other 
articles memfactured by it, and that on October 9, 1925, 
he made «a written propesition to defendant, as follows: 

"i will act as Gales Moneger for 


to have charge of sales of all suet, mami ac tuted 
by your erg, es Ay sntinding pie 


sales made ty your Company, except salew le a 
trays. * # # TS as pork @r ty corvieen on Behas Keteger, 
I agree to employ at my © such additional salesmen 


as may be necessary; to pay fer said salesmen; te pay 
the cost of necessary advertising in conneetion theres 
with; incidental expenses incurred on account ef said 
sales. Thies preposition to be in force frem October 
i, 1923, to December 1, 1923." 

Plaintiff further alleges that the preposition was 
duly accepted by defondent; that thereafter he devoted 
prectically «ll his time to the securing ef orders for it and 
did a great deal of “missionary work* for ite benefit; that 


he caused ¢ertein advertising te be dene end emplayed the 
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services of certain saleumen and « stenographer and paid fer 
said advertising and ssid services; that thereefter large 
orders for hardware, plating ond enemelling were seeuved for 
defendant which it eccepted; thet on Mevember 6, 1923, he was 
wrongfully diucharged; thet certain orders (itemized os te 
neme and amount), agecregating $7828.36, wore received ond 
accepted by defendant, and on these orders plaintiff is entitled 
te receive a commission of ten per cent, or $792.63; thet in 
addition to receiving ondd orders defendent, prier to the date 
of plaintiff's diecharge, did at least $00 verth of pleting, 
upon which plaintiff is entitled slse toe 960; and thet by reason 
of his wrongful discharge he has ousteined demages, in thet he 
hes been deprived of carning certain commissions, smounting to 
$159.17, 

in defendent's emended affidavit of merits, by ite 
president, it admits the acosptanee on October 9, 1924, ef 
pleintiff's propesition, tut it denies thet it owes him any 
moneys or thet he has suffered any domages. It sllieges in sube 
atance that under the terms of the contract it became his duty, 
an sales manager, te have taken charge of the sales of e411 
products manufsctured by defendent after Oetober 9, 1925, te 
have employed additional salesmen st his own expense, to have 
himself paid the cost of the necessary advertising in connection 
with sales and other incidental expenses incurred on account 
thereof, ond to have devoted the proper amount ef time ta the 
management of the salen department of defendant's business; that 
om the contrary he did not keep and perform his part ef said 
contract in that he did net, as defendant's sales manager on or 
efter October 9, 1923, take cherge of ite snles, end did not 
employ additional salemen at his own expense or etherwisé, and 
4id mot himself pay the cost of the necessary sivertising and 
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other incidental expenses incurred on account of sehen, and did 
not devete the proper amount of time to the manegement ef 
defendont’s sales; thet he wos not wrongfully divchorged on 
November 6, 1923; that euch discharge wee made beeouse ho foiled 
emd refused te perform his duties o® sales manager, Wat transacted 
en insurance business ef his ow in defendent'’s officers agoinst 
ite wishes, and deveted his time te mech incurence business and 
net to defendant's business; that from Oetober 9, 19°23, ond prier 
t© December 1, 1925, defendant received certain orders for ite 
products, including orders for plating ond enemelling, but euch 
orders were net the recult of plaintiff's services; that during 
September and prier to October 9, 1923, plaintiff, under «a verbal 
agreement with defendant, solicited and obtained certain erders fe 
defendant, upon which he wee entitied to about $410 in comalecionas 
end thet for these orders he drew out of defendent's treasury about 
$500, resulting in his beine overpaid te the extent af about 99. 

the bill ef exceptions discloses that on the trial 
plaintiff only claimed the firat two items mentioned in his states 
ment of Claim, agaregoting $6423.83; thet the court raled, in view 
of the sllegetions of defendant's affidavit of merits, that plaine 
t4ff need not put im amy evidenee and that the burden was upon 
defendent to prove ite defense os therein stated; that thereupon 
defendont's attorney stated that it was incumbent wpen plaintiff 
te first prove his cave as alleged, and he refused te then iniroe 
duee any evidenee on defendant's behalf; ami thet thereupen the 
court without plaintiff intreducing emy evidence whatever, found 
the ismes fer him ond assessed his damages at said sum of $42.83, 
and entered the judgment in question. 

We are ef the opinion that the trial court erred in 
making the finding and entering the judgment. “The genersd, 
rule is that the burden of proof reste upon the one he sube 
stentislly ssserts the affirmative of the isoue, - that gs, upon 
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the party who would be defeated if no evidenee ot all were 
offered.”  (Abhom ve fivasede, 262 Ill. 636, 698; 1 Greeml. 
on Bveg 16th Bd., Ges. 74.) We think thet under the pleadings 
it wae ineusbent apon plaintiff, as a pert of hie prime feck 
Case, to prove thet he complied with hie contract in acting as 
sales manager fer defendent until the time of his diccharge, 
in employing wome odditionel salemmen at his own expense, and 
in himself paying for advertising and the inedidentsl expenses 
incurred on account of salee, and that orders, os alleged in 
his statement of claim, were receive! and sesepted by defendant, 
The jucgment of the Municipal Court is reversed «nd 
the couse remandod. 





REVERSED AND REBRANDED, 


Pitch, ?. Seo and Barnes, Tee CONGUT’ s 
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Moree 935 1.A4.608 
JULIUS AUBRBACH, 
Appellant, APPEAL FROM 
SUPERIOR COURT, 
vs 
COCK COUNTY. 


NANHIS J. AUWRBACH, 
Appellee. 


MR, JUSTICE GRIDLEY DELIVERED THE OPINION OF THS COURT, 


Complainant appeals from an order of the Superior 
Court of Cook County, entered November 9, 1925, allowing his 
wife, Nannie J, Auerbach, $250 per month for temporary alimony 
and $560 fer soliciter's fees, 

Camplisinant filed his bill fer diveree on the ground 
of her alleged extpeme and repested cruelty, She filed an 
amawer denying the charges and slse a cressebill praying for a 
separate maintenance. chertly theresfter, on Hovember 7, 1923, 
she filed a petition preying for alimony and soliciter's fees, 
in which she alleged that complsinant was the owner of conside 
erable property and had an annual income from his practice as 
@ physician and surgeon of about $20,000. She also filed, in 
support of the petition, her own affidavit and the offidavits of 
three other persons. These «ffidevits were read upon the hearing 
of her motion for alimony and solicitor's fees. They tended to 
show that complainant had an income of over $1000 per month from 
the practice of his prefession, and was the owner of considerable 
property. It so happened that, woon said hesring, defendant and 
Said three other persons were present, and, upon objection being 
made by complainant's counsel te the filing of the affidavits, 
the court had said persons sworn and they were examined in open 
court by complainant's counsel and they testified to substantially 
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the seme facts as stated in the affidavits. On the hearing, 
else, complainant testified av to the anount of hie enmal 
ineome, and four other witnesses were called by him and they 
testified. 

The main contention ef complainant's counsel is that 
the omount per month allowed for temporary alimony and the 
amount allewed for soliciter*s fees are exeesvive. Ho usefwh 
purpose will be served in detailing the tectimeny adduced upon 
the hearing,  uffice it te say we think that upen that testimony 
the chancelior was omply justified in making the allowances he 
aid. They were lurgely im his diseretion (Fosse v. Foga, 106 Tlie 
876, 579; Harding v. darding, 144 Ill. 588, 596; Kiekamp v. 
Klekonp, 275 ILl. 98, 107); and thet diseretion, in our opinion, 
was not abused. (Umbawf v. Umieuf, 22 1kl. App. 580, 583.) 

The allowance fer alimony is bat temporary «nd is subject to 
modification st omy time te meet any new or unforeseen circume 
stences. (Foss v- Fagus 200 TL1. 574, SG.) 

Agcerdingly the order of the Quperier Court will be 
affirmed. 

AVPIRMED. 


Fateh, P. Jo, and Barnes, Jo, concurs 
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Appellee, 


THY AUTO BACHANGE, 
@ corporation, 


MUNICIPAL COURT 
OF CHICAGO, 


Appellant. ) 


WA. JUSTICY GRIDLEY DALIVERED THES OPINION OF THE COURT. 


The defendant necks by thie appeal to reverse 
judgment fer $450 rendered againet it by the Municipal Court 
of Chicage after a finding in plaintiff's faver in « fourth 
@less action in contract. 

Piaintiff, in her statement of claim, alleged that 
im April, 1922, the deceased, Carl Hansen, in his lifetime, 


delivered te defendant 


a Haynes antomobile te be sold by it 


for him; thot it thereafter seid the sutemebile for the cum 
ef 91150, wat accounted only fer $706; and thet there was due 


frem defendant te said 


wom of $450, 
On the trial 


Hansen at the time of his death the 


plaintiff called Lewis |. Bower, president 


of defendent, under section 33 of the Municipsl Court Aet, and 


examined him, and alse 


introduced twe papers, beth signed by 


defendant, per A. H. Bower, end by Humsen. He identified the 
Signature of A. He. Bower to the papers, whe, he eadd, war 


defendent's saleaman. 


He further testified that after Nensen 


hed left the Haymes car with defendant At was sold by defendant 
fer $1150, and thet the difference between this anount and the 
Gredit allewed to Hansen ($700) had never becn paid either te 


Heonsen in his lifetime 
in part, as fellows: 


er to plaintiff. The two papers are, 
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(Plaintiff's Exhibit 1) 


“Consignment Agrecment 
Chicage, Ti. April 15, 1922. 


Received ef Cori Heusen one rage ** » Mee 419077 Ap 
Moter sutemebile, no be a 8 A at. The 
emount therefor Samht6et p ss Oo be sy bd £t 
#* It ds aarend peal ers; 

on sale not 1B pelle DM 4. and that a storage 
charge dollera a month shall Peon 
Fran the sbuve" Tate untsh veld or withéram, 14 ia alse 
agreed and understood we are not responsible for said 
machine in ease of fire or theft, or other damage 
pa by qur control, %e reserve the ¢ of demeneatrating 


‘i (Signed) THE avToO EXCHANGE 
By A. Hy Bower 








z recone s above contract. 
Signed) Carl Hansen 





(Phaintiff's Exhibit 2) 
°PHE AUTO EXCHANGE 
TH HOUSE OF REAL BARGAINS. 
Chieage April 15, 1922, 
Sold to C, Honsen 
1 Peerless Tour. (New) Serial 271734, Meter 21946 $2500 


By eredit on Haynes, left for sale, 700 


By chock, 4/15/22, 


One Haynes 5 Pass. » Serial 41977 A, to be left with 
ee ee of thirty days from thie date 
fer sale. Pe, Sonne Sere Ne meee er eae if cer not 
ce Wore mere are © » Hansen to redeem fer the sum of 
$700 Peerless 


Ve guarantee 
date against mechamical defects. 


(Signed) The Anta —oy 
by Ae H. Bower 


The abeve cor is eecepted as shown and the suto Exchange 
reserves the right te resell car if purchaser does not 
fulfill agreement as to redeeming balence of purchase price 
after the deposit has been made. No verbal promises or 
agreements accepted unless specified in this erder. 
(Signed) ar > % 
Carl Hansen® 
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Both papers are on printed forms - the blank» being 
filled in with pencil handwriting. In "Exhibit 1" the printed 
words, efter the written words on the 4th line "te be sulunitted 
to My. Honsen,* in the blank were; “or beet cash offer, lees 
repairs, parts, labor or other chorges euch as paiwtine, top 
repairs, curtains, batteries, slip-covero, reenickeling end 
additionel equipment." These words were erased by the drawing 
over them of a heavy pencil Linc, thus plainly tadiceting thet 
mo repairs on the Hoynes car were eutherized by Hansen te be 
made, and that if a sale was made by defendant no deductions 
were to be made from the price received for any repnires, etie, 
made by defondante 

On behalf of defendant said Lewis ©. Bever wae called 
as a witness and he testified, over plaintiff's objection, as 
to defendant making ¢ertain repairs on the Haynes eur before 
defendent sold it, and as to the cost of the repairs. He alse 
teutified, over plaintiff's objection, to a certain conversation 
which he claimed to have had with Hansen, during Hensen's 
Lifetime, in which, on he claimed, Honsen verbally ogreed that 
eertain repaire might be made te the Haynes cay ot Nonsense 
expense, and thet he (Hansen) would pay defendant a 5 per cent 
commission for the sale ef eeid ear, This te«timony, given 
after Hansen's death, as to a conversetion had with Hansen, was 
clearly incompetent under section 2 of the Mvidenee Act, and was 
properly disregerded by the court in making the finding, It 
alee was ot variance with the terms ef the written contracts 
between Hansen and defendant. 

We ave of the opinion that the finding is ampiy 
justified by the evidence. It wfficiently oypeare that the 
Haynes car won given to defendant in part payment, Vite, 
$700, of the price charged fer the Peerless car, and was te 
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be sald by defendant for Henven’s account, without any charge 
for making the sale, ut « price, if possible, in oxeers ef 
‘$700, and before being sold 2t any price the amount therees 
was te be submitted to Honsen, 26 that he might decide whether 
te eccept the price, er pay $760 ond redeem the ear. And 
according to the testimony ef defendant's president the ear 
was veld fer §1150 and defendent never accounted fer the exeens 
over $700. We think that the judgment should be effirmed ond 
it is a0 ordered. 

A¥YIRMED. 


Fitch, PF, Joy and Barnes, Joy comeurs 





133 + 29228 "yi mas : 
— Hy 235 I.A. 608 
Appellee, APPTAL PROM 
ea WPARIOR COUNT, 


COOK COUNTY. 


) 
SICKHAM & BURTON COAL CUMPANY, 
Appellante } 


STATEMENT BY THS GOUNT. The Waekhem & Durten Coal 
Company, defendant, prosecutes thie appenk to reverse o judge 
ment against it fer $56,000, rendered after verdict by the 
Superior Court ef Cook County im om ection of exewupeit, 
commenced by plaintiff on dume 2, 1921, to revever demages for 
the slleged faliure of dofendont te deliver eortain cOal ageorie 
ing te the terme of a written contract executed ty the parties 
on April 21, 1920. The contract ds in part se follows; 


“The Wickhom 4 Garten Coal Company sells and 
KedstromeSchenck Coal Compatuy bays the coal hereinadter 
mentioned under the teme and conditions specified. 

nd: From the “hite Ash Hine ef the Jehnston City 
Washe el Company. Geller has the right te substitate 
seal from any other “illiamsen or Franklin County Wine 
ey from the Paradise mine at iMe 
3s lamp, egg and mt. Geller te determine 
man en of cadh. 
75 sare Rg ¢alendar month frem «pril 
1920 1921, beth included. 
ee; Vor shipments meade during the month ef 
April, $5.10 per ton of 2,000 pounds. Each month efter 
april the pri¢e will be inereaned ten cemtse ger ton until 
it is $3.60. Vor shipments during the month of “optenber 
and thereefter the price is 95.80 per ton. ‘The price is 
based on the present wage scale omd shall be inersased or 
decreased az the wages ef miners er company men are ine 
Grensed or iecreased, or working houre or conditions affect- 
img the cost of production ore chameed. In ease of ony 
@hange in the wage scale, working hours or conditions, the 
seller shall determine the extent t0 which such change 
affects the cost of production and chall promptly notify 
Wuyer. Conl thereafter shipped eahali be at the changed 


the 
price. * # 

The price is fetebe mine, which is the point 
ef delivery. Kine weights te covern. 
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pee Buyer will on er before the ith day of 
eoeh month pay for o11 com’ shipped during the preceeding 
month, Im case bayer faile te make such payment promptiy, 
seller mey at ite option terminate the contract, or it may 
suspend shipments during the centinuenee of such default. 

in either event myer shall remeim liable fer ony demage 
sutteined by seller by reason of the nonedelivery ef ceal 
éuring the contimanee of ouch defowlt. And it ie expresely 
agreed that should seller at osty time fail te rescind be- 
cause Of defemlt ll rye t payment, ito right te rescind 

for subsequent default sheali not in any momner be affected 
by such prior leniency. *howld selicr hecome dissotisfied 
with mayor's eredit seller may require payment om delivery 


ef car muaabere, 

Canal iz to be bhLled out ae ordered by 
wuyer, so far an reilread rules will permit. Shipments 
are to be epread ss evenly over the month as seller*s son- 
ditions will permit. 

vias aeoeal Xf the eperetion of said “hite Ach mine 
be in & with by strike, accident, Gar shortage or 
other emer beyond seller's control, se thet the capecity 
ef said mine te produce the grades of teak cified is 
restricted, then the seller will be excused from nonede- 
livery dur the continuanes of such disability to the 
extent that such disability restricts preduction. In case 
of such restricted production shipment ef buyer's pre ME 
share of the coal produced, av determined by ecller, 
be taken to be fuli porformanee curing euch period. That 
is te sey, after the removal of such disability the seller 
shall not be obligated to make up any deficiency im prier 
shiymentse. Wor shall the seliex be obliged under any Gire 
@metanees te deliver coal frem any mine other than the 
Chite Ash mine,* 


Pleint£f£f's eriginai dscieretion consisted of tw counts. 


im the first the contract is pleaded accerding te ite legel effect. 
it de alleged that plaintiff bargained with defendant te bey, and 
defendent sald to plaintiff, °900 esrn ef bitumineus cack” from 
said Shite Ash mine, ot the price ef $3916 per ten for 75 care te 
be delivered during the month of April, 1926, ond at eertain named 
prices for 75 ears to be delivered during cach of the eusceeding 
months until and inchading the month ef sugust, “and the balange to 
said 900 Gars*® at the price of 93.66 per ton, “to be delivered by 
defendant to plaintiff, food. mine, at the rate of 75 cars per 
Golender month, and te be paid for by plaintiff te defendant on the 
delivery therecef on or before the 10th doy of each month fer sli 
eee, delivered during the preceding month;* that, in consideration 
ef plaintiff's promise thet it would receive und pey for the coal, 
defendant promised te deliver the cenlg ond thet, “although the 
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said time for the delivery ef the said coal hae long since elapsed 
amd plaintiff hee always been ready and willing to accept and ree 
ceive the said goal and to pay fer the same at the prices aforee 
said, yet the defendant did sot mer would, within the time aferee 
eadd or afterward, deliver the said coal" (except a stated number 
ef cars), whereby plaintiff hae been deprived of lerge gaine and 
profits, etc. In the second count the comtract is set forth jg 
hase verkg, and in comewhat similar lenguoge « breach thereof by 
defendomt, in failing te deliver «11 ef the cond due by Jamery, 
1921, iv alleged. After the verdict hed been rendered and before 
gadgment, plaintiff, by leave of court, filed an amended declaration, 
sousisting of twe counts simiicr respectively to the eriginal counts, 
bat with the addition in each thet pleintiff “has received «11 cars 
of conl offered, tendered or delivered te it by defendant, amd paid 
fer the asme, ond has fully dene ond perfermed oll ef the things 
required of it under eaid contract.* 

To the oviginel decleoration defendent file? a ples of 
the general ieme and four speeiel pleas. Im the second plea, 
efter mentioning the previeions thet pleintiff should reosive ond 
defendant sheuld deliver certain qwantities ef eeel each month 
éurimg the period expiring Meareh 31, 1921, dafendemt evers that 
pieintiff d€i4 net perform the contract om ite part, in this, that 
after Severnber 1, 1920, it “declined tu receive the full mantity 
ef coal deliverable during that time, and foiled and refused to 
furnish te defendant shipping instructions for sii ef such casi,* 
and that efter Jamuory, 1921, it “declined to receive any part of 
the coe] then deliverable and fadied snd refused te give shipping 
imetructions for any part thereef.” The third plea is substantially 
the seme #8 the second ples. Im the fourth plea, after setting 
forth some ef the provisions of the contract in the clause headed 
“Gondition,” defendant avers that at verious times during the 
yeer 1920, the seperation of the mime was interfered with by 


: i sntenb ents ot wawaitos oat riled i ‘pbidlrveaitcoss ble vee oa 
wos nll avin Bam edt Stent? done wee vat sues 3 
gibi wad ty henna arcu wt ae ni Bites ss ot a oe a is 





ode 


strike, sevigent and ¢ar chortage, whereby the mine’s cepacity 
to preduce coal wan greatly restricted; thet during meh time 
it had other contrects for the delivery of caal te be mined 
during the some period covered by plaintiff's contract, shiek 
contracts, including plaintiff's, were not im the ageregete for 
mere coel then defendant expected the mine could preduse; and 
that during mech perfied it shipped to plaintiff ite pro rote 
shave of the cool produced until dJemary 1, 1922, when and theres 
efter plaintiff refused to receive ony mere af the coal und fedled 
to give shipping inetructions. fhe fifth plea is « plea of set~ 
off fer demages. Replications to the pleas sad seme rejoinders 
were filed. 

Plaintiff, « coal broker, handled anthracite ond 
bituminous eon) im whelewale lets, snd eciniained ite principal 
effice end retail coal yorde in Ghieseo. Defendant, alee « ceak 
broker, wan the aelee agent of the Shite Ath mime, leented near 
Jonnetor City, Ilidimoie, and aleg ef the Parnidee mine ot Da Quoin, 
Tilinedsg These mines produced’ bituminaus cond, The coal men 
tdened in the contract wae purchase? by pladmtiff for the purypese 
of reselling it to its custemers in Shicege and cleewhere. ‘hile 
Megotintions wore in progress ac te the coutract saveral orders for 
coal were giver by plaintiff ond written ecceptances vigned by 
éefencent te epply on the contract, Comcencing om April ©, 1920, 
ond thereafter up to January 20, 1921, plaintiff gave orders, 
designating the grade ef soak, number of care ond destination. 

Ali coal desived in Chicago wae ordered shipped te plaintdfrc at 
Chisege, and fer convenience, may be referred te an "for shigment 
te plaintiff.” All cocoa) desired for plaintiff's metemers at 
other peinte were ordered shipped te theve cuctemers - thay being 
designated ss consignees « and may be referred i6 an “for shigaent 
te custemers,.” There is mo dispute a= te the giving ef subsee 
quent orders, or of eecseptences therefor, except fer am order given 
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im April fer 75 cars for shipment te plaintiff, amd ome given 
in December for one gar fer shipment te » custamer of plain- 
tiff. Defendant did not accept either of these two orders, 
and it claims it did mot receive them, and sontends that there 
is no legal evidenee thet they were mailed to it. ‘Curing April 
undisputed ordera were given by plaintiff ond accepted by dee 
fendent for 55 cars, of which 43 were fer shipment te ons temers 
end 10 for shipment to plaintiff. There were actually shipped 
during that wonth seven cers. During May plaintiff aeve orders 
for 76 cara - one fer shipment te a customer and 75 for shipment 
to plaintiff - and during thet month there were shipped eight 
cers. Luring the montha of Jume and daly ag orders were given 
by plaintiff, tt during Jume there were shipped thirteen cara, 
and during July ¢ight cara. At the end of July defendoent hed 
shipped a total ef 36 «sre on undispated ordera for 129 cars, 
lesving a balance of 95 care unchipped. About June loth, an the 
result ef conversations between representatives of the reape ctive 
parties, om arratigement wes made whereby mincerun coal wae aube 
stituted temporarily for "prepared" coal (4.¢. screened coal « 
lump, ¢gg or mut, mentioned in the contract) and thereafter no 
prepared coal (except twe cars on Jume 26th) was shipped until 
sometine in December. Haturally, uo mincerum coal could be shipped 
te plaintiff's matemers on unfilled orders fer prepared coal then 
en file with defendant. 

Gn August Srd, pleintiff eent the fellewing order 
(Bo. 909) to defendant; “Please ship * * seventy-five ox mere 
cere, Cartervilie mine-run, lwp, cg or nut, to cost us cortract 
price per net ton, f.0.be care at mine. Ship ta Hedstrom-Schenck 
Coal Co., Sth & Iron Streets, Chicege. * * These shipoine in- 
structions eppiy on contract.” Accompanying this order was the 
following letter; 
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On the trial the court instructed the jury that the 
effect ef the fercgcing Letter and order was “a euspension of 
ell previeus orders therctefere given by pliazintiff to defendant 
wider said contract and at that time umfilled, and defeniont 
was not thereafter obliged te 7411 euch previous orders wi theut 
further directions frem plaintiff." Be further directions to 
ship, under previous orders unfilicd om auguet drd, wore given 
until late in Secember. 

Qn August 27th, defendemt wrete plaintiff; "The 
Illineie Operatere signed « new agreament with the miners yestere 
day granting them an incrense, whieh will, of course, increase 
the cost ef mining; this egresment wos made effective sugust 
16th; any coal shipped einee thai date is subject te this ine 
erense; * * we extinate at the present time that thie increase 
Whll be avproximately &) cente per ton." ‘uring September ond 
thereafter ali coal shipped te plaimtiff wae bilied at $5.90 per 
tom instead of $3.60, and paid fer at thet price. 

in addition te the erder ef suguet Wi, for “seventy- 
five gy more” care, pisintifs during sugust ordered 26 cars fer 
shipment te customers. Lefendant shipped during that month 
44. uring “eptember plaintifi ordered two care, mt defendant’ 
shipped 15. Suring October plaintiff did mot erder any cara, mt 
detendant shipped 46. lairing Hevember plaintiff ordered 421 care, 
ané the seme mmber wore shipped. From 4ugust lst te December 
6th (treating plaintiff's order, Ne. 909, as an order for 75 
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cars) plaintiff ordered a total of 124 corsa, and defendant 
shipped 66 cure, leaving « bolanee of 58 uncshipped cars for 
that pervied, Plaintiff's» counsel contended on the trial, and 
here contend, that the effect of plaintiff's letter ef sugust 
Srd, and accompanying order, was te give te defendant instruction: 
te ship p iL 
tiffs designated coal yard in Chieage, and thet further shipping 
instructions in “eptember and theresfter were anne cessurye 
On December 6th plaintiff refused to receive any mere 
mineerun coal and thersafter no such cond] wes shipped under the 
contract. On thet day plaintiff wrete defendemts 
“Umless conditions permit, 4% will be aboolutely 
impossible for us te accept Mine “an. You have on file 
orders from ue em prepared cenk which ia cavered by our 
contract, and we must insist thet you furnish us with 
sereened lump, egg or wut te enable us te fulfill eur 
obliges tiona. 
Om Becumber 15th, plaintiff wrete defendants 
"In going over our recerds, we find we have 
furnished you with shipping imstructions epplying on 
eur contract covering shipzent of iamp, egg and mt 
te various cuetemers. They are now inei« wpow 
Ue compl«ting these orders with as little de sum 
poscibie, and, such being the case, «@ write te ask 
gust shat we oan depend upon from you.” 
MacDonald, defendent'e representative, tevtified that 
a day ox two sfter tho receipt ef this letter he had a converse 
sation with Lene, plaintiff's representative, informing bim that 
defendant could ship dump, eg or mat soak from the Paradise mine 
(mentioned 4n the contract); that “Lane eaid he would * * give 
us disposition «2 fart ae possible on thie coal, mt at that 
partiouler moment he wes met im a position to furnish us any 
definite orders;* and that efter this cenversstion defendant 
shipped te plaintiff lump, «es and mit coal te eome extent from 
the Peradice mine. Lane tevtified that, while he remembered 
having a conversation with Mectenald sherthy after December 15th, 


he 414 not remember its purpert. Yet the «videnee discloses that 
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in some subsequent orders for prepered coal plaintiff opecified 
eoal from the Paradise mine, which it had not dome before 
December 15th. 
Gn December 20th, plaintiff wrote defendants 
ub Renadine tt Gehan’ Lan nee onthe oar erie 
pe a ae we srndieh yeu with other disposi tion 
Apparently, mo euch later instructions were given, 
wut in December ploimtiff gave ngy orders fer six cars - five 
for ghipment te customers (defendant claims on order for ome of 


these care wes net received) and one gar for shipment to plain 









tiff, and in Jamory, 1921, poy orders fer four ears for chip- 
mont te custemera. All of these orders were filled, except as 
to the one disputed order. Ne orders were given after Jemary 
20th, and defendant's lest shipment to pleintiff was made on 
Jonuary 26th.) Macienald further testified that in January end 
Vebruary he frequentiy asked plaintiff, threugh Lane, for shipsing 
imetruetions, Lene further testified that in Pebruary, Macleonald 
teld kim that defendant was mot going to eek plaintiff’ te tebe 
ony more goal, ividence was introduced on defendont's behalf 
tending to show that during the months of December to Nereh, in+ 
@liusive, it wus able end whlling te ship prepared eoal from the 
Paradise mine te plaintiff, and during the months of Jamary to 
arch, in¢lusive, it was able and willine te make shipments te 
plaintiff fren the White Ash mine, 

After the contract wes signed the market price ef 
bitwainens oval steadily edvaneed until about Heovember, wien # 
break come, which was followed by « neticeable slump in prices 
éuring December, s0 thet during thet month end the first three 
months ef the year 1921 the centroct, as te price, was met ade 
Vantegeous te plaintiff. The “hite Ash mine woe supplied with 
cers by the Shicege & Baoterm Lllineio (hereinefter referred te 
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ou the Cj & BS. 1.) ond the Niseouri Pecifie Raflrouds. The 
capacity of * o¢n) car is shout 50 tones, ‘the mire had a 
capacity of about 2,300 tons per day, or about 46 cars. From 
April to Movember, inclusive, there wae « constant shortage of 
care, and in July and suguat there wee « otrike ef the miners 
restricting the preduction ef the mine. Defendont intreduced 
in evidenee about ten contracts made by 1t with firme emi core 
porations other than plaintiff fer the sale of coal from the 
mine. <All of these contracts were fer a peried of one year end- 
ing Mareh 31, 1921, ond, including plaintiff's, were intended 
to sever the expected output ef the mine fer the year, andi the 
ameunt of coal sold by 211 of them did not cxeead the capacity 
ef the mine. mong theze contracts was one between the owner ef 
the mine and the ©, & BE. I. Andlresd, covering “so minke of 

300 tone, and o maximum ef 550 tons, ef mincerun coal * * each 
day the mine works,” the rediroad *te furnish eure to receive 
the cosl at a price of $2.85 ver ton besed on then exicting wage 
Yatee,* ond the cats a0 furnished “ahali mot be counted againet 
the seller in the distriwtion of cars fer commercial looding.* 
if the C. & 3. I, Radivesd teck the moxdmum, on eoch day the 
mine worked, this would qaount to 11 vare each day. Records dise 
eheses that the White eh mine worked during the contract yeur, 
ending Karech 21, 1921, 235 doys, which entitles the railread te 
2,585 care as a maximum, but it wos alee shown that the roilread 
received during thet period §,051 cars, er 2,466 more then the 
maximum, it was slse shown thet the tetal mumber ef cers shipped 
from the mine during said peried waz 7,904, ef which 6,951 care 
were shipped ever the ©. & 8 I. Railroad, ond 965 eure over the 
Missouri Peeifie Railroed; and that of the 6,951 caro shipped 
ever the fomer enly 1906 went te commereinl customers, making 
the tetal munber ef cars received by all comercial customers 
2,853, including theve cars shipped ever the Misesourd Pacifie 
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Rediresd. Of these 2,853 cure plointiff admitted receiving 
132 corse, henving » bealenoe of 2,722 cre received by ali 
Sompmersisl custemers other than plaintiff, n the trial plain« 
tiff was permitted over defendent’s objection to show by the 
teatimony of Fred A. Burton, president of defendert, on areas. 
exmmination, and by other evidence, thet these 2,791 care did 
mot all co te euch of defendant's euetomers as it hed made yearly 
contracts with, but that about 2,600 care were sold ond delivered 
te customers ether than these whe had suid yeorly contracts, and 
at then existing market prices, which were grectly in exeens of 
plaintiff's contract price, sehereby, sa plaintiff's counsel argued 
te the jury, defendant made “piratical” profits et sleintiffts 
expense, and whereby it epoesred, se counsel further ergued, that 
defendant's defense, ao ta strikes, car shortage md pro rats 
deliveries priser to Jomary 1, 1921, was not mode im geod fai the 
Ou the triei defemdmmt, in edditien te ite defense as 
ta plaintiff's failure te give shipsing instructions, and in 
eonmection with its defence <v te eer chortace ond pro rate de} 
liveries, mace the further defense thet, by reason of the action 
of the C. & B. I. Redlresd in plhecine gore at the mine te be leaded 
solely for reiiread purposes and in rofusing to permit «eld save 
te be leaded for ehipment for defendant's commercial customers, 
mich save should met de connidersd as tee output af the mine in 
computing plaintiff's pre rate shore of the restricted production. 
In support of this further defense it celled several witnesses, 
Wat their testimony wee afterwards ctiricken owt ond the fury ine 
structed te disregard the aqme. mong these witnesses wan Séward 
3. ALexonder, fuel agent of the ¢. & B. Kk. Hadlreat, sh tentificd 
“am substenee that early in Kay, 1920, he metified defendent that 
the Radirend weuld plece “bad order” cars at the mine te be leaded 
for coek for the Reilroad, whieh cars could be used onky for that 
Purpose; thet on days when there wes 2 member ef cars ready te be 


Me ‘oR at Woe os > o> " wh AYO roy) pa 
ar t woe lee »'T, c Tes 
aa ts Dae Le tos Pa it 

















aan bianeiats ibeninda wee ae wig coteign 


ieee hak pe ms : ‘teneainse See tte cunsinens 
at nee wrette ae nkty< Cd iinet mea ae i bang 
we tepals Neamt 4 Pap aU yk wo vated 














am, nh a dies peat few wae go 


A 


chien aw hunt, ike awnde: asi season 





si oie ak sn net bie ties, eh teeth so ug 8 
1s cule ol wieiinan strebiabob etas ate oe 





ap a fee as sate ve sgt 9! wer ce en a 





wile 


ieeded fer coumercial enetemers the Radlread would net teke any 
coal for its om use, co es not te interfere with defendont’s 
getting « proper proportion of oxrs fer ite customers; that 
thereafter about four o'cleck each afterncen the witness anver«~ 
toined if defendant vould receive the next day oufficient ears 
for lesding for mustenera to permit the mine te work, ond if 
net, he soukd order “bad order® care placed ot the mine for coak 
for the Reilrest; thet im April and theresfter sare, ether tion 
bad order corg, sometimee wre plated «t the mine te be loaded 
with eoel for the Raflrond, and when thie was dome, inewmeh ao 
there was a shortage of coal and 14 must have con} for ite needa 
the Redivee¢ refused te accept say comercial willing Ter the 
ears, evo theush defendent woe richtfully entitied ta much tare 
fer its commercial metomers. 

Gn the trial pliointiff's initial posities wes thet under 
& proper construction of the contract, ami partioulerly becouse of 
the conse: “the price is f.0.d. mine, which is the point of de- 
livery," 1% wac defendant's duty te act first, newely, to doliver 
er oifer te deliver eoei gt the mine. %Xefendant, on the contrary, 
Gontended, and particalariy becmae of the cleuse: “Cosl is te 
be billed out as ordered By layer, se far ac redlirexd wiles wild 
permit,” thet the first remirement ar to performances develved 
wpen the plaintiff, nemely, to give shippime dnotructions fer the 
seal desired under the somtroct, end thet until plaintiff? gave euch 
instructions defendant neither could mer exe roquired te de any 
thing. “ariy in the trial the court ruled, in avbstence, thet, wind be 
the burden might not be upen plainticf te show the civing of shixzing 
instructions im perfermsnce of the contract on dts purt, yet it 
could only recover damages fer nonedelivery as te there cers for 
which whipping imatructions had been given; and further roked thet 
shipping instructions once given were good until filled er sane 
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celled, end thet 1t was not neeeseary to cive new ime trustions 
each month, ‘Thereupon pleintiff, finding the trind court 
oppoced te its construction of the contract but that the rulings 
guve opportunity for the possible recovery of demages, proceeded 
to make proof of the giving of shipping inetructions, «ond of 
demages for non-delivery of core wo te Decouber 2%, 1925, to the 
extent of the wnfilied shipping instzuctions theretefore given. 
In their printed brief end argument here filed plaintiff's counsel 
stete that this ection wes tuken, not fer the purpose of proving 
porfermenee of plaintiff's sbligetion te cive shipsing iavtrme tions, 
wut te meet the trial court's view ef the sontrect, and that no 
abandonment was imtended of vleintiff'+ initial position. Your 
witnesses celled by plhointiff testifies av te the market préive of 
biteumimeus coal during «ach of the months of the yaar ending Merch 
Bl, 1921, stxting prices considerably in oxeene of the contrest 
prices fex ¢ach of the months up te and including Becomber, 197, 
tut clse shewitig tant in Jamary, 1971, amd the ted sicvecding 
manths, the market price were lesu then We contract price. ‘fvo 
witnesses fer defendent testified es t the market prices during 
each month of the contract your, «nd the prices oe. given by then 
were coneiderably ies: then (hose given by plaintiff's vi imeswes, 
after all the evidenee had boom heard and the cose wot beims erqued 
to the jury, plaintiff's attorney, having wade mony couputa tions 
from the evidenee and havine prepored five so-called *teblea,* 
A te Z, presented to the jury, orsily and not im written etatemmt 
farm, the result of hie computstions and the purport of the tables, 
whieh are all set forth in the brief and argument here filed in 
plaintiff's behalf. 

Table "A" purports to shew the mumber af cares ordered 
by paaimtiff during the months from April to Deeenber, Laclusive, 
end those attualiy shdpped. Be secount iw taken of orders oan- 
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Gelied oy withheld. The table, or rether a oupplement thereto, 
Gdeclsoss the unfilled orders (wadieputed) to aamunt te 10% 

cere, ad thie wpon the theory that aoid order of daguet ord 

was am order for 76 ours only. Table "S*, purperts to show the 
aitferentes guch month curing the contract year betveon the market 
price of coak (arrived ot by taxing the syernee of prices as stated 
ty plainiifi's witnesses) and the conivect price. Plaintiff's 
counsel then etate that further computations vere ande (nocording 
te their theory), and the results tresented te the fury, o¢ cheen 
in Teble “C*, which take inte acoouni the evidemes uc to strike, 
broken machinery and ecr shartece at the mine, ust ef the probable 
proportion of cere exch aenth to whieh pleimtiff weno entitied, 
under the contract, because of there interferemecs, In Table *¢* 
it appesre thet plaintif’, fer the month of April, 1990, wos entétied — 
te 42 cara inetoad of 75 care, for May 49, fox June 56, for July 53, 
for suguat 49, fer September 55, fer October 58, fer Nevembor 64, for 
December <1, or a tatsl of 457 cars for the mime months cating with 
December, 1929. And eoungah further state thet, 20 the average 
number of tons of oul sontoined im a coal car was shawn by the evi« 
Gence, and es the tetal muamber of cars attwolly shipped te pladne 
t4ff (132) was undisputed, he provecded te wake further computa. 
tions, as set forth in Table “D*, wherein ic chown im one column 
each month's ‘*shertage in care shipped,” and im anether eolwmm 
each month's “shortage im tons.* It appears that the reowlts 

showmm in the ome elem wre ebtuimed oy subtracting fram the 

mumber ef aars te whieh pleimuiff was enididei im amy partienler 
month (as whew im Talle *C"} the mesber of wears vedeh re 

egtually received Sy plaintiff during that memth, as shee by the 
evidense ami ac set Tartn in Table 7A". uty Tables “CO” ana *p* 
are made up vithewt regard to the mumker of ccre fer “hich plaine 
tAff gave shipping directions, ond withowt regard to what the 
evidence disclased concerning the conceliation ef erders er 
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Plaintiff's directions te withhold shiments. tm Table *"p*, 
from Aprii te December, inclusive, the number of saves agtiaiky 
shipped te pladmwif during that period tetels 121. “hile the 
shipment in Jomuary, 1921, to pleintiff ef 11 cores ia sheers in 
the table, no credit ig opourently allewed to defendant for 
these care in figuring the ‘shortage in cars” and the “shortage 
im tens” for each menth to and including Decopber, 1990. The 
tetal mamber of cars “short,* ending December, 1920, wet including 
the 141i care shipped in Jamuary, iv], ia 336. 

ied Gounse, furtner venbaprene the abays tables ha 
made further ond final computations, ss se} ferth in Table *s*, 
wherein plainiify’s damages are shows fer each menth fram Agsil 
te Rovusber, 1920, imclusive, oni for 2/4ede of the ranth ef 
December (December 20ta). Each of there wenthly dormages 4n uhown 
by the table te have beon obteined by ev ltNipicing cach mowth’s 
“shortage in tonsa," as dicclesed by table “0%, by the oxveene of 
market price of consi per ten over the contrect rrice, accarding t 
the testimony of plaintiff's witmeses< 225 as thawe in Teble *3*, 
The total demages te pleintit’ te Becomes Mp 3920 is shoo by 
Table *c* te be $29,670.68. ‘And c@aneel Purthor atats Saat inese 
are the tetel damages te which. a7 he srgucid © Nae Jury, piain- 
tiff is entitled to, “after allewing te dsfersamt th: bene SZ ef 
all interferenges which the evidenee might tmciests.* From the 
amount ef the jury's verdict fer plaintiff in tke ae of 68,006, 
retarnmec ¢n February 7, B94, &¢ Ze epearert thet the ergerent of 
Plaintdff's seunaek relative to dapegee wee fauverchly recchyed by 
the jury. diudguent an the veriict vos uct exteret antiii dctober 
27 1923, sad pieintatf'a counsel beve ss2izeed a5 & oress orrer, 
ameng @tnera, tne refuusi of the svurt te inaiade ia ths juigment 
interest ou the verdict, smounting to $1,362.40, from tho date of 
its rendition te the date of judgment. 
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MR, GUSTIC’ GRIGLUY BELIVEARD THe OPINION OF THK COuNTs 


among the errereassigned by defendent's counsel fer 
& reversel of the judgment wre (1) thet the verdict is aguinet 
the law and the evidenee, and (2) that the domeges awarded ore 
grossly exeesaive. Their main point io thet under the contract 
plaintiff wos obligated, ac a comdition precedent te any oct of 
performance by defendant, to cive orders te defendant te bil) 
out the coal, and that plaintiff's feilure te give such orders 
constituted a breach of the contract upon ite part. 

The contract provided thet defendent selle and plaine 
tiff bays, et certain stipulated prices, 75 cars per calemder 
month from April, 1920 to March, 1923, beth included, af ium, 
egg ond mit coal from the “hite Ach mine, unleus restricted 
preduction at the mine reduced the muber of cova. The selhier 
(defendant) had the right or option ef substituting coal from 
certain other mines, inciuding the foradicve mine at Bucucin, 
and it was expresely previded that the seller zhould net be 
Sbliged te deliver coal from ony mine other then the “hite Ash 
mine. The coutrnet further provided that “the prive de f.e.be 
mine, which is the point of delivery,” and that the *ceal is t 
be billed out as ordered by the buyer (pleintiff) eo fer as 
Yedlread rules will permit.” Plaintiff claime demages fer deo 
fendent's alieged fedlure to deliver some of the coal. The 
evidence dizcleses in mibstenee thet frem pril ?, 1920, te 
Jomeary 26, 1921, plaintiff fren time te time eave orders and 
shipping dircetions far only 326 cars (treating the order of 
sugast 3rd for "75 ox more cara” as an order for 75 cars, and 
’ @ounting the two disputed orders, aggregating 76 cars, os having 
been given); that during each of the months from April ta Jomory, 
inclusive, plaintiff received end pada for 132 care; thet At 444 
mot follow « practice of ordering 75 care per month; thet during 
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the gerlier months of the contract year, when the market prices 
were higher than the contrect prices, 1% accepted all shipments, 
frequently complained of inowfficient deliveries and made domands 
for mere; that on December 6th, efter the market price of coal 

had greatly declined ond was contimming to decline, it objected 

te recehiving ony more mine-run conl, but consented to recoive, 

amd did order and receive, certain cars of prepared coal from the 
Paradise mine; thet ef about 41 cars of prepared cea) covered by 
prior orders for shipment te customers, and which kad not been 
shipped before December Loth,/ thereafter gave shipping directions 
for only three cars (which defendant ahipped), ordered Al eors 
held fer further directions (which vere not given) cancelled prior 
erders for 12 cers, and gave ne inctructions for the remaining enes; 
amd that om December Sth it gave instcuctions in writing te co- 
fendent te “@iscontime eny further shipments of Paradise ar Shite 
Ash prepared coal to eur order, Chicago,* and to wedt fer leter 
shipping directions, which were net therecfter civen. It there. 
fere appears thet et this time (Becember th) defendant 4id not 
have on file omy orders with definite shipping instructions, which 
hed pot heen filled @r cancelled, The evidenee further dincleses 
thet thereafter in BDeccmber and in Jonusry plaintiff gave new orders 
for LO cave, all ef which ¢efeniont shipped except one car, the 
erder far which wae disputed; that fram and after Jemiary 20th, 
more them two months before the end ef the contract year, plaintiff 
did net order eny cers; und thet during Jemery, February ond 
Mareh, defendant wos resdy, eble and willing to make shipments 
under the contract from the Shite Ash mine. hatever breaches of 
the contract d«fendont say have committed prior te December, in 
fedling to fill certain orders, plaintiff, beasuse of these 
breaches, did mot clect to rescind or cencel the sentrect, bet 
elected to keep it alive fer the benefit ef both parties by there- 
efter giving further erders fer coel in December ond Jamery, 
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whieh defendunt filled, (Luke “hore eto. liye Ue. ve Richards, 
262 TL. 59, 86; Kuadigh v» Young, 208 Tli, 170, 185; Ghienge 
Washed Conk Co. v. itackt, 278 Ill. 623, 627.) And, this 
being so, plaintiff, im an action on the contract for damages 
becouse of defendant's alleged failure to deliver coal scoording 
to the contract prier to December, 1995, wou required, befere it 
eould recever auch dwager, to mlicge wad prove peorformemce of 
the contract on ite part, or a legal exease for son-performente, 
(inke Shore, ete. Nye Go. v. Richards, supra; “hisagm Yeshed Sook 
Se. Ve Wnitectt, eupry.) The evidenee further direlowss that 
where cea] wee intended far shipment from the mine te a customedt 
of plaintiff at a distant point it waa necessary fer defendant te 
be fully infemacd soa te the destinetian, ete., #6 that the conk 
could be properly bilied wnd shipped; that the “hite Ash mine 
Josded ite coal directly frem the mine inte cars supplicd by too 
redlreeds, and was required by the railresdste furnish billdug 
(i. @. consignee, destinetion and route) on the seme dey the care 
were leaded ond taken from the mine; that if ouch billing was not 
then given the cars were held by the reilrend sc “anbilied® and 
charged ageinet the mine ae cars furnished each day until the 
bilidme wes given; thet the effect of mot biliime the care on the 
day they were loaded would be to reduee the o¢tualh mumber of cars 
furnished the mine cach day and thereby centriet ite production 
wntdi the unbilied, though lesded, cars were bdhied; and thet abl 
orders which plaintiff gave to ¢efendent under the contract were 
accompanied with definite shipping directions. 

Under the provisions ef the contract, end particularly 
the clause that the "coal ic te be billed out as ordered by the 
Wwuyer se far as railresd rules will permit,” and considering the 
Situation of the purties and their respective businesses, and the 
@videnee in the present record, ve are of the ovinden thet the 
firet step towards performance of the contract in mection was ree 
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quired to be taken by plaintiff, namely, by giving erders and 
shipping inetructions fer the billing out and shigment of the 

coni, and that demeges under the contract for failure to deliver 
any of the coal could not be recovered by plaintaff unless 4+ 
slieged and proved that it geve uncencelied erders and shipping 
instructions therefer, and that it fully performed the contract 

on its part or facts showing a legal exeuse for the nenepere 
formance, which allegations ond preef it did not eufficiently 
make. In the cave of Us So Smelting Co. v. smeriaan Galvani sine 
Seen 236 Pod. Rep. 596, it appears that the merchandice purchased 
was to be delivered *f,0.b, care East St. Louis" or “feG.b. care 
Bast St. Lowie basis." In the present cane, im addition te the 
provision in the contract that the coal "ie to be billed out as 
ordered by the bayer,” there is the further prevision thet *the 
price is f.0.b. mine, which 4a the peint of delivery." In the 
opinion in the case just referred te (p. 590) three supposi ti tious 
cases are given, a0 fellows; "(1) A broker, or other middleman, 
whe buys te sell again, tuys fer delivery te on unknewn consignee 
ot am unknown place. Toe get = prite basis, Sast +. Lowie is named 
ae the place of delivery. It is mot in the contemplation of either 
party thet the goods shall be there shipped er reeedved, ut they 
are te go to any place nemod by the venéee, (2) A vendor has a 
mamfactery in Zast St. Louis from which he ships. A rate is made 
for delivery f.o.h. Gara Sast St. houds, with the expectation of 
being shipped elsewhere. (3) A vendec tuys goods fer delivery te 
himeelf at East 34. Lowis, to be there used, The goods are te be 
shipped in corse to Bast 3%. Louis, where the consignee is to ree 
ceive them.” «nd the court cencluded: ‘The comuon cense as well 
n@ legal meaning ef these respective contracts is that in the first 
amd second cases the yendee Je bound 





im the third case the vender hes them." We think that the contract 
in the present ence comes within the first ef said suppesititious 
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Gases. And we think that 4t is the law, generally, that, where 
shipping instructions are required te be given, or where the 
mayer ie required te do samy act, eush av furnishing cord, 
epecificetions, ete., 9@ that the eoller may perform, and ke being 
Yeady and willing te perform, the fnilure of the buyer tw give 
shipping directions, or to perform much acts, aot only releases the 
selier frem ite obligation to perfarm, bat conetitates « Breach of 
the contract on the port of the bayer, for which the ooller can 
maintain an setion for dumages, (Briggs v. Pacific Trading Coe, 
223 Pac. Rep. 949; Krause ve Union Motch Co., 170 Me vs Rope 848, 
849, quoting frem Villiston om Salea, jection 469, ppe Fh4e5; 
Sarjsty ¥. Stafford, 22 121, App. 430, 433; 
Ve jehmeider, 165 Iii. 393, 307; Hirach v. georgian Irom & Soak 
169 Ved. Rep. 576, S86; Mysghen ve Emptt, 156 B. C. 105, 109.) 
And we geomet agree with the contention of plaintiff's counsel that 
the effeet of plaintiff's letter ef august ord, snd accomponying 





erder for 75 "or more” cays, was to give to defendant inetructions 
to ship mot less than 75 cave per month theresfter during the ree 
mainder of the centract year, end thet further shippimg ine tructions 
in September ond thercafter were unnceessary. This construction of 
the letter and order appears te us te be « strained one, omd it ie 
ageinest the sections of plaintiff thereafter teken im civine other 
shipping instruc‘ions, ond in directing defendant, on December 20th, 
te discontinue further shigments ef prepare? coud te Chicage. Ber 
Can we agree with counsel's further cantention that the contract 
was “severable* as te each month, ami that omy poesible lack of 
shipping inctructions could not constitute « defekt on pleine 
tiff*s pert vhich would bor a recevery as to defendant's earkier 
defoults. The trial court refused to instruct the jury, as ree 
quested by plaintiff, thet &t was a severable contract. In Eeeler 
Ve Glifford, 165 Tl. 544, 547, it is said “The westion, whether 

& contract is entire er severable, comnot be determined by any 
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precise rule, but must depend upon the intention of the parties, 
which in each case ie aseertained from the langunge employed, 
and the subject matter of the contract.” (seo, alew, Korrig v. 
Widwaxe 150 T11. GAY, 648.) Ome of plaintiff's witnesses 
testified that im the coal business there iv whet is know ae 
the coal year, extending from April let te Kareh Slat of the 
succeeding culendar year; thst the contract in qersticn wan net 
the first one entered inte between the portien; that they hed 
head @ contract for the preceding conl year; ond that negotiations 
regarding the present contract comeenced prior te the termination 
of the former ome smd continue’ until April 21, 19%, ihe date thre 
present contract wae executed. It thun appears thet the parties 
contemplated and did enter inte yearly contracts, although im the 
present one deliveries ond poymenty vere divided inte monthiy 
periods. “hile the present contract docs not specificedly s«y 
that pleintitf purchases GOO cars of coal, the purchase of 75 

ears per colendar month® from April te Moreh, both included, amounta 
te w purchase of 906 cuts, to be delivered in monthly installments. 
Thet plaintiff, at ihe commencement of the present section, cone 
sidered it hed made » purchase of 900 cars (subject to restricted 
production «t the wine), is evidenced by the allegations of the first 
eoant of ite declaration whertin it ia stated thet 1% bargsdmed with 
defendant to buy "900 care of bituminous ceal,” «te. The prices 
mentioned in the contract (increaming 16 cents per month fer several 
months) and the cleanses relating te strikes, car shortage and 
restricted production ali tend to show that the parties inteni-4 

to make an entire and single sentract for the opal year. Furthere 
mare, neither eof the porties in the performance of the contract 
treated it as a severable contract. Orders were not given or dee 
liveries mode acvarding to months. 

Amd we think thet the damages of $38,000, az ansessed by 

the jury, are so excessive ac te require a reversal of the judgment. 
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Plaimtiff('s action 40 for foilurc to deliver. We cleim io made 
for delay in deliveries. The evidense diceloses that, os ts 
most of the oars ordered by plaintiff, they were vither shipped 
ond accepted, er the orders exnselled, er the care ordered te 
ve withheld, meng the meny inctructions given te the jury 
was one thet plaintiff? wae not entitled te recoive say Jomages 
fer defendant's failure, if any, to deliver eny coalk ender the 
contract te plaintiff f.o.%. the “kite Ash mine, “except the 
failure, if any, te deliver such coed ss * * plaimtisff gave or 
offered te give to defendont orders or diveetions te bil4 out 
from seid mine, and 44d not theresfter cence] ar recmest that 
shigment as ordered be withheld.” The jury evidentiy icnered 
this inetrustion, and wesessed the demages along the limes as 
argued by plaintiff's attorney and in cubstantial severd with 
the "Tables," ac mentioned in the feregeing *Jtatement by the 
Court*, An ¢xzosination of these tobdles, pertioularly teblee 
*“D* and "2", discloses thet they are based upen the theory thet 
plaintiff was not obliged in the firet inetamce to furnish ehipoine 
imetruetions. and we think, therefore, that the argument ef 
Plaintiff's councel] based om the tableu, caret be aupperted by 
lew, and that the fury were misied by the argument, made in cone 
nection with the further argument concerning coles hy defendant of 
e001 from the mine at greatly ineresesd prices te porties ether 
than these with xbam defendent had yearly contreets. Vurthermere, 
the total mumber of cara “shart” (536) at the ond ef December, as 
shown in Teble "PD", is but tye cmve lese then the tetel number of 
cers ordered by plaintiff. shew by the evidence to be 256, wheree 
se the evidence shows that meny of the ordered cars were either ree 
ceived by plaintiff, or the ordere cancelied, or the cers ordered 
withheld for future instructions «hich were net given. 

In view of our holdings 4t is ummecescary fer ve te 
eonsider the ether points made by defendant's sounes] as te 
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Claimed errere of the trdal court in ite rulings on ovidenes 
submitted, or an to claimed errors in certain instructions, 
or to gomsdder the crosc-arrers oosigned by plaintiff's counsel, 
Qur contusion iv that, fer the reasons stated, the 
judgment of the Swperdior Court showld be reverned and ‘he couse 
remanded, and it is e® ordered, 
REVERSED ABD RUBARDED. 


Pitch, P. Jeq and Barnes, J., coneur. 
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Mak a | 2351.4. 609 
e APPSAL PROM COUNTY COURT, 
VBe COOK COUNTY. 
AMERICAN JVGUAANCE UNIOR, 
Appollante 


MR. SVCTICS GALVLAY DELIVERED THR GPINION OF THe couRT. 


Fiaintiff broucht wut on « certificate for §a00, 
issued to him by defendant, a beneficiery society, om July 
27, 1915. On the trial in December, 1923, the jury found the 
iseuce in his fever and assessed his damages ot $500. Jude- 
ment wae entered ageinet defendamt fer sadd eum and this appeal 
followed. 

From the certificate, set forth im plaintiff's dece 
lapation, it sppesre that, if the member, after twe yours con- 
tinuous membership "becomes permanently and tetally dissbled 
frem follewing any Scoupation er profession, or engoging in or 
directing any business whatever, by reason ef any disease or 
accident, whieh dicnbility is not the result of » hazardous or 
prescribed oceupation, sid is net the result of his own irenored 
er intemperate, vicious or illegal conduet,* the sockety agrees 
to pay the member $500, within 60 daya after oporeveal of «rittien 
proofs, cte. It is further previded thet “the conditions ef said 
payment are mere fully set forth in sestions 10 and 11 of Article 
Loef the Conctittion reprinted on the back hereof,” dGnid 
sections are set ferth, Section 10 stetes that the “lose of BOTH 
HANDS, the lees of BOTH FE°T, and the lese of BOTH “YKS" are 
“hereby declared to be pormonent and totel disabilities." ection 
1. states the method te be followed by « member, heving become 
pemmanently and tetaliy disabled, ete., in order that he may 
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receive the benefit. Pilsintiff's dealaration avers that, on 

er about Januory 26, 1971, while in good etending and after 

two years continuous membership, he “became permanently and 
tetally disabled from following ony occupetion er profzasion, 
or engaging im or dirvocting ony business whatever, by reaven 

of an accident,” resulting in the lows of plaintiff's Left leg; 
that he netified hie ehapter of the atcident, et¢.; thet. be had 
kept ont performed all the laws aml reeuletions ef his chapter 
and of the seciety, ete.j that about sprdk 24, 1922, the defende 
ant sent a lettex, signed by one of its cevretaries, writing in 
part thet "the leas of one Limb dows net constitute tetal and 
permanent diwvability," ond that the seciety “eowld not legaliy 
make sty settlement on the beavis of tetai and permanent dise 
ability fer thet lose;” snd that defendent still refuses to pay 
t pleintiff any cum, ete. Defendant filed « plea of the general 
isome, and two special pleas. 

On the triad plaintiff intreduced in evidence the 
eertificate sued upon, Ry it defendent eertified thet &¢ had 
Feceived plaintiff inte ite membership and had imomred hie Life 
im the cum of (2600, payable to hie mother upon hide death; that 
it hed agreed to pay him $5900 if, ofter too yeore contimeue 
membership, he should beceme permanently ond tetedly diz«bled 
from following eny occupation or profession by reason of any 
disease or sevident, etc., ond that it had further agreed, after 
he had reached the age of 70 yeors er more, in cave of temporery 
or permanent physics, disability either o2 the result of diseane, 
accident er eld age, to pay im 6500, under certain nemed con- 
ditions. 

Plaintiff wee « witness in hie own behalf and his 
testimony was in substance as feliews: That, when about 19 
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yeors of sge, he joined the Logonapert, Indiana, chapter of 
the is ae society in July, 1915, smd received said certificate; 
that hefresided in Logensport all hie life; that on Janmuery 26, 
1921, whem he received his injuries, he woe a member of the 
aoelety in good standing, end had been continously ‘or more then 
twe yeors prior therete; that hie trade wos that of « beller-maker; 
thet whdle attempting te board a moving train at HeComb, Mississippi, 
his left leg one so seriously injured as te necessitate ite ame 
putetion sbout four inches below the knee; that in shout ten daye 
he wan taken te his heme in Leganspert, and fer a considerable 
Peried was not able te de any work; that he precured om srtificial 
leg, wut found that at first be could net stand em the leg for any 
great length of time and, hence, was unable te do the heavy work 
he head been aceustemed to de; that in Nevember, 1081, he started 
to do work as an smutewebile repair man im a geroge, “grinding 
valves and helping te take up becrings,"* and continued deime: thie 
work for eight or more montha, working shout five days each week; 
thet about eptember, 1920, he obtedmed empleyment in his "914 
line of work" at the sheps of « redlroad company ot Legenepert, 
wut found thet he could nat do it, we he therecfter did *rive ting* 
and ather work usuelly done by a boileremaker's helper for nine 
monthe @r mere; om! that he quit hie amployment with the roiiread 
company in October, 1925, simee which time he hes not beon empley~ 
ede 

among the errers essigned by defendant's counsel fer n 
reversal of the judgment are (1) thet the verdict is agsdnet the 
law and the evidenes, and (2) thet the trial court erred im overe 
ruling defendant's motion for a mew trial. ‘* are of the epintion 
that theze errors are well aseigned. 

It appears that defendant was net on acoident ineurence 
compaty ineuring persons against sccidentea received while engaged 
im their respective vocations, tut was a beneficiary seveciotion 
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ineuring the Lives ef its members ond elee insuring them sgediuet 
permanent and tetal disability from following ony business by 
reason of divease or aeeident, and alse inouring them, efter they 
reached 70 yearn of oge, against temporary or permanent ddeability 
as the result of disense, accident oy old age. Plaintiff's ine 
surance was not etrictiy what may be termed »yocational insure 

¢ B22 Pre Site TD, 
600; Holcomb v. Grand jodge adn, 272 
Ky. 843, 846.) Plaintiff wae insured, by the particuler sleuse 
of the eertifiecte in qestion, agsinet becoming “permanently end 
tetally disabled from following pny occupstion or prefession or 
engaging in or dirceting any business uhetever, by rencon of ony 
@isesse or accident.” This lengunge is clear snd unam>icucus, 
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oma it is the duty of the courts ta construe incuranece contrects 

aceerding ta their plain terme end te enforke them es made. 

254 Ill. GO, 84; Keliv v. Brothers 
raimmen, 208 YR. S05, S14.) It we stipulated 

in the sertificate thet the less of both hands, or both fact, 

or beth eyes ahould be considered ae « permanent ond teteal dis- 

ability. This did not mean thot a recevery under the cortifiente 

sould met be hed Af the proof showed « cease of permanent ond tetal 

disability, other than by either of such lesves., (Sujtolmen's 

Union v- Golehguse, 227 Ili, S61, 56%.) But, whether the lose 

of plsintiff's left leg belew the Imee rendered him permenentiy 

amd tetelly disahhed from following any occupation er engaging 

in or directing any twsinens depended wpon the frets shown, 

md plaintiff's ow testimeny clearly disclosed th=t he wes not 

so permanently and totally disabled, os o rewmult ef the acedcent. 

(See, Albexr$ v. Order 34 Fad. Repe 2, 722; 

ivon ¥- He he, 46 lowe G51, 634; BB, & O, 


Employees! mahal Agen. Ve Pont te supra; Snveland v. Pidelity 
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& Gamalty Go.g H He We Hope B57, 239.) 
Yor the reavons indicated the judgnent of the County 
Court de roversed ond the cause remanded, 
REVERSED ANP REMANNED. 


- 


Fitch, P. J., and Bernes, J,, concur. 
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y 3 eS A elke Ly YU as 
Je GOOIMAN, | 
Appellee, APPRAL FROM 
iPYAION COURT, 
VBe 
COUK COUNTY. 
WILLIAM . } 
Appellant. ) 


WR, JUSTICS CRIOLNY OFLIVERED THE OPINIGN OF THE COURT, 


On July ®, 1921, plaintiff comeenesd an action in 
Berumpait in the cuperior Court of Cook County against defend- 
ant to recover one-half of the cum of 62,400, received by the 
latter as commissions for the consummation of 5 sale te ‘emmel 
Zak about duly 1, 1921, of certain improved real estate, owmed 
by one Shrmann ond situated on the southeast corner of *ellingten 
street and Broadway, in the city of Chicago. The jury returned 
a Verdict for plaintiff in November, 1923, fer $1550, being the 
$1206 claimed and interest thereon of $150. dJudgwent was entered 
upen the verdict against defendent and he appealed, 

Plaintiff's decloretion consisted of « special count 
and the common sounte. In the special count plaintiff alieged 
in substanee thet beth he and dcfendont were Licensed real estate 
brokers in Chicare; that ebout Jemery, 1971, defendent was 
suthorized by “Shrmann to negotiate « sale of the premises, and 
theresfter defendant expresaly ogreed with plaintiff that, if 
he (plaintiff) precured a purchaser upon terms acceptable te 
thrmamn and a sale woe consummated, he would pay plaintiff ene- 
half of the commissions reesived; that thereafter, about July 1, 
1921, plaintiff procured a purchaser whe offered to pay $60,000 
fer the premises and the sale was consummated; and that defendant 
received $2,400 as commissions, one-half of which sum he hee re- 
fused to pay plaintiff. Defendant, stating thet he was doing 
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Wusiness as Willism Mulholend & Company, filed a ples of the 
general issue. 

On the trial plaintiff wes a witness in his own behalf 
and he celled as witnesses Albert Grooby, Louis Hechtman, Mulhelend, 
and Gemmell Zak, the purehaser. Defendant also tevtified in his ow 
behalf ond he called as witnesses “rnest He. Gerley and snnie Cohen. 
Certain writings end telegrams were also put im evidence. It was 
mot disputed that defendant received $2,400 os commissions ond 
that onewhalf of this amount wae credited to Gerley on defendant's 
books, or those of Yilliam Mulholand & Ce., for his claimed #ere 
Vices in consummating the scale, Oefendamt testified that fer many 
years he had been engaged im Chiersgo s6 @ real extate broker, doing 
business under the name of “illiem tutnen And £003 that about 
Jemary, 1921, “armann had listed with him the premises fer sale at 
the price of 990,000; and thet "I hed on exclusive agency up to the 
time they were sold ond whatever negotiations were had with other 
brokers were had through my office and I engaged the services ef 
different brokers to help effect o sele.* Yefendant admitted that 
early in Nare¢h, 1921, he told plaintiff thet if he could find a 
purchaser on terms ecceptable te “hrmemn he (defendant) would divide 
commissions with him. Uefendant further testified that after July, 
1919, Gerley was a salesman in defendant's effice, was not an ine 
dependent licensed broker, that whatever reel eatate business Gerley 
aid was done in defendant's name ond for his scceunt end under his 
hicense, and that Gerley wes merely ties employee “en a percentage 
basis". Gerley testified to the same effect. But defendant's wite 
néun, bunds Cehen, bookkeeper for ‘iliiam Hulheoland & Ge., after 
stating that she had there been employed since sbout 1918, testie 
fied on cross-examination that the members of the firm were 
‘Mr. Mulboland, Nr. Gerley (since 1919) arid Clyde H. Bailey (nines 
May, 1923). 
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The main question of fact te be determined by the 
jury was, whether the negotiations which plaintiff had with 
Zak, and the efforts which he expended te get dak to finally 
make the purchase, were of such material ascistance ac entitled 
him to one-half of the commiscions, - in cther words, whether 
he was the procuring couse of the sale, It apnears in cube 
stance from plaintiff's testimony, corroborated in seme eseential 
particulars by other witnesses, that he firet procured from Morris 
& Gardon an offer of $80,000 for the promises, which wns submitted 
to Xhrmann through defendont, but thet the price was not then 
satiafactery to “hrmann and nothing came ef these negotiations; 
that he then commence: negotiations with dak and wes informed by 
the latter that some time previously he (Zak) had received a letter 
from defendant regerding the premises, quoting @90,000 as the price 
and meking certein suggestions a5 t© how « purchase at that price 
might be financed, tut that, ae the proposition did not Look geod 
te him, he (Zak) had dropped the matter; that plaintiff after 
several interviews reeawakened ink's interest ae a possible pure 
ghaser; that thereupon in March, 1921, plaintiff saw defendant and 
told him the cubstenee of his negotiations with Sak, suggee ting 
thet defendant might ‘eonsider tak as hie client because of defende 
ant's previous letter to Zak, and oesked defendant if he might con- 
time negoticetions with Zak ae a broker, ond thet thereupen defend- 
amt eaids “You are a geod salesman; you wight de better with him 
that I coulds you show him the preperty; if you succeed in selling 
the property I will divide commissions with you;* that « dey or twe 
later plaintiff showed tsk the prewises, took him through the budlde 
ing and procured an offer from him ef 680,000 for the property, of 
which offer pleintiff advised defendant; that this offer was 
communicated te “hrmann by telegram tut he then refused it; that 
plaintiff contimecd his negotiations with dak, endeavoring te 
get him to raise his offer; that the property was finally seid 
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te Zak fer $60,000, with “hemann's consent, during a peried 
when plointaff wee out of the city, the negotiotions with 
Zak being conducted during that period by Gerley; that befere 
plaintiff Acft the city he saw defendent ond told bim of the 
situation so te the negoti«tions and of hie being obliged te @ 
awey; thet thereupon defendant said: “feke ferley over ta dak 
and imtroduce him; and, in your abewnce, if there is any 
ehan¢ée of making the d¢al and it is made, you will get your 
Coumicsions;" that thereupon plaintiff intreduced Gerley to dak 
and teld dak that Gerley would contime the negotiations during 
Plaintiff's absence; that tak said he would not pay mere than 
$30,000, no matter whe did the negotiating; that after his ree 
turn to Chicage he learned thit the sele had been made fer 180,600, 
thet he celled wyen defendant ond demanded eneehalf of the 
comminzeione; and thet defendent refused ta pay him anything, saye 
ing “You have mething te do with the deal; we made the deal with 
tek; I hod Zak before vou." That plaintiff was activo, ae well ae 
cutious, im hie negetistione with tak 4s carreberated by Zak's 
testimony to the effect that plaintiff “pestered the life out of 
me,* end thet he (Zek) hed never met Gerley until piaintiff intre- 
duced him fuct prier to plaintiff going out of town. Gerley 
testified that he had met dak before,and defendant denicd having 
the two conversations with plaintiff, abewe mentioned, wherein, 
aceording ta plaintiff's teatimeny, he (defendant) teld plaine 
tiff ta show Zak the property, ¢te., and wherein, on the eve of 
plaintiff's leaving town, he told him in effect thet if the 
Negotiations were censummated by Gerley, during pleintiff's 
abeonce, he would nevertheless be paid his commissions. 

It is contended thot the verdict is ageinst the weight 
of the evidence on the question whether plaintiff's efforts 
were the procuring couse of the ssle. Under ali the facts and 
GCireunetances in evidence, we think that the jury was fully 
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werranted in finding that they were. (iigdon v. More, 226 I21. 
382, 387; Hefner v. Herrom, 165 I11, 248%, 246.) ‘And there 
wee sufficient evidence to warrant the jury in finding that 
there was no ebendonment by piaintiff of his efferte te bring 
about a sele. He precured Zak as a purchaser, whe was willing 
to pevy $60,000, and no more, thie prive wav at first net 
acceptable to the owner, tut, during plaintiff's enforced absence 
frem Chiesge and while further negetiotions were being conducted 
be Gerley under the arrangement ond understanding aa shown, the 
owner finally agreed te sell ot thie price ami the deal wae con- 
summated. and, in our opinien, there is ue merit im the furiher 
contention of defendunt's counsel toot beeoune during plaintiff's 
negotiations with dak it was contemplated that the purchase, if 
made, would be made by Jak and his brother jointly, shoreas 4ak 
slene finally purchased the property. 

iad, after consideration of the court's given instructiens 
offered by plaintiff, as weli as certain refused instructions 
offered by defendant, we are unable to say that the court cammitted 
any prejudicial errar in hie rulings on instructions and in his 
charge to the jury, save in one particular. Hy the Sth instruction, 
offered by plaintifi, the jury were instructed in effect that 
if they believed from the evidenee that plaintasf wae entitled 
to $1200 (eneshalf of the caumissions received by defendant on 
s ¢ertein nomed date), and further believed that defendert's 
feiinrve to psy to pleintisf waid sum “on or since said date, 
seounted to am unreasomable and vexatious delay ef payment, * 
then in addition to sefd $1200 plaintiff is entitled to interes 
thereon st the rute ef 5% per annum from said date to the 
present date “and would be entitled te recover, all told, $1550." 
We think that the court erved in se charging the jury, ond in 
entering a judgment against defendant whieh included interest of 
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$250 on plaintiff's claim of 81200. Payment of the commissions 
of $2400 waa net made to defendent until about July 1, 1921, 

and, efter his refusal te pay any part of the eum to plaintiff, 
the latter, befere the end of the month, commenced the praesent 
action, There waa no «vidense showing any unreasonable and 
vexatious deley in payment before the beginning of the action. 
“Kexe failure to pay a demand * * will not necessarily constitute 
the deley in payment unresvonable and vexntious.” (Pieser ve 
Hinkote Midiine Cos, 94 T21. app. 595, 998; County of Fromhin 
ve Leyman, 145 qi. 138, 180.) And, "to appecr and defend a 
mit is « right which cannot be constiwed into ‘unreszoneble and 
vexatious delay ef payment,’ without impairing the right iteeif.* 
(skdrich v- Dum, 16 131. 405, 404; Aettorman v. Thompson, 

83 Tlle Apr. 217, 222; Rech ve Erongon, 196 T1l. App. 518, 

526.) But the error is one which can be cured by o remittitar. 
Xf, therefore, the pisintiff wili file o nemliiiwix in the sum 
ef $150 within tom days, the judgment will be sffirmed fer the 
wwe Of $1200, otherwise At will he revesxsed ond the emuse ree 


manded, Bach party will pay one-half of the costs in this court. 


SUDGMENT AFPINMED, ON AUMETTIIUR, YOR $1900, 


Fiteh, P. des end BarMes, de» SOTCU2. 
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LAURA ¥. LYNOK, 2235 1.A.609 
Appellee, 
APPEAL FROM 
Vie MVHICIPAL COovRT 
OF CHICAGO. 


HUMBERT WIAWAN, 
Appellant. 


MAR. FUUTICH GRIMLLY OVLIVIRND THE CPINION OF THR COURT. 


Plaintiff's electric outomobile wae domaged as the 
result of defendent’s Budeon automobile colliding with it in 
the intersection of Grand Boulevard and 43rd Street in the 
City ef Chicage about nine o'clock on the evening of Octeber 
24, 1922. She alleged in her statement of elaim that the 
coliision was cemsed by defendont'sa negligent operation of his 
ear, she being in the exervise of due care in driving her mtoe« 
mobile at the time; thet the reasonable value of the necensary 
repairs te her car wan $256.24; ama that che was deprived of 
Ate use fer a period of tw weeks. Che cludmod, in addition te 
said smount expended for repairs, the om of $140, being the 
rentel value ef such a car as her's for 14 daye at $20 per dey. 
Sefendent claimed thet she was guiity ef contributery negligence 
before ond at the time of the collision. The cxuse was tried 
without a jury, resulting in « finding in plaintiff's fawer for 
$520.74. Judgement fer this mount was entered against defendant. | 

Plaintiff and twe eyeewitmessen testified as te the 
details of the accident, and defendant wos the only witnesa 
called in his behalf. The entire testimony tended to show thet 
at and immediately before the time of the collision defendant 
was guilty of negligence in driving his car south in Grand 
Boulevard at am excessive rate of speed and without keeping a 
proper lookout shead. Plaintiff alee showed by her witness, 
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Heerey, that repairs were made on her car te the amount of 
$256.24, that they were made necessary by the collision; that 
it required at leost twe weeks time to make them; and that the 
amount sharged wes usual and customary. Heerey, whose business 
wae thet of building end repairing slectric entomebiles and 
whe stated that he wae fomiliar with the feir and reasonable 
rental volue of clectric cers similar to plaintiff's, sire 
teetified that the reesoneable rental value of such « ear was 
$125 per month, or for 14 deys, ome half of cakd eum, or $62.80, 
His testimony was not contradicted, The smount of the court's 
finding wae evidently mode wp by allowing pleintiff the «anount 
of eeid repairs, $250.24, ani edding thereto $72.50, for demages 
for plaintiff being deprived of the wee of her cor fer a peried 
of two weeks. Under the textimomy the finding is execssive te 
the extent of $10. 

fhe sein contention of defendant's counsel is thet 
pleintif’ wae guilty of contributery negligence. ‘he te«tified 
im substance that she wee an experienced driver of eutomebiles; 
that on the evening im queetion, when it had been reining and 
it was misty end the streets vere slippery, she vas driving weet 
on the merth side of 4rd street with a friend in her ear es o 
guest; thet upon reaching Grend Bouleverd she came te a full 
stop, ond waited until six er seven cere, coine north, had passed; 
thet she then locked Beth south and morth ond, seeing ne care 
(except defendant's) approcching the intersection on Grand 
Soulevard from either dircction, she started to creas the 
boulevard at 2 moderate rate of speed; that at the time she 
inoked she saw the front lights ef defendant's ear "shout oa 
block away, just a Little seuth ef 42nd etreet;"” that in cressing 
the boulevard she kept her ayes to the front and did net there- 
efter sse defendont’s ear until just before the collision, when 





vA 
5 
* 
a 
id 4 








aa oneal ihe af exwwenmet: gham omen wees + ane en 
ats i nis Pa some 98 \ vsallnauueliaatiansioe x Iasnesssie: 


er oe ont _ oer ost . or nee + ts 
ar orbeeeee ah patent wa enn alt ee | 


yr oe “wei + cal havin 5 be 9 ” eta Ms " . 
se a OF omc ate beavetwed, ba : ff 
is aces adi gator ees, meee. ‘oad Zhtee bard tem, nl 
aoe om pinkewe shan aitnon koe airmen aod peitped clerth vain 
(fits ae medoserTt oH mtorr (eNimukepteb severe) 
gid omen OF bobiatn oe gmMtteoMRh pelt ae sme Awe 
the wks eels te dual cheege Re ete oPorsiem de peevelee 
# batode” ten ya taabastag © wiila hs dnoct ant? mae ate mt ve | 
gutawor mh tad ee Ss Ofte & font, dg 0B 
| Hdd 0m DED fina See oat at oie vos Fam ay bravedon edt 
oi een md andi snd nana chit 208, Seanad 

















ose 


At was then too Inte to stop her cars thet just before the 
collision defendont’s car wes moving south om the west side of 
Grand Boulevard at a very exeassive rate of speed, and, without 
slackening ite epeed, struck the front part of plaintiff's ear, 
“smashed the batteries, mnehdnery end so forth,” and turmed it 
towards the south, The guest in plaintiff's oar testified by 
deposition, as follews: "Ye wan cominc ot a high rate of speed, 
i ehould say not lese than % or 35 miles por hour. ® * He hit 
us in the bub of the right fere wheel. Hise cnr wes a large one, 
@ither 5 or 7 passenger, ani when the concussion teek place, he 
swung our eax cround to the left facing south, and shoved it 
almost te the south line of 43rd street. Owing te the wetness 
ef the paving it did net turn over, which otherwise might have 
been the exnse.” Uefendamt's counsel argue that defendant's car 
Was approsching the intersection from plaintifft« right and 
defendent had the richt of way, under the provisions ef section 
33 of the Moter Vehicle Act, and plaintiff was guiity of negligence 
in mot yiclding te <cfendant such richt ef way and in not stepping 
her Gar in time te allew defendomt's ear to pase in front. As 
plaintiff's car entered the intersection first and ot a time 
when defendant's ear was nearly s bleck away from the intere 
section, we think that the former had the right of wy (Saleen 
vo Elgon. 227 TLR. App. 286,) amd that plaintiff hed the right 
to ascume that dcfendent's car, moving at a lewful rate of speed, 
would not reach the interscotion until plaintiff's esr had crossed 
the seme in safety. As it seems te us, plaintiff's acts were 
proper and she did not negligently contrimite to the collision, 
whieh waa solely ecoasioned by defendant's negligence inmot 
seeing plaintiff's ear and in continuing on scress the intere 
section at an excessive rete of speed. 

ana we think thet plaintiff, in eddition te the omeunt 
ef the repair bili, was entitled te recever « ressonable sum for 


te inte tom aie a sees amtraa 9 sen to Aftnesmton a 
. a age sine ee | te otivs wrbnnonrs salad te tree " nn 


_e te 4th wali ee wo a na ee 22 ae 
at eR 8 3 Oro wn er , | 


i wha 7 ts ‘ave stoke agators ' P - ce re a aaa dai gids ey 
ts 8) ings * goin free 9 Suna fase 0 = em ) 


dani itn n tenabawas e eames aise 
mtu ey ROR RW sapertenies, af fing ™ strana 





aoe o Reveoet a pee How > hited jpnei es a. 


oho 


the lesen of the use of har suteomebdle vadle she wee mercer arily 
deprived of ite use during the two weeks perfed when the pocessary 
repaira wore being mace on St. (Seevin v. Phernep, 42 TLL. Appe 
879; Mebomel) v. Loke “rie & Western Nye Mo, 208 Tide Arp. 44% 
460,) Such reoseneble mm wee euffielently sheen te be 462.50. 

Counsel complein thet defendont vse prejudciesd be cnuse, 
in » question caked ef defendant en cress exeminetion, the 
sugcestion was meade that defeniont cerried liability incureree 
On hie outomebile, % ¢o not think there is ety merit in the “ 
peint, eepretally of the eomee wee trgod befere the court without 
e jory. 

As etove eteted we thiuk fe: t exder the preef mede the 
finding evé fudgeemt ere evecersive to the extent ef T20, et this 
errer oem bo ured by © remittiter., If, therefere, plrintiff 
within tee deye chal file « remittiter ef So, th: sedewert vill 
be affirmec for €$%,74, othervise it villi be rewerved emt the 
emee remanded, If seb renitidtyr ie filed, the corte ix thir 
@ourt vi3i be tered segeinet the eprelient, Hiewsr, 

SPRTSUEY OY RaW TTTETIs vex os20, 74, 


Piteh, 2. J., and Barnew, J., concur. 
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CLARRHCE ROY PELBLES 


appellee 
| APPEAL WROM 
Va. MUNICIPAL COURT 
OF CHICAGO. 


STATIONSAS RMORAVING COMP AMY g 
a corporations 
Appellant. 


— 


MR, JUOTIGR GALOLSY DELIVERED THE OPLWION OF THE COURT. 


Thies de on eppend from a judgment ageinet defendant 
for $1876.12, rendered efter verdict ty the Wunicigeal Court 
of Chieege on Pocember 27, 1923, in on action upon » written 
sontract for commiseions claimed to have acerued thereon, 
Defendant claimed that at the dete of the termination ef the 
contract there was only due plaintif? for cowsievions the oum 
eof $11.23. The contract, dated September 15, 1925, de os follows: 


"This confirme verbel agreceent between ©. R. Peebles 
and the itationers ®ngre Compeny, aa fe 

Gn ali agencies eutad’ shed by wai Ge he Peokios 
fer the Stationers “ngreving © Re Peebles is 
GeMGNAMGA 4 Galinee tite clin’ be’ La 0 autatn os Fath 
peyment for hie services. “ agree to returm 720 te eadd 
ou they heve sent to us ond padd fer 9100 worth 

tusiness. Ye agree te allow €. 4. Peebles a & 
commission on all busivesa over ond above the first @100 
met which we receive from any of acid agencies during the 
term of ¢. 8. Feebles* contract with us. On aecounte 
te ” now have on our books no cemediestern de te be 
allewed. 

Purther 4¢ de understood thet we reserve the right 
to neme the towne be shell vicit in eur interest, and what 
towns are not to be vieited. 

ALL contracts whieh ©. i. Peebles makea with 

agencies are to be drawn eee te on the printed ag fo ee 
Temes with which o him, and are to be « a by 
Ue Xe Feebles for the “tetionere "ngreving Company, and 
aeceptance is te be vigned by the Agente A duplicate 
of the contrast is to be left with the Agent. 

it de further wndersteed and agreed thet en con- 
tracts net acceptable te Stationers “ngraving Company for 
the reaoone of credits, ete., thet the Stationers Ongraving 
rag ng | reserve the right to cancel these contracts, and 
Ce Ne Peebles is to return to agent the #10 collected as 
a deposit. 

it is understeed that thie agreement ia to remain in 
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feree fer a period of three years, tut it is ales 
agreed that this contract con be terminated by either 
sarty upon thirty days' netice. 


STATIOMANS BNERAVIMG COMPANY 
By Guy J. Gibson 


ACCEPTER: Ce R. PREMLIG, 
Chiesge, Iii." 


in his statement of claim, after setting forth the 
contract in hoee verbs, plaintiff olieges thet hio claim ia for 
a belonee due for commisoione at the rete of 5% on certain 
accounts secured by him for defendent wader and by virme of 
the tems of the comtract and that notice wae served by defend 
ant on November 9, 1914, te texminate the contract. In his 
affidavit of olaim accompanying seid statement he alleges that 
there ie due te him from defendunt *the sum of at least (2,000, 
the amount in exeass thereof plaintiff being unable to detere 
mine and state, owing te the fact that the infermetion dieclosing 
the same is im the sole and exclusive possession and centre) ef 
defendemt." Plaintiff demanded « jury trial, lefendant, in its 
affidavit of merits, alleged that the contract wes terminated on 
Hovenber 9, 1926, at whieh time the differemees beteeon the per 
ties, if any thon existed, were sijusted. 

On Hovenber 3, 19235, prior to the trial, on plaintiff's 
motion end over defendait's ebjection, the court ordered defendant 
to preduce fer plaimtiz?’s exomimation the peoks, reverdea, ete., 
ef defencant, showing the ameunt of busineas done by sli agencies 
established by plaintiff from the date of their «entablisiment 
(whether before or softer the date of the contract, September 25, 
1915) and until three years after the date ef the contract. 
Defendant comtended that, as the contract pravided thet it could 
be texminated by either party upon thirty days’ notice and as it 
wee admitted in the pleadings thet defendant had given notice ef 
such termination on November 9, 1916, the contract had in fact 
been terminated as of Decomber 9, 1916, and, hence, plaintiff 
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could mot recover cemaiseionea on busineus received by defendant. 
from paid agencies after sadd date and the court should limit 
the scope of the examination of the books, ctc., an te Wuisineus 
received by defendant from said agencies, from September 15, 
2925, (date of contract), to Decomber 9, 1916, only. The court 
allowed the examination of the books te the extent a» requested 
by plaintaff ond euch exevination wae made 

On the trizl, which was hed sarhky in Decomber, 1923, 
plaintiff's evidence showed that iemediately upon the ex+cution 
of the contract he commenced work thereunder end contimed te 
eolicit and secure ngencies fer defendant until about November 
9, 1916, ehen notice of the termination of the contract was 
given by defendants thet thersefter he ceased deing any further 
work under the contrest; that up te that time he had eateblishet 
@ large rumber of agencies for dofendant; and that prior te the 
date ef the signing of the contract he had been working fer several 
weeks far defendont, soliciting trade accounts end eatebliching 
agencies, under a verbal agreament. Although, «8 appears from the 
statement of claim, plaintiff's action was based aslely upen the 
written contract of September 15, 1915, he cleuimed thet the prier 
verbal sgrecnent was precisely the same as was later set forth in 
the written contract, and that it wse undereteed when the eritten 
contract was executed that it ehould cover work done by him prior 
thereto. Sefendiant, on the contrary, Gladmed thot the vorbel agree 
ment was that plaintiff should velicit accounts and extablisz 
agenodes, that his sole compensation for this werk wes the 926 
Sellected fram the egent «t the time the agency was established, 
‘gnd thot defendent first @uggested the allevance of a comission 
te plaintiff just prior te the signing ef the written contract. 
The trial court, over defendant's ebjection, allewed plaintiff 
to testify to a conversation he had, prier te the signing ef the 
written contract, with Guy J. Gibson, viee president ef defendant, 
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te the effect that Gibson tnaen stated that on accounts reewived 
from agencies extabiished by plainiif? prior te the date of the 
evitien contvact plaintifi would be allowed a 5 per cont commission 
the esac a8 if said agencies had been extablished and secounts re- 
@eived after sadd date, mad this ruling was made notwithstanding 
the perevilcicn of the comtract, vie: ‘Un accounts which we now 
heve cu our becks no cosmission da te be allowed." The court aise 
simitted, over defendant's objection, cvidenee of tusiness received 
by defendent From sgoncies established vy pleintiff prior tenthe 
signing ef the written contract, and alac evidence of accounts of 
tustemers «hich were on defendant's benke at the date ef its 

execu tien. The court aiee aliewed pisintiff, ever defendent’s 
ebjection, to testify te a conversation he hed with Gibsen, te 

the effect thut the provision comteined in the iast paragraph of 
the written contract, relative to ite texminaiden by either party 
On Rotice, ccant that dufendoant had tae priviiege ef serving notice 
on plaintiif’ Ww exiablisa ne more agencies, Wit tant plainwi? 
would be entitled te bis 9 per samt comiiscion during the fui 
period of the contract ( iarece yours) regardless of mien the cone 
tract wus teyminated. ‘Tne court alse admitted, ever duyvendeant’s 
objection, evidences of Wieinwss receive by defendant after the 
terminatdon of the contract from agencies cetablished by plaintiff 
during the time the contvact was in foree, and upon waieh vwusiness 
OG received plaintiff claimed cammisevions. ‘¢ are of the opinion 
thet in sil these particulers the vulings ef the court were erroneous 
and projudicial.,  Flisintiff's testimeny s« to seid conversations 
amounted te an attempt te vary by parel evidence the terma of « 
written contivact, whieh, ae it seus to us, is plain and wneambigueous. 
By the Tiret clease of the contract pisintiff was te retain the $20 
sollceted frum any aguncy ¢aetablished by him "ac fuli payment for 
his services,” ona he ves also te be allewed mu 5% commission on 

ali business over and above the firet $100 net received by defendant 
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from any ouch ageney “during the tema" of the comtwnct (ie Ge 
Curing Ue period ef time the contrect as actually in force.) 
Im the lact clause of the centract thet time was Fixed at 
three years, tat elther party had the privilege of waking it a 
-sharter time upon giving thirty dnys' notice, After the notice 
ef tersinetion, admittedly given by defendant on Movender 9, 
1PL4, the centroct according to ite terms wae as wmeh at an end 
on Sesomber 9, 1914, as if no notice Lad been given ond the fuli 
threo yeors hod expired. Courte should met se construc a cone 
tract, which is plain and unambiguous, a2 ta make 1% different 
from wnat ite verde expreas, « their duty being “te declare the 
méeumding of what do wvitten in the imetrumont, not of thet was 
intended to be wrdtten.” (22 Go Joy Pe L179, Sec. 1571.) “Where 
the lamgnege used iv tleay end umembiguous, extrinsic evidence 
i2 net atulesibice on tae ground ef aiding the construction, fer 
in wueh case ine omly thing which could be eccemplished would be 
to show the meusing ef the writing to be ether than wh«t ite terms 
Oxprcus, sii the invtrument cannot be varied or cantradieted under 
the guise of cxplensotion er venetruction.” (22 G. dey Be 1377, 
Sea. 2576.) In Armetrenme Puiut 
Thie AUR, 105, 26 do audds 
“She Municipal Court permitted the paint sempany ever 
the ebjection of the cam compeny, to oreve convrerretionn 
between Fopreseniatives of the respective compemies while 
negetictions Lesding up te the contract in casetion #eere in 
prcgrees. Thie wae exrvere in construing « contract it is 
preper fer 6 court te take inte comeiderstion th: mrremmding 
civ@umetunces. it sasuld _ Atwelf ae nearly os 46 can 
in the sewe eiturtion x« perties she mace the contreet, 
6 that 4% wey View the circumstances ao they viewed them 
an¢ eo it mey judge the meorine of the werds and they 
application v the things described as the parties judged 
amd spplied them, * * But this dees met give cither peorty 
the right te esteblish « different eontrect frem that ex- 
preaced in the vritten axresment. ‘(hen garties sian a 
eemorsndum expressing ail the terms eseential to a complete 
agressrnt they are te be eretected saccinst the igubtfal 
veracity ef tae interested witnesses ani the uncertain memory 
of disinterested eitmesses caneornins the terms af thair 
ngrecment, and the only way in which they ean be a0 pretected 


is by balding ench of thom cansiusively hewn’ br the terms 
of the agreement an expressed in the writing.“ 
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Defendant's counsel alee contend thst the court erred 
in giving te the jury gertein instructions and in refusing cortoin 
other instructions offered wy defendant, Inasameh an the fudgnent 
must be reversed ald the comes remanded for a new trial fer the 
reasons obeve mentioned, and as the claimed errere in the in- 
etructions are met Likely to be repeated on the new trial, « 
Siscussion of. said instructions is unnecessarye 

The judgment of the Municipal Court in reversed ami 
the cause remanded. 

REVERSSD AND AMMANDUD. 


Pitch, P. Je_ and Burnes, J., concur. 
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A768 = 29268 9351.A.610 


WALTER We PRUBLES, 


Appellee, APPLAL PROM BMVNICIPAL 
V8e COURT OF CHICAGO, 
OTATIONNRS WNGRAVING COMPANY, 
a o@rporation, initia. 


WAR. JUUTICN GALDLSY DULIVEKKD THR OPINIOCH GF THK COURT. 

This is an appeal from a judgment against defendont for 
$1,062.89, rendered ofter verdict by the Municipal Court of Chicage 
on Jomoery 3, i924, in om sotion upon « written contrast for 
Coummistions claimed te have agerued thereon. The contract, dated 
September 14, 1915, is exactly the ocme in ite terms ss the con~ 
tract between ©. BR. Peebles (weether of plaintiff) amd defendant, 
which is set forth in full im the opinion of this court, thie day 
filed, in the cong entitled "Clarence Moy Peshles ve Stationers 
Daareving Co.," case Neo. 20264. 4 thirty days metice of terminntion 
of the contract was given by defendant on jamoary 5, L017, ‘at whieh 
time plaintiff eeased te work under the contract. 

The court, over dofeniont's objection, allewed pisintiff, 
ae well of C. i. Peebles, to testify te certain similar statements 


mie to them by Guy J. Gibson, viee president of defendant, with 


reference to the mecning of certain cloenees in the contrast, and 
te iutreduce certain similar evidence, ov is shown in our epinion 
in the Clarence Roy Pechies case Ho. 20264. In other words, sule 
etazitialiy the seme errers were committed, There was alse = dispute 
as te whether plaintiff wae entitled te commissions on the seecalied 
"Baer" account. Ver the reasons indicated in our said spinden, im 
Gace Now 29264, this day filed, the judgment ef the Muuieipel Court 
ie reversed and the couse remanded for x new tricl. 

RUVEAGZD AND RYMAADED, 
Fiteh, ®. J... amd Barnes, J., concur, 
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1923 « 29280 
BVA SCHNRIDER, ETHEL DICKINSON 
ond HARY MATTRCWS , $5 1.A. 610 
Semplainante ond (ppellesm, 
APPRAL VRO 
WBe 
GIRCUIT COURT, 
HERMON KAVGSAR, BERTHA KHUGRR, hie 
wife and others. COCK COUNTY. 
Defendants. 
BUNTHA KRUGEA, 
Appellant. } 


MR. JUSTICK GRIDLEY DSLIVINAS THY OPINION OF THR COURT. 


This ie an appeal by Bertha Kruger from « dearee of 
the Circuit Court of Cook County, entered after » hearing in 
open court on December 15, 1923, wherein the court set aside a 
quit cloim deed (executed by Herman Kruger on Jomery 5, 1914, 
conveying to Bertha Eruger, his wife, four parcels of improved 
real estate in Cook County, ILiineia) end subjected sadd real 
estate to the lien ef a deficiency dearse and judgment, entered 
ageinst Herman Kruger ond others on Jamuary 15, 1919, for the 
aum of 98009.41, together with intersst accrued end te accrue 
at the legal rate. 

Complainant's ovigimal bill wae filed on May 19, 1919, 
te which Herman ond Berthe Kruger filed an eanewer. The tro 
ether defendants, Villian H. Barry «nd Iee B. Green, were dew 
foultes and subsequently the b421 was diemiseed es ta them. 
While the bil. woe pending Herman Kruger died on June 4, 1922, 
Jenving « will, which was probated and of which Bertha Kruger 
war eppeinted exeeutrix Wy the Probate Court of Cook County. By 
the terms of the will Herman Kruger devised «nd bequeathed all 
ef his estate to Bertha Kruger. On January 30, 1923, compleinents 
filed om omended end supplemental bill, making Bertha Kruger, 
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as @xecutrix, and the five sone (all of Legel age) of Herman 
Kruger, additional parties defendent, and Bertha Kruger, in« 
dividwally and as exseutrix, filed her answer thereto, Four 

of the five sens filed «a jeint ond aeverni enewer, tut Bex Kruger 
failed te appear and he wae defemlted. To all anewers come 
pleinants filed replicetions. 

Many of the material facts av alleged in complainants’ 
bille were admitte: by the anewere. Complainants ealied Bertha 
Kragey ae their witmess and she was exemined ond ereeseexeminend 
at iength. ‘They also tallied four witnesses, engaged in the real 
estate tusinesn, whe testified «so t the values of the respective 
paresin of real estate mentioned. Only one witness wes ealled by 
defendants and he gave hia opinion as to the value im 1915 of o 
sertein pieee of real eatate, formerly owned by Herman Kruger, and 
which wae void under the foreclosure degree hereine? ter mentioned. 
Certain documentary «videnece was introduced, 

in the decree appealed frem the court found inter shia 
that the ecuitiee of the couse wre with complainants; that on 
Seteber 19, 1915, Herman Reger was indebted te Vergaret Dickinson, 
mother ef the compininants, in the mum of 920,000, as evidenced by 
two of his netes, due in five and tem years respectively, and beare 
ing interest, payable halfopeaxiy, aud seoured by a certain trust 
deed; that om Jume 19, 1927, Morgaret oLekineon commenced o mit 
to foreclose the trust deed in Gadd “Lreuit Court; that while the 
suit was pending she died testate, amd, on January 30, 1916, ‘va 
Sehneider and ithel ickinsen (twe ef the complainants herein), 
as executrises of her will, were substituted ae compleinante; that 
thereafter such proceedings were had thet, en May 10, 1915, a decree 
of sale wae entered, snc, on Jume 5, 1914, the real extote was sold, 
but there remained a deficiency enounting te $8009.41; thet on 
January 16, 1929, e deficiency decree wan entered ageinet Kerman 
Keuger, “illiem H. Berry end Ire 8. Green, in which the court 
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deereed that they were personally liable te pay the deficheney 
and that execution be iomed, ote.; that on April 21, 1919, the 
sheriff returned the execution "ne part satisfied,” stating that 
veid Kruger had delivered to him « acheadyule of hin persons 
property ond thet he was unable to find other praperty on which 
te make a levy; thet in the fine) settlement in the Probate Court 
of the estate of Uargaret Dickineon the three complainanty in the 
present action become, and now are, the owners of endd deficiency 
decree and judgment ef $6009.41, and that there is new equitably 
due te them the amount thereef, together with legal interest from 
January 16, 1919; that on Jamiery 5, 1915, «nid (Kruger was the 
ower in his own nome of the four pareels of improved real estate 
now in question (severally deserdbime them); thet om said date 
parece) Ho. 1, ivcated at 393505 Pine Grove Avemme, “Chiexge, was 
of the value ef $66,600 and enambered with a mortgage for $30,006; 
that om aufd date pereol] He, 2, located at the corner af Kedaie 
Boulevard and Falmer Square, Yhicacn, wee ef the value of 80,006 
end encumbered with a mertgage fer 330,006; that on sald date 
parte] Se. 3, consisting of a temeatery bubldinge used for tadloring 
shops, war ef the value of $15,000 and was encumbered with a 
mortgage for $5,600; thet on seid date parfel No. 4, leceted at 
the corner of Linceln and Barry avermee, Chiesea, wes of the value 
of $60,006 and was unencumbered; that en said date Horman Kruger 
by quitelaim decd (thereafter recerded) conveyed 211 four ef said 
parcele of reel estate to Berths Kruger, his wife; that the soome 
was sli the veal estste and all the property thet he then owned, 
except $10,000 in personal preperty; that «t the time ef the cone 
veyanee "no valuable consideration wes given by Bertha Kruger te 
Herman Eruger fer said conveyance, but that the some was made * # 
te satisfy a dememd that she then claimed te have against him for 
money advaneed and leaned through a leng period of years, * * sada 
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claim egcregating at the date of said deed the mm of $45, f00;" 
thet before her marriage te him she had received from 5 relative 

in Xurepe (1000, which she turned over te him efter marriage and 
about the year 18089, ond which he used ot the time in openimg e 
tailoring shep in Chieage; thet from 1889 down to about Jomary 

3, 2912, (seven years before the date of seid conveyanes) she 
Claimed thet she from time to time had ndvaneed and loaned to him 
various sume of money, eeeregoting, with unpaid interest, oa 
Jamary 3, 1918, the tetal ovum of $25,500; that no note or other 
evidence of indebtedness wea given by bim to her, or demanded ty 
her, and he only paid interest en said advances as he felt inclined; 
that from 1889 down te 19125 he was engaged im said tadlering business, 
conducted in his own sume, and durimg the period he bought, seld and 
speculated im resi ectate; that the momeys se claimed te have boon 
advanerd were used by him in conducting hie tuciness ond in said 
speculations, except thet early in said peried » dwelling house, 
leceted on Rockwell street, Chiceage, was purchased by him and the 
title teken in her name, tat th«t the house wes theresfter sold 

and the preeseds used or invented by him; that on January 45, 1918, 
the four pareels of real estate, so conveyed by him to her, were 

ef the tetal value of $215,006, and thet the clear equity in them, 
leases the mortgages which were on three ef them, emounting te 
$150,000; thet ot the time of the camveyanece he was indebted te 

the eatate of Margarey Dickinson in the cum of over $20,000 and 
dDecause of the conveyance he “rendered himeclf ineslvent and unable 
to pay the amount ef sald two notes aggregating $20,001 * * and he 
a24 met retain enough money, property or estate to sutisfy or pay 
his then oxieting oreditere,” theugh he reteimed the sum of 910,000 
© consisting of 96,000 in real estate mortgage bonds, $3,000 in 
Liberty bonds and $1,000 in a bank account, »1i of whieh he expended 
within a period ef nine months following the date of the conveysnece 
for persemal and family expenses, and im travel te Californie ond 
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other places for the benefit of his heolth; that said convey~ 
ange t@ Yerths Kruger, excepting ac to her claim of $15,500, 
was “shelly voluntary,” and neo ether valuable consideration 
wae paid by her to him for the seme, that the clear emity ef 
omy one of the four parcels of real eatate wen greeter than the 
amount of her cleim, and thet the value of the emity in the four 
parcels was grestexy by $254,500 than the mount of her eladm; 
that the conveyance of the four parcels, to the value of $234, 500 
thereof, “was wholly veluntery and withont omy valuable conside 
erstion, * * and wee froutolent os to complainants, and should 
be set azide and the real estate subjected te the payment of 
somsleinente’ claim:"” that the parcel of reah estate, above mene 
tioned as pergel Be, 1, wee at tha death of Herman Kruger, snd 
ie now, occupied in part by Bertha Kruger as ber homestead and 
she hae a homertend interest therein to the extent ond value ef 
$i,000; thet the preperty, being = tix-apgartwent tuilding on two 
Lets, ie net cxpeble ef ¢ivision er partition; thet her heowertead 
interest cannot be vet off to her witheut prejudice and injury te 
the rights end interests of #12 pertiecs concerned; end that the 
property is worth more then $1,000. 

And im the fceree the court adjudged thet the mit 
Claim decd of Herman Evuger te Bertha Kruger, dutet January 4, 
1915, omé conveying the four peresle of real extate, “ie av te 
the complainants heroin * * mull and veid, end svdid deed ia herely 
cancelled ond set aside;*® that the ceficiency ¢reree agzinet Herman 
Kruger, Barry ond Green for $8,009.41, tagether with interest 
thereon accrued ema te acerwe, is # lien on 233 of the four parcels 
of real setete; thet, unless Berths Kruger within three deys 
pays te compleinante the amount of the deficiency degree, to- 
gether with #11 scarued interest and the costs of thie prosecde 
ing, the real eetatc, or co much thereef as necessary, be sold, 
tees that all of the parcele be sold “subject to the encum- 
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brances® thereon ot the time of the commencement of thie action, 
and “subject to the dower right of Berthe Kruger,* ond “sutject 
further te the lien of $15,500" in her behalf fer monays advanced 
by her to Herman Kruger in hie lifetime; that the parcel, mone 
tioned ac parcel, Mo. 1, to be sold free and clear of the home« 
stead interest and extate ef Bertha Kruger, previded thet said 
parcel produces at the sale moro then 91,000 over amd abave the 
encumbrance; that a master in chancery (noming him) make the eele 
and execute the deerec, snd give public netioe of the sale, ¢tes, 
amd that out of the presecds of the sulc of said poroe] Fel i, 
the master pay te Bertha Kruger $1,000 for ber homestead estate 
therein, retain his feen and distursements, ete. and then pay te 
the complainants the amount duc under thie deersee, und tooir conte, 
if the remainder of the procesds be sufficient, and if net oufficient 
that he apply the same on far as it mey reach anc repert the de@ 
ficiency, and if there be a murplus that he bring {+t into court te 
abide a further order, ete. 

éfter a careful consideration of admitted facets aa 
shown by the plesdings, and of the testimony introduced ot the 
hearing, particularly the testimony of Bertha Kruger, we are of 
the @pinien that the findings of thecourt in the degrees, and te 
Felief therein granted to the complainents, were fully warranted. 
Gounsel fox Bertha Kruger contend in subdetence (1) that the deeree 
is not supported by the evidenee; (2) that the dearee is broader 
than the bili; (3) that the bd21 is defective in certain pare 
ticulars; (4) that on Jameary 4, 1915, Hernan Kruger was solvent « 
his only indebtedness being that of $20,000 te the Uickiacon 
estate which indebtedness wes amply seoured by the mottgese ther 
in process of fereclesure; (5) that complainants, having called 
Bertha Kruger «as their witness, her testimony muct bh taken as 
true in the absences of countervailing testimony; and (6) thet, 
imaamich as there woe ample equity in the property mortgaged to 
ateure the $20,000 debt te the Dickinson estate (the deficioney 
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decree tO tha contrary notwithetanding), and ae Berry and Green 
weve elao liahle ta pay any deficiency in the event thers was a 
deficiency, ond ao the testimony docs wot show ony octuald Antent 
te defvend om the part of the Krugers when the quit elim deed of 
demary 5, 1910, wos executed, subsequent evente canmnet change the 
Validity ef that conveyance, We do not think thot under the fawte 
as dinvelosed im the present record end under the lew there te ong 
substantial merit in the contentions. From the uncontradiated 
tectimony of the witnesses es 6 valuen called by complainants the 
sourt feand in the deeree that, et the time of the execution of 
seid quit cleim deoi of Jomuary 4, 19136, there waa a clear ecudty 
in the four parcels of veal eatate, ever and above the mortgages 
therein, of (i50,00C, amd, the alleged claim of Derthe Xeuger 
egeinet her bavband Tar wey loaned being fer 915,505, that the 
vane of sofd eqaity over end above her suid glaim woe @454,900. 
‘Benee 4% apyeave taut, treating her claim eo a bone Fide one, on 
the court 4i¢, the consideration far the cenvevence was srotelig 
inadequate. it j6 weld euttled that, where o econveyan¢e is made 
by one, when in foiling clrousstoueen, to hie vife for s greosly 
inedemate consideration, such conveyance stands on the same foote 
ing se a voluntary conveyance, end, ac te pre-exuioting ere ci ters 
whe are hindewed ond delayed thereby, will be set aside in eqnity, 
and, if the grantee is freo from the imoutation of fraud, will be 
sustained to the extent of tie consideration enly and set seide 

ase to the balance (Patcick v. Patrick, 77 T11. 58%; Peyne vy. Miller, 
105 dil. 442, 445; Hayes v. Einitcor, 4S Ill. 2%, 28.) amd iat is 
alee the ise thet, where a volurtery canveyance er one upon a 
eresaly inadequate consideratdon ie wate, the mrden of preof is 
on the grantes te chew thet the grantor retained emple propertr 

te pay his preeexieting erediters, end the proof must be claar 

amd satasfectory. (Dunphy v. Gorman, 29 Ill. Agp. 152, 135; 
Warcke ve Garter, 223 1Ll. App. 447, 45%; DAliman v. Badethoffer, 
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362 S11. 62%, 632; Kennord v. Gurren, 259 Ill. 12%, 129.) 

énd it io net necessary to show that the gremter war actually 
insolvent ot the time of the conveyance. (Hamk ve Yon Imcen, 

196 T212, 20, 29; Kennard v. Curran, 229 T11. 122, 126.) sna 

such a conveyance must be considered os freuduleskt as to existing 
Creditors, even though the grontor retains property epparenthy 
eufficient in value to satisfy oll of his indebtedness, wheres, as 
evidenced by results, the property retained was not in fact 
sufficient for that purpose. (Murrie v. Carter, supra; Fakterson 
ve Mokimney, 97 Ii. 41, 49; Marmon v. Hervood, 124 Ill. Wa, 

209; Hawk v. Van Imcen, supra.) And the fact that Mra, Kruger 
testified that no fraud on existing orediters was intended when 

the conveyance was made is not conclusive upon the court. (Podplaky 
v. Stomo, 196 i122. 540.) "Intent to defraud erediters wy the 
sonveyanes of property may be aecertained by inferense, from the 
Circumstances curroundimy; the tranesctions." (Kemmard v. Curran, 
239 TLl. 122, 129.) And At wae mot necewsary for complainants 

te prove that the execution issued on the deficiency decree hed 

been served on Barry and Green and roturned 





before complainants Tiled their bill to set aside the conveyance 
in question. (42hlman v. Nadelhoffer, 162 111. 625, 628.) 
Fer the reasons indieated, the deeree of the Cirenit 
Court should te affirmed and it is s0 ordered, 
AE TIRMED 


Witch, ®. Jo, and Barnes, J., concur. 
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Plaintaff ond Appellee, od ha . -61 
VBe APPRAL PROM 
HOMEMADS SAUSAGE COMPANY, 
a corporation, BYUNICLPAL COURT 
Defendemte 
am OF CHIGAGO, 
He Me SAUSAGM COMPANY (formerly 
HOME WADE SAUGAGR COMPANY) ¢ @ 
corporation, 
Appellant. 


MA, FUSTIGH GRIDLAY D&LIVELED THE OPINION GY THE COURT. 


On Gcteber 16, 1922, plaintiff comeenced om setion 
in the Municipal Court of Chienge sgsinst Homemade (one werd) 
Smusage Company, a corperstion, to recover the sum ef $905 for 
“noneys hed and received.” On Gctober M0th, the How Made 
(too words) Seusage Company, o corporation, entered ite special 
appearance by attorney, for the sole purpose of "pleading an 
abatement of said action, te-wit, » misnomer ef this defendont,* 
and filed mich o plea, which the court etruck from the files, 
and preperhy so, because 4¢ woe mot verified *by the of fidevit 
of the person offering the seme, or of some other persen for 
him.” (See, 1, Chap. 1, Gahili's Stat.; Life Asceciation of 
Amevien v. Fassett, 102 Ill. 315, 32%.) On November 16th, the 
defendont (describing itself as “Home Mede Sousage Company, * * 
med at Homemade Sausage Company’) filed an affidavit of merits, 
denying the indebtedness claimed end alleging that it had had 
mo contractual relations with plaintiff and 4i¢ not ewe him 
atything. In Magust, 1995, the cose was tried without a jury, 
resulting im the court finding the fecucs in plaintiff's favor, 
assessing hia damages at $900, end entering judgment fer endié 
smount agoinst defendant. 
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The judgment order discloses that defendent prayed om 
appeal, which was aliowed comditioned on the filing of » bend 
within 30 days, end the tranecript discloses that in opt time 
the appeal bend of the "KH. M. Sausage Company,(formeriy Home 
Made ieusoge Compony,  corporstion), os principal,” end with 
mreties, wan approved and filed. After the transcript ef recerd 
had been filed in this appellate court, pleintiff moved te dig» 
miss the oppenal on the ground thet the bend wae not signed as 
principal by the party agoinest whem the judgeent woo rendered, 
but the motion wos dented, 

tm the trial, after evidence hed been introduced te 
prove plointiff's eave, defendent intreduecd certoin documenta 
us exhibits, ae having « Beoring on i%e defense aa stated in ite 
affidavit of merits. These exhibits were proetiealiy the only 
evidense introduced in ite Behalf, Sxhibit 2 io « certificate of 
the Secretary of State of Illineis, dated Februnry 4, 1916, and 
with an sccompanying paper, recorded with the Reorder of Cock 
County on February 5, 1916, eertifying that the *Home Made cousege 
Company® fe «a legelly orgenieed corporation. Frem said sccompany- 
ing paper it epvesre that ite principal office is at Chieage, and 
thet Joseph Stapkea and Jusee Potuzcak were mubscribere to ite steck 
and directorte Defendant's Exhibit 4 fe a certificate of said 
Searetary ef State, dated Hovember 3, 1022, (ebout tuo weeks efter 
the present action wee commenerd) and, with on accompemying paper, 
recerded with eaidé recerder (Gee. Ho. 1706017) on November 6, 1922, 
sertifying that the name of said “Yeme Made ‘susage Company” hed 
been legally changed te that of “H. HM. Sausage Company.” efende 
ant's Exhibit 3 is a certificate of said Secretary of State, alse 
Gated Nevember 3, 1922, end, with om accompanying paper, recserded 
with said Recorder (Soc. Neo. 7,766,016) om November 6, 1022, certie 
fying thet the “Homemade Sousage Company" is a legully organi «ed 
eerporation. Said accompanying peper is « written statement signed 
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by Joseph itupka, domes Potusek and four others, required to be 
mete in the formation of « corperstion fer pecuniary profit under 
the act in force July 1, 1919. ‘The statement is sworn te and 
acknowledged, and gives the lecation of the principal office of 
the prepesed corporation in Chiengs. The total mtherized eapi tad 
steck ic stated te be “Common $125,000." the names ef 25 pereens 
are set forth as being subscribers te the stack, together with the 
several amounts of eteck subscribed for snd the several amounts 
paid in. Among these persone are said Joseph “tapkea ond Jumes 
Potusak, and alee plaintiff and one ‘tegen Subanevitz. It is 
stated that plaintiff hes subscribed for 17 share: (81766) and has 
paid in omly §% on his subscription, ond that eaid Rubsnevits has 
subscribed fer 20 shares ($2000) and has paid im only 96. It is 
further stated that the “Heme Made Gousage Co., an Tllineis cere 
poration” io a mubscriber for 736 shares, or 975,600, ell of vhich 
hee beem paid in; that its subecription wes signed by said Jomes 
Potusek, ite president; that of the sutherised capitel stock 
$20,971 hes been paid in - $7,371 in cash and 973,600 im property; 
thet said property consists of "all steck, factory equipment, de- 
livery trucks, fixtures, office «mipment, accounts receivable, 
tools, merchandise and personal property of every kind ond neture 
belonging te vaid Home Meade Somenge Company, * * tegether with reek 
property” (describing At); ond that sefd Joveph Stupka, James 
Petusgsk and one other had been elected as divecters ef the core 
poration te act as such until the first ammusl mecting of the 
steckhalders. 

Plaintiff wee o witness in his own behalf, and hie 
testimony, correborated in seme partieulere by that ef ©. 3. 
Seipp, disclesed in substanee the fellewing facta: In July, 1922, 
he ond (teean Subenevits were co-partners in business in Chicace 
ond they had megotiations during that month with said Joseph 
Stupka, treasurer of the Home Made Ssusage Company, concerning 
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the selling to the company of their business ond good will, and 
transferring «11 tengible preperty, in consideration of ree 
ceiving certain steck. The tangible property was worth ebout 
$1800, of which he owned one-half, or $900, and Rubamovite the 
other half, and concsivted of cooking vate, ice boxes, a Ford 
auteetruck, office supplics, furniture ond fixtures. This 
property wee turned over te the “Heme Made*® Company, and, at 
the time pleintiff gave $5 to Utupke and signed hie sadd sub- 
seription. And Stupke gxeve plaintiff the fellowing paper: 


"Receipt Ne, 34. 
Chicago, Lil. July 18, 1922. 

Received ef Pudolph K. Cyze Vive ($5) Dellare 
in part payment for 17 shares ef common stock of 
Homemade Sensage Company. fhis receipt is accepted 
by the person te whom given, his successors ond 
assigns, subject to ell ef the terms, provisions and 
condi tions the mubseription agreement under which 
it is issued and is exchangeable on surrender fer en- 
graved certificates of capital stock as when and if 
issued. Balance to be peic on demand, 


doseph Stupka, agent. 
tor Rr: Sha Se ee 
Joseph Stupkn." 

Flaintaff further testified that in ugust, 1922, 
about ene month after the abeve happenings, he called at the 
office ef the "Home Made" Company, and demanded of stupka his 
steck, or the return of the tengible property end fixtures ox 
$900 in money; that itupka refused te give him steck or rewrs 
amy property er give Lim any money; that in september, 1922, 
about a month therenfter, plaintiff, in company with his brother 
end said We GC. Seipp, again called on Jtupka at vaid office in 
the endeayer to obtain some kind of a settlement, end asked him 
"if he would met settle with me, if he would not give me my 
steck or fixtures or semething for my moncy;” that at first 
“Wpka secmed inclined to make a settlement by returning a part 


of the preperty and wrote out « list thereof, tut changed his 
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mind amd seid thet he “would noi cive me anything ond co omeh 
ee told me to get out of his place of tusiness;” an¢ that ne 
eteck woe tendered te him by ‘tupke or the Company, and no 
further interviews were had prier te the commencement of the 
present sction. 

James Potuaek, called ty plaintiff oe » witmess under 
section 33 ef the Mymicipel Court act, testified that he wos 
president ef the “Home lade" Company; thet its nome was changed 
in Hovember, 1922, "uhem we get through the reorgand sation; ” 
that the new “Homematie* Company, of which he wae slse president, 
teok ever all of ite property, inciuding the “used oteff" which 
plaintiff hed treneferred to the “Iiemo Nade" Company; thet prior 
to seid trenefer the “Home Kade* Cowpeny had used the Ford truck 
and other property in ite businers, end thet the temenatet/ wan” 
new using the truck, and such of the other property as had not 
been broken up; afd thet Joseph Stapkea hed beon the mamoger of 
"Home Kade* Company and wan now the meneger of the *Momemadce® 
Company 

Lefendant'» counsel, chile adwitting that “there is a 
peneibility of sone confusion from the use of the namen ‘ilome 
Made’ and ‘Homemade’ sausage companies, sontenis thet plainer? 
@annet austain bis action against defendant, amd thet if he haw 
any right of action agninst onyone it ie ageainet Joseph J tpke 
os “promoter®., We cannot agree, The ection for money hed and 
received “applies net only te money, tut to anything vhieh is ree 
ceived as money” (Gardeyn v. dahneqn, 166 12]. 38, 31), and "Shen 
where the defendemt has received credit er ether property, which 
is the equivalent ef money, and fer «hich in equity anc goed con- 
seience he ought te pay." (Peterson v. Smith, S11 11). App. 
431, 435.) Plaintiff delivered property and chattels worth $800, 
ana at the! egrecd value, mot te a "premeter," tut te the then 
existing corperction, of which ‘tupka was the tressurer and 
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menager, in pert payment for certain capital stock which he erreed 
to purchase, fhe corperstion used the property in ite weiness, 
refused to deliver any etock or te return eny of the property er 
to pay any woney to plaintiff, ond afterwards transferred all of 
its property, including that property received from plaintifr, to 
a nevly organised cerperation of practically the sama nome and 
with the some president (Potusek) and the some menager (Stupka). 
it will be netioed from Defendent's Uxbibit 3 thet pleintiff was 
Mew credited on his stock subscription in the proposed new eore 
poration with the value of the property, or omy part thereef, 
which he then transferred, and that a1) the property of the 42¢ 
corporation, including that transferred to it br plaintiff, war 
transferred to the new corporation in payment of the subscription 
wf the old corporation to the steck of the new corperstion. While 
it df true that the new corporction (defendant) war net completely 
organized until abeut two weeks after the plaintiff commenced the 
present action, still, after complete orgenization and with 
knowledge ef the transection, it accepted the benefite of the 
property transferred by plaintiff te the old corperction. Under 
all the cireumstenees disclosed we think thet At should be held 
linble te plaintiff im this action to the extent of 9006, we 
adjudged by the trial court. (Streptor Telephone Co. v. Comtinene 
Coe, M17 Thi. 577, 580.) The fietion of the 

seperage legal entity ef the two corporstions, stromzly urged by 
defendent's counsel, should net be carried te such an extent as 
to amount to the perpetration of « froud upon plaimtitf. (Dopevan 
ve Burtel}, 216 Ill. 629, 639, quoting from Rank v. Trebedn Co,, 
59 Ohie St. 316.) 

The judgment of the Municipal Court should be affirmed, 
and it is se ordered. 





AFFTIREZD, 
Pitch, P. Jes ond Barnes, J., concur. 
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WILLIAM H, @, LOGAN, ) 

Appellee » APPEAL FROM 
WUMICEPAL COURT 

ii GF CHICAGO. 

HOORY DUSTING, | 
, Appellant. 


Mig JUSTICE GRIDLEY DELIVERED THR OPINION GF THR COURT. 


On Moreh 2, 1925, plaintiff comacneed an action in 
contract in the Municipal Court of Chiesge, aksinst Heury 
Dusing, to recover a balence ef $285, claimed to be due for 
certain medical services rendered Paul Dusing, son of defend« 
ant ond about 36 yeers of age, during the fall ef 1920, 
Plaintiff, in hie second amended statement ef claim alleged 
that the services were rendered at defendant's requeet and 
upon his promise to pay fer the some. Defendent, while not 
disputing the performance or velue of the services, denied 
that he made ve, mise ot omr time to pay for the services, 
and thet such promise, if mada, wae wid under the Statute of 
Vreuds. The cause woe tried before « jury, reoulting in o 
verdict for $285 in favor of plaintiff. Judgeent war entered 
against defendant in seid eum and he appesled. 

Plaintiff was not a wiimess om the trial. He called 
defendent as a witmess under section 53 of the Municipal Court 
Agt, ond elso Dr. FP. G. Puterbough, a physicion whe had his 
office in the same suite as plaintiff. Defendant alee testified 
a2 « witness in his own behalf and hie testimony was corroborated 
in seme particulars by that of Paul Dusing. 

The court instructed the jury orally and dcfendent 
@laims that certein portions of the charge were erroneous. 
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As no specific ebjections were made to the charge at the tine, 
they cannot here be made. (Pecargro v. Halberg, 246 I11. 95, 
97; Vintelero v. Pappas, 320 Y11. 115, 117.) 

The main point raised by defendunt's counsel is that 
credit for the services was extended to Pewl Sueing ond net te 
éefendant and na recevery cen be had from the latter by reaaon 
of the Statute of Freuds. 

The follewing facts in substance were disclosed upon 
the trial: In September, 1920, Poul Musing mot with on aecident 
amd his jaw wes bediy fractured. He wen taken te «a hospital and 
the attending plysicien reqtested plaintiff te es11 end examine 
the patient. Instead of going himself, pleintiff sent Dr. Puterbeugh 
amd the latter made an examination end there treated the patient. 
About two deys Inter the paticont, accompanied by his father 
(defendant) ond » friend, called at plaintiff's office and further 
treataent wos administered then ond on many subsecuent days by 
Dre Puterbeugh, who testified thet oli his services were rendered 
fer and in behalf of pleintiff. Neither «t the time of said esi) 
mor theresfter did defendent see plaintiff, At anid time Peud 





Dusing requested defendant to make a payment on account fer him 
(the son) ef $100 out of fumds which defendant hed in benk. This 
money belonged te the son, <Accerdingly, defendant wrete out a 
cheek for #200 and handed 4¢ to Dr. Puterbeugh, who therewpon made 
out and signed a receipt fer $100, *ensh om account® for services 
rendered and handed it te Poul busing (the son). ‘The receipt is 
on « printed form, in which appear the numes of both pleintiff 
and Dr. Puterbaugh, is dated “Sept. 22, 1920" and is addressed te 
“Mr. Peul Pusing." Br. Puterbaugh testified thet when the cheek 
was given him defendant said in substance that he could make e 
payment of $100 then and woy)d “take eure of the rest later on.® 
Beth defendant end his sen demicd that defendant made at the time 
amy such statement. The son further testified thet after br. 
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Puterbeugh hed completed the treatments he received statements 
from plaintiff of the balance due. Defendant testified that 
he never received omy statements from plaintiff ef the balance 
of (296%, elaimed to be due, although he did receive letters 
from vertain attorneys. 

Under the cvidenoe we do net think that such « state 
of facts woe shown as would avoid the statute of frauds. (27 
Corpus Juria, p. 152, iea, 20,) Im lask ve Throop, 169 Ili. 
127, 155, it de seid; “Undoubtedly, where the question 
invelyed is whether the promise is original or collateral, the 
test ds whether the eredit is given to the sercon sovght to be 
charged, er te some ene else.” The facts thet the sen wos 
of mature years, that the receipt for the $100 was written out 
im his meme and given te bim, and that statements were after- 
wards sent to him ef the balance claimed te be duc, furnish 
strong evidense that ereddt wes given to him, and that 47 any 
oral promise eas made by defendent it wee a collateral one, 
(Hardman v. Bradley, 95 Til. 162.) 

fhe judgment of the Nunicipes Court is reversed and 
the cuuse remanded. 

REVERSED AMD RSMANDED. 


Piteh, Po. do, md Barnes, Jo, concurs 
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WOODRUST Jo PARK, A 4 y Bolke 6 1 () 

Appellant, APPEAL PROM 

VWGe MUNICIPAL COURT 

STAWMDARD OLL COMPANY, OF CHICAGO, 
@ corporation of yen 

Appellee 


MWR. JUSTICK GRIDLYY DELIVURKD THE OPTKION OF THR COBRT. 


Plaintiff? brought uit ageinet defendant in the 
Municipal Court of Chienge to recover damages to his ou temobile 
eeceasioned by defendant's outomobile colliding with it «t ex 
near the intersection of Ven Buren Street and Custom House 
plage in the city ef Chicago om May 26, 1923. He claimed that 
the collision was omecd iy defendant's negligent operation ef 
its mtemebile ond that the front bumper of his mutomebile was 
#6 demaged «0 to require ite replocement with a new one, costing 
him §28 at the then current market price. A jury, demanded by 
him, returned » verdict in his fever for $14, and judgment was 
entered against cefendent in thet sum. 

Pleintif? appenls te this court, and contends that 
the verdict and judgment ore inadequate, az he should have ree 

covered $26, and thet the verdict fer $14 “cannot be reconciled 
vith any theery based on the evidense." We ecammet agree. 
Defendant's evidenee was toe the effect thet the damaged tamper 
had been in use fer about twe years end could heve been repaired 
and put sn/gnee condition os 4t was at the time of the eollisien 
et a much less cost then $23. Under the evidence we think that 
the jury did substantial fuvtice between the parties, and thet 
the judgment chould be affirmed, plaintiff te pay the costs in 
this court, and it is se erdered. 
APVIRMED. 
Witch, P. Jo, ond Bornes, Jo, concurs 
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CLARA ©. KIRK and WILLIAN P, 
SIGLEY as Trustees Under the 
Last Will ond Testament of 


Tanes Alexander irk, Desensed, 935 1.A.611 
APPYAL FROM SUPERIOR 


Va. 


GERTRUDE METZEROTT et al., 
- Defendants. 


COURT GF OOOR COUNTY, 





JABKT VIRGINIA KIRK, VAN GORDOR 

KIRK, MBRRITY KIRK RUDDOCK and 

BLS @ KIRK RUDDOCE, 
Appellants. 


aaah 


BR, PRESIDING JUSTICE MeBORALY 
TRLIVERED THE OPINION OF THE COURT, 


Comolsainants as trustees umder the last wihi and 
testament of James Alomander Sirk, deceased, filed a bill seeking 
a construction ef the will and «a determination of the validity of 
the trust thereby created. Clara Eirk, one of the comnlainante, 
is the widow of James Kirk. The defendants are his widew indi- 
vidually, hia children and his graudehildren. Two of the testae 
tor’s children, Willing D. Kirk and Gartrude Metzerett, by their 
respective anewere challenged the validity of that pertion of the 
wili creating a truet. The cause was heard on the biL1L, anewers, 
end evidence in court and the Chancelior edjudged the pertion of 
the will creating the trust te be invalid. From this deeres the 
minor grandchildren have appealed to this ceurt. 

At the date of the testater's death the estate con- 
sisted of 5,004 shares of the James &, Kirk A Gompany, an Tillie 
neis corvoration, and a mall pereel of Tllinols real estate, 
tegether with so residuary interest in the testator's Visconsin 
Yeal estate or ite proceeds, in case of sale by the widow, whe 
was given a life estate therein with power of sale. Prior te 
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the commencement of this auit the ILiinois real estate wae sold 
and eonveyed by the trustees for $2,000, which was held by them 
im lieu of the real estate as part of the trust property. Also 
prier to the comiencement ef the uit, under power given by the 


whll, the trustees distributed tve-thirds of the principal of 


the trust property among the widiew and ehildren of the testator 
so that when the suit was commenced the trust estates congisted 
ef the remaining one-third of the Kirk # Gommany stock, valued at 
approximately $500,000, and ome+thimt of the procesds of the sale 
ef the Tllineis real estate, amounting te $466.67, and the ree 
mainder in the proceeds of the Wisconsin real ertate, whieh had 
bean sold by the widow for $37,750. 

Is the velidity of the provisions of the will creating 
the trust te be determined by the laws of Yiseonsin or sf Iliineis? 

The teatater resided in Wisconsin when he died, February 
82, 1907, and his will was probated there; it has never been proe 
bated im Tilimois. Clara Kirk, his widow, slso s resident of Wis+ 
econsin, was named and acted as executrix. dhe aad Charles 3, Helt 
ef Chicage were named as trustesa and the Borthern Trust Company 
of Chicago, an Illinois corperation, as successor in trust upen the 
death of beth the others. In case of the death of only one of the 
trustecs, the eurviving trustee was giver power ef appointing a 
suceensor co=-trustee by a writing te be reeorded in the clerk's 
effice of the Frobate court where the will sheuwld be probated, 
such appointment te be approved by the judge of such Prabate court, 
and sueh successor co«trustee was to serve with the surviving 
trustee until the death of the latter, whereupon the Kortherm Trust 
Company was to be the sole trustee. ‘The widow and Mr+ Holt accepte: 
the trust, but on December 13, 1915, Kr- Holt died and William P, 
Sidley of Chicago was duly appointed suceesser co-trustes, and he 
accepted the trust. At this time the widow reeided in Chicage, 
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having changed her residence from Wisconsin, 

Under the Wisconsin statutes, which were duly proven, 
its county courte have jurisdiction over teataventary trusts, and 
Letters of trust were duly issued pursuant to the Fisconsin law by 
the County court of Waukesha county, Wisconsin, which was the Probat « 
sourt where the testator’ s will haa been probated. Upem Mr. Noit's 
death letters of trust were isoued to Willian Sidley, 

the Herthern Trust Company, named as successor in 
trust, wae net sutheriszed to conduct » trust business in Wisconsin, 
and according to an opinion of the Attorney General of that atate 
in 21910, it wae not possible for this soupany te qualify in Wiscon- 
sin to de a trust business, agauming thet the laws renained the 
same. 

The certificates of stock ef the James 5, Kirk Company 
belonging to the estate have alwaye been kept in TLlineis, beth be- 
fore and after the testater's death, and the trustees’ books ef ag« 
@ounts have alao been kept im this state. 

Foliewing the paragraphs of the will creating the truste 
and giving the trustees full power over the trust estate are twe 
sections which are pertinent te this contreverey, vis: 


"Two: Having entire confidence in the diseretion and judg- 
ment of my sald trustese, i direct that from time to time they 
apply and pay over by direct payment to the persona named or 
otherwise, a9 much of the imcome and principal of my catate, 
real end perecnal, as they may deem advisable for the support, 
maintenance, ¢ducation aid genereh advarniamsient somd welfare of my 
wife and my four ehildren, to-wit: my daughter Gertrude, wife of 
Jemn H. Metarett, now of Washington, 3B, 0.; my son, Filling DB. 
Kirk; my daughter, Kergaret Kirk, and my son, Alexander Comstock 
Kirk, in the proportion of one-third to my said wifs and the ree 
mainder to my said children in equal shares; but the advancements 
of principal made to either of ssid persons shall net at any time 
exeeed two-thirds of the amount which would come to them respec- 
be if my estate were then te ve divided in the proportion of 
oneethird te my wife, and the remainder in equal shares to my 
surviving children. In any distribution of income or prineipal 
under amy of the provisions of this will, the deseendants of 
4eeensed child of mine shall stand in the place of enesh child. 

"Three: Upon the death ef the last surviver of my wife 
and four children aforesaid ant of the husbands of my daughters, 
any part of my estate, income or principal, which shall net have 
been previously paid over or applied as eforesaid, shall be di-+ 
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vided among the descendants of ay children per | » sharging 
against Gach share emowitse which may have been advanced as nearly 
as the same can be ascertained, and if any of the items are of 
aueh character that they camnet be exactly divided, then an ape 
proximate division shall be made by the trustees, whese decision 
with reference thereto shall ve final. There shall alee be 
eharged against the share of my daughter Gertrude the amounts 
whi ch be due me upon notes or otherwise from her hugband, 
Jobin i, Retskott, at the time of my death. Provided, hewever, 
that mo desoasndant of any ehiid shall receive the possession, 
custody and control ef his or her distributive share before 
attain the age of thirty (36) years, but until the attainment 
of wuch age euch respective ahares shall continue to be managed 
wad centrelled by the trustee or trustees, with power of expendi- 
ture, application and advanecment as hereinabeve expressed; ex« 
eept that in any ense where the foresuing provicien would lead 
to a postponement of distribution beyond twenty-one (21) years 
after my death, euch dietribution shall take place at the expira- 
tion of such perted of twenty-one (72) years. 


In illinois ownership of property must veet in some 
one within the period of/iite or lives in being and trenty-one years 


thereafter. Waldo v. Cummings, 45 111, 491; Caley v. Harrigen, 190 
Tli. 235; Frengh vy. Caikines, 252 111, 243. The contestants assert 


that this rule against perpetuitiecs ie viclated by the first part of 
section 3 of the will abeve aqueted providing fer the distribution ef 
the rewainder of the estate "upon the deeth of the Last surviver ef 
my wife and four children aforesaid and ef the husbands of my 
deughtors,” since the husbands may not be lives in being at the 
teatater's death. In Wisconsin there is no statutory er commen law 
rule against perpetuities with reznect to personal property. Dodge 
v. Willigug, 46 Sis. 76; DeFolf v. Lawson, 1 Vis. 469; Zeeker +. 
Ghestexr, 115 Wis. 90; Banforth v. Oshkosh, 119 Tis. 262, 

Ve bold that the walidity and eonstgenstien of the 
provisions of the will ereating the trust are tc be determined by 
the laws cf Wiseonsin, the domicile of the tostater, and that 
whether the will violates the Ijlineis rule against serpstulties or 
is indefinite an4 uncertein under our laws is of me eontroliing ime 
portance. The general rule suprerts the validity of a will made in 
harmony with the laws of a testator's domicile whe mnst be presumed 
to have knowledge of such lawe and have acted with reference therete 
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in the distributien of his property. 

"The lav of the testater's domicile determines uii quete 
tions ss to the wlll se far at peracnalty is concerned « the 
teetater's capacity, the formality of ¢xecuting and revoking, 
the legality ef the digperitions, the conetruction wd effect 
of the provi sion.* Reod om Wille, geo. 409. 

Im the present case an exception te this general rule 
ie elaimed because one ef the trustees and the suesesapr, the 
Nerthern Trust Comoany, are residents of the state of Tliineis. 

We find ne suppert for thie claim in any degided cnacs. Ususily 
appointment ef a trustee reate upon personal growids, where the 
testator repoces special confidence and trust in an individusl 
er corporation to whom he entrusts the sanagement and distribution 
ef his estate. Geographical aousiderations alone would rarely be 
considered. 

in Wieconsin, where the will wae probated, eourte of 
probate have juriadiction over testamentary trusts, which is not 
the save in Tllimeis, and it is almost a conclusive preowmption 
that the testater, knewing the trust he ereated tould be adwinistered 
under the supervicion of the Wisconain court, intended te erexte a 
Wisconsin trust. : 

The facet thal the personal property sonsists aoutliy ef 
steck in the tases 8, Birk Company, am ililmois corneration, and 
that it ie kopt im thie state, dese net affeet the general rule. 
Shares of stock are a kind of personal property, the situe of 
which is net dependemt upom the location ef the iasade and chattels 
ef the corperation., They are ¢useniiaily rights of contracts of a 
sharcholdey in the mature of eboses in aetieon. hey are related te 
the parson of the owner aa if held by him at bie dewicile, Hawley 
v. Malden, 232 U. S. 1; Wnion National Bank v. Byrne, 151 11i. 92; 
Greenleaf v. Board of Ravier, 184 Vii. 326, After the payment of 
debts ail personal property, including contract obligations held 








by the testator, regardless of the residence of the debtor, is 
distributed according te the law ef the domiecila ef the intestate. 
Cooper +. Beers, 143 111. %8. Other cases holding that the laws of 
the testator's domicile govern the distribution of sherer of stock, 
are Lowndes v. Coogh, 97 Wa. 478; Bugsel) v. Booker, 67 Comm. 24; 
Ta re Colburn's Estate, 173 F. ¥. 36; Miller's Tetate v. Exenuteix 
of Millor's Setate, 96 Kansas, 919. 

The main question presented has been passed uoon in a 
number of well reasoned gases, netebly Crees vy. . 5S. Tryst) Cy., 1352 
RN, ¥. 330, Thore the testatrix, a resident of Rhode Island, bee 
queathed certain railroad bends, physically ie New York when she 
fied, in trust to a New York corporation as trustee. Beth the 
property and the trustes were thus situated in a state ether than 
the home state of the tastatriz. It wea contended that the trust 
provision of the vill was invalid as violating the Hew York rule 
sgainst perpetuities, althoush valild under the lows ef Rhode Island, 
the testatrix's domicile. Aftar an exhaustive aigcuselon, the court 
upheld the trust weder the general rule shove stated. Rest of that 
opinion might te pertinentiy queted, wut we shall only refer te it 
aS expressing eur own views and comclusion woon the ouestion before 
us. The seme might alse be sald of the opinions in Danuert rv. 
Gsbexrg, 140 8. ¥. BK; alvo Detenne's Satate, 12 Ykly. H. Cas. (#a.) 
04; Zhitney v. Dodge, 105 Cal. 192; Kysenbaum v. Garrett, 57 8. J. 
Bq. 186; Lozier v. Losier, 124 li. B. (Ohio) 167; Eeliowa +. Miner, 
119 dase. $41. 

in a helpful artisle on Zquitable Interests in foreign 
Preperty, by Joseph H. Beale, Jr., 20 Harvard Law Heview, 38%, after 
eensideration of a large nuuber of decided eases the author susmae 
rises nis conclusions therefrom as follews: 
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"As to a trust of movables created by will, there is ne 
doubt that ite validity must be tested im the Tiret instonse 
by the law of the testator's domicile. If valid by that Lew, 
4t will be recognized end onicoread everyrsere, thangh the 
trustee 15 domiciled at the time in anether state which would 
hold the trust invalid, or subsequently recores there, though 
the beneficiaries live in euch a atate, or the property te 
there at the time the trust is created.* 

We are in accord with what is said im these opinions es 
te aontracts contrary to publie policy. Such contracts genernily 
relate te matters tending to undermine public mernls or te endanger 
public *calth or safety ani contracts in restraint of teade sad 
similar concerns. It ia very doubtful if the wise ond fuct diatritue 
tion of ena's oraperty eoul’? be included in this category, It would 
be in conflict with principles of richt te permit a testamentary 
Alemonition of nersonal wronerty, valid by the low of the testator's 
domicile, te be annylied im ay other state exeent for very grave 
Feanons. 

The enses cited by the eentestante ween exaninatien do 
not appear to be in point. Such onsen are Hone v, Brewer, 136 Now 
York, 126, ond Chasberiain v. Ghangerlain, 43 B. ¥. 444. These ine 
volved the question whether a truet, invalid in the bane state of the 
testator, could be valid with regpect to property in e fereign state. 
That is wholly a different quectien from the one before us. In Ferd 
¥. Ford, 7 Vie., 19, it was held that the Wisconsin courts would not 
undertake te oxee uton a devise of roal esctate eutside of Pieconsin. 

It ie axtowatic that courts should, if ressonably pose 
sitle, adopt the constraction of a will that will give effeet to the 
intention of a testator. Heinen v. Zliia, 247 T11,, 415. 

@atensive arguments have been presented touching the 
eonstrustion of the trust provisions of the will and the proper ad» 
ministration of the estate. It would be ineonsistent with the views 
above expressed fer us to pass on these matters which could be pree 


sented to the Viseonsin court which has jurisdiction of, and has 
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wadertakem under its Laws to supervise, the adwiuletretion of 
this truet. 

For the reason that we ore of 14 opinion +hat the 
trust i# a Vieconein trust te be advinistered there unier the laws 
ef that state, the decree of the lower court is reverce?d and the 
cause it remanded fer further orecestings constetect with what we 
have sadd. 

REVGRARY AvD ARWANDED, 


Matehett and Jebnstom, JJ., coneur. 
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test vias and Testament of JAMES 
ALRKANDRR KIRK, Deceased 
Complainants, APPRAL FROM SUPZRIOR court 
v8. OF Cook counry, 


GERTRUDE MATZEROTY et al., 
Defendants. 





GLARA C. BIRK, Individually, 
Appeliant. 


DELIVERED THE OPINION OF Th COUNT. 

fhies is a breneh of the Litigation whieh we have dis- 
cussed in an opinien filed this day in ense Ho. 2807, 

The Chaneelior of the Superior court, after holding the 
will of James A,Birk, deceaned, invalid in so far as it nought to 
establish a trust and thet sald trust estate was intestate property, 
applied the Wisconsin law ef descent and ordered the distribution of 
the estate in equal shares to the *idew an4 children of the testator. 
From thie order Clara ¢. Eirk individually saopeale and thia appeal 
has been consolidated for hearing with the appeal in ease No. 28907, 

* Appellant contends that the court erred in applying the 
Wiseonsin low of descent in the dletribution of the property and thet 
resort should have been had to the Illinois low im determining te 
whom and in what proportions the estate should go. 

This order was predicated upen the conclusion of the 
Chancellor that the provisions of the will under discussion were 
invalid. As we have held in the opinion in case No. 2807 that the 
trust does not violate the Wisconsin law, which controls, it fole 
lows that the law regulating the distribution ef intestate property 
is not applicable, 

The order appealed from is reversed and the cause is 
remanéea for further proceedings consistent herewith. 

REVERGED AND KEMANTIRD, 
Matchett and Johtiston, JJ., concur. 
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935 1.A. 611 


PEOPLE OF THY STATE OF 
INOIG 


Thi g ogi ie s ~ ee 
* Defendant in Error, oon, Yolwo. J iat 
BAROR TO MIMICIPAL COURT 
va. 
OF CHICAGO. 


MILTOH SCHMALZ 
Plaintire in Error. 


MAR, PRESIDING JUSTICR MeSUAELY 
PELIVERED THE GPINION OF THs GouRT, 


Defendant Schmalz, charged with wilful and malicious 
assault with a deadly weapon, an sftomebile, uwoon Margaret Be« 
Carthy, was found guilty by the trial Judge and sentenced to 
thirty days imprisonment in the scoumty jail and fined $1660, The 
case comes to thie court with a stipulation as te the facts. 

July 3, 1923, about nime-thirty p. w., defendant was 
riding sleng in his automobile north in the easterly street car 
track in Kedzie avenue, which ruma north and sauth in Ghicage. 
As he crossed Yainut street going abeut ten miles an hour and 
approadhed Fulton, east and west bound streets, he exw Margaret 
NeCarthy shout fifty feet away, standing om the easterly street 
ear track in Kedzie avenue. He at once turned his car inte the 
roadway east of the track with the intentien ef passing her on 
the enst, but she then stepped eastward inte this roadway inte 
the path of the machine. From thie defendant concluded that she 
was returning to the sidewalk to avait a nerthbound street car, 
and he turned his car westward back dato the car track, when, 
in passing the woman, whe wae still standing in the readway 
east of the track, the guurd ov the right side ef his automobile 
caught her elething and she was threwn te the growid. Defendant 
stopped hie munehine st once right beside the woman. <A bystander 








eame to her assistance, helping her te arise, and suggested that 

if she were injured she had better go te a hospital, but she re- 
fused te do this and said she wished to go to her home. She gave 
her name ond said that her husband was a police officer «t a nemr- 
by station. Her husband was called by telephone and ome and teok 
her home, A physician was called to give her first ald, but he 
4id not render any. Defendant remained at the seene of the secie 
dent and inquired of some women whe had been talking with Mrs, He- 
Carthy, snd was told that she was net hurt much but was fright ened, 
He gave hie license number and hie name and sddreas, end the next 
day, pursuant to a telephone message, he calied at MeCarthy's home 
and found wre. MeVarthy in bed with a bandaged head. Defendant cave 
beth Hr and Mre. UeCarthy ali desired information, with the nane of 
the insurance company with which he was insured. He visited the 
heme of the MeCarthy's four or five times after this, but never sar 
Mrs. KeCarthy and wae informed that she was visiting neighbers or 
was shopping. Defendant later interviewed ir. MeCarthy, whe asked 
defendant if he could raise $1,000, August 3rd, a month after the 
accident, defendant was arrested and charged with on assault with a 
deadly weapon. 

This Judgment cannet stand. The agreed statement of 
facts clearly shews that there was an accident, shieh may er may net 
have been ogcasioned by the negligence of defendant, but that the 
intent te injure, an essential ingredie@t in « presecution of this 
sort, is wholly lacking. While it is true that where the cenduet 
of the driver is se reckless, wanten and wilful as to shew a tetal 
Gieregard of the safety of pedestrions, a conviction for argsault 
ia warranted, = conviction will sot follew an saceldent caused by 
mere negligence less than euch reckless eonduct. People v¥. Andersen, 
310 Tll., 389. Here the defendant was evidently attempting te 
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avoid striking the woman. The change of direction of the machine, 
first to the east and then to the weet, indicates a certain de- 
gree of care on defendant's part and certainly negatives any 
wanton ond wilful disregard of the consequences te lire. HeCarthy. 
Applying the well established rules of Law te the 
admitted facts, the Judament ie reversed, 
REVERSED, 


Matehett and dJehneten, J3,, concur. 
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APPRAL FROM MUNICIPAL COURT 
OF GHICAGO, 


LAZURS LEVIN, 
Appellee, 


WS. 
VORT DEARBORN CASUALTY 


WIDERVRITERS, a Corporation, 
Appellant. 


MR, PRESIDING JUSTICN MefURRLY 
DELIVERED THE GPINION OF THE COURT, 

Plaintiff vrought suit te recover for a lose by fire te 
his avtomobile on en insurances policy Lacued by defendant. I¢ was 
agreed that the lees amounted to $565, end woon trial by the seurt 
Plaintiff had Judgment for this amount. Plaintiff received the 
insurance policy issued by defendant from D. Keanigaberg, an ine 
surance broker,to whom plaintiff poid the premium. 

The only ncint presented by defeniant for se reversal 
is predicated upon the assumption that Koeniysberg was not the 
agent for the defendant, the Ineuranea company, but of the plaia- 
tiff. The record does not sustain thie contention. Keenigsberg, 

a witness for the defendant, testified that he received the premium 
money from gisintiff and that thie was turned ever te the defendant 
company; that im a settlement with the defendant ef seme other mate 
teres in which he had represented the Inaurance company, the amount 

of the premium paid by plaintiff was taken inte aceount. 

The recerd clearly shows that Keenigsherg acted in this 
matter for the defendant company, which received the benefit of the 
premium paid by plaintiff. The judguent was proper and ig affirned, 

Plaintiff weves that he be allowed damiages on the 
ground that the appeal has been prosecuted for delay and alge for 
his costs of the additional abstract filed by him. Both motions 
will be allowed, and the judgment is affirmed with damages to 
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Plaintiff of $36.60 for the delay and the costs of the additional 
abetract will be taxed against the defendant, 
AFFIRVED WITH DAMAGES oF 
THIRTY-FIVE DOLLARS, 


Matchett and Jehneton, JJ,, eonour. 
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JOHR RORSING, | 
Appellee, 





APPRAL PROM COURTY COURT OF 
COOK COUNTY. 


Ve 
B. FP. ROBLLMR, Doing Susiness 


ag the iayfield Garage, 
App @liant,. 


KR, PRESIDING JUSTICE MesURBLY 
DELIVERED THR OPINION OF THE COURT. 


Plaintiff kept hie automobile in defendant's garage, 
paying 13 a month rental. ‘The might man in charge of the garage 
wae %ol Yilliame, whe on the evening of tune 3), 1921, or early 
morning of Maly let, witheut the knoviedge or consent of either 
plaintiff or defendant Mecller, took plnintiff's automebile out 
for a drive on hie own aecount aud had om secident in which the ear 
was dawared, Plaintiff breught suit to recover the amcwit of his 
damages and upon triel by the court had judgment fer $793.64, from 
which defendant appesls. 

Defendent aske fer a reversal woon the general rule 
that where a baiiment is fer mutual benefit the bailee is held 
only to the exercise of ordinary care in relation te the aubjeet 
matter and is responsible only fer negligence and mat responaible 
for the wrongful seta of hie servants done witheat his knewledge 
and eutside of the master's business, but to accomplish some end 
personal to the servant himecif, 

Thie court has had recent eecasion te consider this 
identical voint wider circunstances ensentially similar to these 
in the present resort. The case is Evans v. Willieme et al., De. 
28514, opinion filed by ue Harch 10, 1924. We there gure cone 
sideration to the numerous decided eases touching this point, and 
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held that wider the clroumestances presented the bailee was liable. 

Coneidering the points ond arguaent msde by the defendant in the 

present case and giving reconsideration to the queation involved, 

we still adhere to our opinion as expressed in Eygns v. Wiliiams, 

Supra. Ye hold that the trial court correctly applied the law 

ené4 that the juicnent was proper, and it is therefore affirmed, 
APT RUED, 


Hatehett and Johnston, J7., soneur. 
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BRAOK £O MOMIGIPAL GOURT 
QF GHICGAGD, 


PRCOLE OF THR SPAT OF ILLINOIS, 
Defendant in Frrer, 


ve. 


ARTHUR SPINGOLA, 
Pleaintixvd’ in érror. 


eee me a Ne Mass 


BA, PRESTOING JUCTICE Re&ieeLy 
DELIVERED THE OPINION OF THY GouRY, 


Defentant wae charged with being a keeper of a house 
eof prostitution in Cnicege and wpen trial by the court was found 
guilty in manner and form as charged in the information. However, 
in emtering the fudgment a clericel error was made in deseribing 
defendant ss guilty cf being “sn immate” of a house of wrostitue 
tien, @te. 

Ko bill of exceptione is before us, but defendant 
asserie tnas there ie « fatal varianee between the Judgment and 
the information. There is ebviousiy a variance which can be 
corrected in the trial eourt, oui that such is the proper prace 
tice hae been held in many eases, invinding Peopie v. Boer, 242 
Zia. 158; Beeode v. Bubia, 25 Thi, App. S41. 

the judgment nerein will ve reversed and the cunse 
remanded to the Aunicipai court of Chicage with Leave te the 


State's ALTOPNGY o> cave for and diregtions to the court to onter 


& proper Judameant on tae finding. 


ASVERSSD 4ND ARuANDRD VITA 
_  DERBCTIONS, 


Metehett ané 7ehnetow, 77,, comevr, 


od tate * me 


\ 











83 = 291469 


935 1.A.612 


ROWARD REISMAN, 


Appellee, 
APPEAL FROM MUNICIPAL COURT 
vF. 
OF CHICAGO, 
PORT DEARBCRN CASUALTY 
UNDERWRITERS, 
Appellant, 


BR. PRESIDING JUSTIGR MesvnEeLy 
DELIVERED THE OPINION OF THE COURT. 


By this appeal defendant asks the reversed of « 
Judgment tor $615 had by plaintiff? in a trial by the court in 
an action te recover for less by theft of an autemebile covered 
by ean insurance pelicy iesued by defendant. 

The fact of theft is questionad, defendant susvest- 
ing that the automobile wes collusively taken by Grover Mudge, 
who was bearding with plaintiff. While Budge ceearionally used 
the car, it can rensenably be inferred that om the morning of 
August 9, 1922, he returned it te plaintiff's garage and left 
the key te the garages with olsintiff's rife. Later when plaine 
tiff went to the garage to get the car it was gene. The next 
day this was reported to defendant. About tre monthe after the 
disappearance of the car Mudge and his wife left plisintiftts 
house and at the time of the trial ne one secned to know where 
he was. Although Kudge wae avaliable fer several weeks and 
teck part in conversations relating to the less of the autoe- 
mobile, there seems to have been no suggestion that he tock it 
in collusion with plaintiff wntil the trial, We hold that it 
was enfficiently proven that the ear was stolen on Anguat 9, 
efter it had been returned by Mudge to plaintiff's garage. 

Urs. Reisman, plaintiff's wife, over objection vas 
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permitted te testify that Mudge returmed the key of the garage te 
her. In reeeivine the key she was acting aw the agent of her hus« 
band and wae therefore a competent witness to thie facet. Thie was 
alse proven by the teatimony of plaintiff that he saw the key in 
its usual plaee on the heck and after the car was stolen guve it 
to the representative af the defendant company, 

The automebile wes equipped with a Decker wheel Leck 
which prevented the aperation of the car when the key was out ef 
the lock and cemplied with the requirements of the poliey. There 
wae me claim at the trial that this devices was net sufficient, 

The omount of the Jucement is questioned. ‘There is ne 
evidenee to contradict plaintiff's teatixeny that he paid $925.12 
fer the stomobile in December, 1921, about seven months befere it 
Was stolen. The policy was written for $596, with defendant's 
knoeladge as to the character of the car, its value, and what 
pleintiff paid fer it. While the question of the actual yvelue 
of the car is not free from doubt, yet the emount of the fJudement 
is within the scope of the testimony, 

BDefentant claims the benefit ef a previsien of the 
policy that in the event of less there ehowld be deducted from the 
Glaim $5¢. But plaintiff's evggestion ie sound, that this provi- 
elon for a $80 deduction was conditiened upen an adjustment between 
the parties, sand that no adjustment wae made. Repanted efforts 
were meade by plaintiff's attorney to secure a settlement, and deo 
fendant eat ene time promised te adjust the matter, The amount of 
the less was never discussed’, Felling to seoure satiesfsetion, suit 
wae brought more than fives months after the lesa of the ear. 


Ve do not find any sufffcient reason for reversal snd 
the judgment is affirmed. 


AVP IRMED. 
Matchett and Johnston, JJ,., concur. 
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Com lainent) Appellee, 

APPEAL ROM CLRCUIT oCyRT 


OY COOK conNTY. 


vs, 
ALBERT T, PARR, WARY FARR and 
GREBHEBATH SONS' BARK & TRUST 
COMP ARY, Defendants). 
On Appeal of ALEIRYT Y. PAR, 
(Defendont), 
Appellant, 


MA, PRESIDING JUSTICH BReSvRELY 
DELIVERED THE OPINION OF THE CcovrT. 


This is an appeal from ax order of Uie CLreuit court 
finding defendant, Albert 2. Farr, guilty of contempt of court, 
imposing a fine of $200, and in defavli of payment to be impriaou- 
ed im the teok County jail. 

June @, 1925, Catherine York, the sompiainant, filed 
hey petition asking among other things that eestain instruments 
Gorveying the property described in the blll be eat aside and de~ 
Qlared mull and void, amd for an injumction ani ether relief. 

Jume 11th an injumetional order tee iveuved commanding 


Mary Parr and Albert Parr, her hueband, and their atterneve and 


. agente to refrain from disposing of the property in question ar 


in any manner disposaing of or transferring the pruceede of sadd 
property at amy time. 

July 23rd one of the attermeys fer complainant filed a 
petition signed and sworn to by him, alleging om information and 
belief that Albert Farr and Mary Farr had dertreyed the one-stery 
and a half buliding located on the premises and that it bad been 
torm dewn ond removed from the real extate aubeecuent to the date 
of the injunctional order, and asked that de’endantebe camoliced 
te shew cause why they eheulkd wot be held for contenpt af court 
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for fetlure to comply with the writ, Defendants filed their anewer 
wider oath denying the violation of the injunction and alleging 
that the frame building woon the premises hat been vacant, une 
eecupied and practically a total wreck, and that before suit war 
commenced they sold it te a wreeking company for ten dollars for 
the purpese of having 11 wrecked, end that this company wrecked 
the building and removed the snma, and that defendants hed nothing 
whatever to do vith the wrecking therecf. 

Goteber LOth the court, after reading tha affidavit 
fileé om behalf of the cotiplainant und hearing the testimony of 
witnesses and considering the anewer filed by defendants, found 
that Albert fT. Varr “is guilty of vielation of sald writ of in- 
Junetion.* 

A muaber of varficlent reasons for the reversal of 
thia order Rave been presented, but Lt is neeeseary te motice only 
ene. The evidence heard by the court is not preserved by a bill 
of excemtions, md there is no recital im the decree of facts 
ween which the court based its findings. in chancery cases it is 
the well settled practice that the parties in whose favor a decree 
@renting relief is entered, to maintain it must oreserve thea evi- 
dense by a certificate or the decree must find the specific facts 
preven on the hearing. Vililoge of Harlem v. Suburban KR. A. Ge., 
‘ROR Ill. 30h; Day v. Bavig, 223 122. 53. 

Ghise seems to be conceded, but the complainant invekes 
the rule that whore the facts sufficiently appear by admiesions in 
the anewer, mo other reeital of fucte is necessary. By their 
anewer defendants asserted thet some time before the bill was riled 
the house in question was vacamt and defendants were wmniable te rent 
it; that it was not in a rentable condition; that mischleveun heys 
in the neighbernood had practically wrecked the building, stolen 
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the tuilding; that the police authorities in Chicago ocuplained te 
defendants with reference to the condition ef the building, aid that 
they thereupon decided it was sent to wreck it eniiraly; that doe 
feadaats requested bids from various wrecking flrme and tha beet 
reselvyei was from the Lilinois ¥recking and Lumber Co., which of- 
fered defeudants tea idoliars for the building, agreeing to remove 
4t from the premises, aid that defandants contracted with this came 
pany upon this basis, which contract was entered into prior te the 
filing of the bill oF complaint herein; that the wrecking conpany 
paid defendants ten dellars prior to the somuencement of these pre« 
ceedings and preceeted te carry out its contract by wreeking and 
receving the tbullding, which was almeet werthless ani of se value 
to anyone; that after the commencement of the euit defendants had 
meothing whatever to do with the wreeking of the Wuiiding, “hich was 
dene pursuant te the prior eentract mude in good faith with the 
Wrecking company; that the let ia werth sore vacunt tian with the 
Building. Defendants further aver that they have done nothiag olnes 
the issusice ef the injunction which was in vivlaties thersef, and 
have done mo act of sny kind or deseription wich vould be tormed a 
Violation of the injunctien; they disavew amy intention to somudt 
& vontempt ef the court. 

Taking theese sllegationse ss true, which we must, there 
were no facts constituting a eontespt. The injuseticual order 
sould have no retroactive affect upon the contract made in good 
faith priar to the ocommenement of the proceedings. The writ could 
only operate woon the conduct of the defendants from and after its 
fate, and the answer denies eategorically any sonduct during the 
Life of the writ which was 40 violation thereof. Ae no other facts 
appear, the recerd before ue does not jusiify the order of context 
and it is reversed. 

KRVEREED, 


Matchett snd Johnston, JJ., conour, 
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PATRICK COLEMAN, 235 TA. 6413 


Appellee, 
APPTAL YROM 3UPRRTON court 
vv 
‘ OF COOK couErY. 
PRAPK FIRSHING, 
Appellant, 


ER. PRESIDING JUATICK MeSURELY 
DELIVRRED THE OPINIGK OF TER COURT, 


Plaintiff was atrueck by an automobile belomaing to 
defendant, receiving injuries. He brought suit and wpon trial 
had a verdict for $2,000. From the Judgment thereen defendant 
appeals, 

Liability is admitted an¢t the only question presented 
to un ie the smount of the verdict, whieh defendant clsime in so 
excesrive as to shew fhat the fury acted from pretudice. 

Plaintiff's testimony wae that when he wan knocked 
down he was stunned for « time and had a pain In the ribs in the 
Left side; that he was bandaged by « Dr. UcGrory te whose office he 
Was taken, but that after he reached home he grew worse and called 
in a neighboring physician, Dr. Helleway; thet he had diffienlity 
in breatiine that night ant the meat day smd could not straighten 
wp on the left side; that if he tried te stand we it weuld feel 
im hie side as if he were being struck with a knife, ond he would 
feel pain all over hie bedy; that ke never knew whet 11 wae to be 
tick befere the accident afd that he had mo pleurisy or trouble 
with his lungs. The dector treated the patient for seven or eight 
weeks, bandaged his body around the ribe, alse giving him medicines 
internally. Defendant haf pain in his cheet and passed bicod 
through bie mouth on three occasions, alse svit up blood om the 





night of the aesifent and ence aftor resundug work; that previous 
te the injury he haf been eapleyed os a woulder in « unechine shop 
smd with another man had earried petsof metal weighing 250 pewnds; 
that since the injury hw bad mot been able to do that king of work, 
He mow grinds eastings “weighing abeut one and one-half pounds, ” 
while veated; that he had sharp paine ell ever hie body for about 
nine months; thet at nigat when he lies down the pain pinehes 

him; that be had met been able to do amy ether kind of work since 
the accident sud thet His wages are three goliars a week less than 
they bad been prior te the infury. 

Ur. Folleway, "ho appcrentiy is « competent physicten 
of voneideratle experience, testified that em the evening of the 
accident he foynd plaintiff with two frastured rive on the left 
side; that he felt an4 heard a srapitaus contimeing the fracture; 
that plaintiff had aente pleurloy brought about by the fractured 
ribs. , 

The testineny of « bystander who saw the accident 
iudiestad that the wlow received by platntiff frem the auterobile 
was less in foree than as plaintiff deseribed it. Br. MoGrary 
testified that upon examination shertly after the aceidant he found 
no avidence of infiury on plaintiff's beady, and that while he ape 
plied a bandage and adhecive tape he cid this fer the mental effect 
on the pafient. 

These varlant stories of the respcetive physicians 
Wern properly presextic? to the Jury, which covld observe the 
witnarses ond their conduct and demeaner on the witnese atand. 
Evidentiy greater credenes was given to the evidence of Br. 
Relleway, which tended te eorroborate the ayuptoms ex related 
by plaintiff, and we cannot say this was clearly improper. 

Suggestions are made in argument concerning errors upen 
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the trial, but no point touching them is made in the points 
briefed, 

So oufficient ground appears for holding thet the 
verdiot is so exerssive as te Justify thie court im setting it 


aside, 
AFFIRESD, 


Satebett and Johnaton, JJ., concur. 
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APPTAL FRO THE MUNICIPAL Cont 
GF CHICAGO, 
“Appellee. 5 


\ 


‘WELLIE A, MoGINNIS, 
Appellant, 


VRe 


ER, PRESIDING JUSTICE MesUARLY 
DBLIVERSD THE OPINIONOOF THR CUURT. 


Thie is an sppeal by plaintiff frem an adverse judge 
ment entered upon the verdict of a jury in an aetion to recover 
$500 alleged to have been obtained by the defendant from plaintiff 


through fraud ané misrepresentation in a real estate tranesotion. 

| The substance of plaintiff's claim is that desiring 
te purchase a place of improved property, mumber 6827 Harper avenue 
im Chicags, she was informaed by the defendant, acting om behalf of 
the owners, that the price was $90,000, and that plaintiff agreed to 
buy it st thie price ané pay to the defendant for her services in 
aesieting in securing the property the aifference between said 
$20,000 and whatever leas sum defendant might incuce the omers to 
accept; that subsequently the omners sontracted te sell te plaine 
tiff for $29,500, and the deal was closed on thia basis and plaine 
tiff paid to defendant $500 as she had agreed. About a year and «a 
half thereafter this suit was brought, plaintiff now alleging that 
at the time defendant queted the price of $20,000 she knew that the 
actual price whieh the owners were willing to accept was $19,500, 


and that by concealing this from vlaintiff and misrepresenting the 
selling price as $20,000 she obtained from plaintiff $500, which 


is the subject matter of thia suit. 
Plaintitf and defendant have been Life time friends, 


and there ie some ground to support the enggestion of defendant's 
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atteneys that the real cause of this lew suit is some difference: 
between the parties occurring subsequent to and apart from this 
real estate transaction, 

After considering the variont stories the jury could 
properly believe that plaintiff asked defendant te assist her in 
finding some desirable property for her to purchase, and that de- 
fendant gave a conciderable amownt of time and services to this 
end. While investigating various properties prior te Soteber 24, 
i921, she met Harry J. Kiefer, at that time a real estate salesman 
for James Kalooly & Company. Kiefer gave her the dats as to the 
Harper avenue property, and he testified that he queted to defend} 
ant a price of $19,500, Contradieting this defentemt eays that the 
price he quoted her was $20,000. At that time he gave defendant 
information as te the leases of the bullding, their terms and times 
ef expiring; but it appears that Kiefer was in error as to the 
leases both as te rentals and terns. The Jury evuld mote this in- 
accuracy on his part, and heaving ebserved the demeanor of both wit- 
nesses on the stand could properly aceapt the testimony of defends 
ant as to the eriee quoted. Defentent them showed plaintiff the 
building, queting the price of $20,000, Flaintiff then said that 
she wished to buy the building, ani 1{ was sugeested by defendant 
that the two of them go to Zalooly's office, tut plaintiff aaid she 
could mot go and requested defendant to geo and attempt to get the 
price reduced, offering to give defeniant the difference. Befende 
ant then kad «a seaference with Ziefer and urged hin te get the 
price down to $19,900, and three days later the contract was brought 
to defendant with this reduced price ana it was aigqned. Plaintiff 
testified that she censidered the building "a geod buy at $20,000," 
¥rom these and other circumstances and testineny in the caee the 
jury courd properly conclude that plaintiff poid ne more for the 
property than she was willing to pay; that the payment te defendant 
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of $500 was pursuant to the agreement between the parties and that 
defendant at no time misrepresented or concealed from plaintirt 
anything with reference to the price which the owners and their 
agents were asking for the property. 

A large number of citations and volwaincus arguments 
have been presented touching dual agency. Some time after the 
transaction was closed, Malooly & @ompany gave to defendant $141.67, 
whether ao cosmlusions er a gratuity for effeeting the sale does 
net clearly appear, I¢ does appear that in the nageotiations lead~ 
ing to the conswesation ef the sale defendant represented plaintiff 
and epposed some of the requests aid desiands made Wy Malooly & Come 
pany which defendant doemed againeat plaintiff's interects, One 
eirowmstsnce was vhere the agente of the ownar aiteapted te charge 
plaintiff 360 te have an abstract examined, Defendant want to the 
Shicago Title & Trust Gs. and found there was & guaranty policy 
and refused to allow plaintiff te be charged with the scoot of this 
examination. All the way through defendant Joyally represented. 
plaintiff and we find scthing in her conduct which would tend te 
vitiate the agreement between her and plaintiff ae te her eompen- 
sation. Ghe at so time 41d anything inconsistent with the rights 
and interests ef plaintiff. Sheri v. Bidiagd, 64 111., 22; Lew v. 
Marg, 256 Til., 360. 

) Yhen defendant procured for plaintiff a preperty shich 
Plaintiff was willing to buy at the price quoted, defendant nad done 
all that she vas @iployed to de. The suggestion to attaupt to se- 
eure a lower price 414 not effect plaintiff's desire to buy the 
property, but was merely e@ method whereby the compensation for de- 
fentdant'’s services might be covered by the price vlaintiffY vas 
willing te pay. What may have happened subsequent te the execution 
of this agreement is no concern of plaintiff's... Am agent catnet 
be required to account for a mere gratuity sliheugh received from 
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another person and a8 an incident of the agency. 2 Corpue Juris, 
709; Gay y, Paige, 150 Mien, 463, 

It has been held even the fraudulent representations 
by an agent by which the benefit he is to reeeive by a contract 
already executed is enhanced, do net vitiate the entire can- 
tract, mda the rights of the parties will be detersined by the 
original contract. Hale v. Hale, 202 T11., 131. 

Ye have considered the verious other points present oa 
but do not deem them of aufficient importance to fustify a reversal. 

The instructions are criticized at some length but 
counsel made mo objection at the time they were given and cannet 
bo permitted to urge in this court that chich was net urged in the 
trial court. Brink v. Amptadt et o1., 201 111, App. 419; Stoddard 
v. Zid. Imp. Go., 195 £11. App. 471. Vurthersore, plaintirr's 
brief dees not set forth the instructions cowplained of but refers 
to them only by number. This is not the proper manner to present 
to thie court instructions which are thought to be erroneous, 

The crucial question is one of fact and this depends 
upen the credibility ef the reepective vitnesace. We cannot say 
that the verdict of the jury accepting defendant's version is 
manifestly against the weight of the evidenes, and the fudaeent is 
therefore affirmed, 

AFPIREZD, 
Matchett and Jehneten, JJ., conour. 
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APPSAL PROM CIRCUIT COURT oF 
COOK COUNTY. 


va. 


ARYON SHINOS, 
Appell ant. 


MA, PRESTOLING JUSTICH MesuRMLY 
DBLIVERED THE OPINION OF THE COURT, 


Thies is an appeal by defendant from an order denying 
@ motion tm the nature of a writ ef errer gerem noble to set azide 
and vacate “ Juigment of $5,000 emtored against defendant on an order 
of default for failure to enter an appearance and the verdict of a 
jury. 

Plaintiff’, Gaezke, brought an action of trespass on 
the ease in the Cirevit court of Cook County against Anten Shinoe, 
defendant, returnable to the August 1922 term ef court. thmmens 
wes issued and on July 20, 1922, duly served on defendant. A deecla- 
ration wae filed Sentexsber 7th charging defendant with alienating 
the affections ef plaintiff's wife. Defendant filed no appearance 
and January 26, 1993, wae defaulted for failure te appear. February 
16, 1923, om a hearing by w jury 4 verdict and judiguent vere 
for plaintiff and against defendant fer $3,060.09. Mxecution was sub- 
sequentiy iesued and returned “ne part satisfied.” Jume 7, 1925, 
several teras after the tearm of the court at which judgment was en- 
tered, defendant filed his writtem motion under section & of the 
Prectice act, supported by affidavits, and upon hearing in September, 
1923, the motion was overruled, 

The affidavit of defendant in substance alleges that he 
had no notice or knowledge of the entry of the judgment witil March 
M1, 1923, when a writ of execution was served woon him; that Mareh 
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23 he consulted hin attorney and turned the matter over to him fer 
attention; that pleintif?f in April, 102%, had been employed as 
porter in defendant's place of business; thet he wee arrested 
charged with larceny and that defendant lewed plaintiff $100 for 
the purpose of waking restitution te the cemplaining witnese, and 
the charge of Lereeny against plaintiff wae diemissed; that shertly 
thereafter defendant requested plaintiff te repay the 7100 se 
loaned him but plaintiff refused and defendant discharged him fram 
his employ; that immediately after defendant was served with sume 
mong in thie action plaintiff advised defendant that if defendant 
did not insist upon the repayment of the G100 he would not orese- 
cute the oult, and told defendant that he did not need to pay any 
attention to the sult, and that at divers times aftar the service 
of summons on defendant, “the plaintiff, his acents and friends, 
advined the defendant and ved iidiinked Abe that everything wae all 
right and that he nesd net worry about the matter as the suit 
would be dropped;” that im August, 1922, olaintiff left the state 
and defendant has been wmable te find bim; that beesuse of these 
statecents by plaintiff and his agente, defendant consulted no ate- 
terney emi filed ne appearance anid tock ne steps te defen’ the 
suit until after the service ef the writ of execution on him on 
Maroh 23, 1923. Defendant also denied the charges contained in 
the declaration filed. 
Srrors of fact whieh can be reached by this motion 

must be of such a mature as would conclusively have prevented 
entry of juéguent. Gould Bstate v. Yataon, 8 Lil, App. 242. 

4nd errors of fuct may imelude duress or an excusable mistake. 
Tosetti Brewing Co. v. Soshler, 200 Ill, 349. But the motion is 
not intended to relieve a party from the consequences of his own 
negligenee. Cramer v. Uilinois Commercial Men's Assog-, 260 Til. 
516, Absence of appearance by claimant and misunderstendings on 
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the part of attorneys for administraters which occasion their faii~ 
ure to be present at the time cause is called for trial, are net 
errors of fact within this section. Weller & Sons v. Berry, 207 
tL. App. 165. 

The gubstance of defendant's affidavit is that he was 
misled by plaintiff's statement that he, the defendant, “need not 
worry about the matter as the suit would be dropped.” We are ree 
ferred to no case holding that such o statement would justify a 
a@efeniant in wholiy failing to take any steps towards defending a 
suit. iIn Pry v. Amey. Ine. GCo., 155 TAL. App. 384, the record 
shows that the cause had been setiled by the payment of money and 
& stipulation duly signed te that effeat. It would tend to dire 
rupt ali rules ef practice if the defendant sould ignore a summons 
and at a remote subenquent term of court have a Jjudiment set aside 
by merely meking an affidavit that the plaintiff had teld defendant 
that he need mot worry aa the suit would not be prosecuted. Re- 
gardiess of what plaintiff had asid, it was the duty of defendant 
te respond to the susmene to eppear in court and te take proper 
stepea to defend the action brought agalost him, te rely, ap defend- 
ant. asserts he did, woom the mere promise of auch an irrespensible 
and uitruthful individual as defendant's affidavit discloses plaine 
tiff te have been, and which was known te defendant, was clearly 
inexeusable negligence. 

The erder eof the court denying the sotion was proper 
and is affirmed. 


APFIRLFD. 


Natehett and Johnston, J7., sonecur. 
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APPEAL FROM MUNICIPAL COURT 
OF CHIGAGO, 


( 
\ f y 
f ~ ‘5 y Kee 


NOSES LEVITAR, 
Appellee, 


Va. 


hk. G, WOLF, 


MR, PRESIDING JUSTICE MeSuELy 
DELIVERED THS OPINION OF THE CouRT. 


This is an appeal by defeniant from an adverse judement 
in a forcible detainer suit tried by the court. Plseintiff doce not 
appear in this court. 

On the trial plaintiff introduced what purported to be a 
warrenty deed eonveying the premives te bin, alse evidanee that a 
netice wee served upon defendant demanding immediate possession of 
the premises, »hich notice was served upon defendant in his office, 
which is not at the premises in question, Also notice was served 
upon “a woman" upon the premises, 

The action ef forcible entry und detainer ia a statutory 
preceeding and cannot be maintained except under the conditions named 
in the statute. Section 2, chapter 47, Tllinois statute. There was 
ho evidence as to the existence of any of the eonditions named there- 
in. 

Heither was there any evidence that defendant was in 
possession of the premines when sult was commenced. Thia is an es- 


sential eondition to the maintenance of wyoh an setion. Mg@iysky rv. 


Belson, 17 I11. App. 182; Godair'a Batate v. Gage, 220 111, App.348. 
As plaintiff fatled to make a ease the judyment is 
reversed, 
REVERSED, 


Matehett and Johnston, J73,, sonenr, 
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rooration as 
THE WAST ICATIONS, 2 3 5 I A 
APPRAL FROM MUNICIPAL Genk a 
V8. 
OF CHICAGO, 
DUBN'S COMRERCIAL S8RVIGR, a 
Gerperation, 
Apvellant. 


BR, PRESIDING JUSTICE MeSURELY 
DRLIVERED THE OPINION OF THR COUNT. 


This isn an appeal from a judgment for $693 entered on 
a verdict for that amount ageinet defendant. 

The sult was brought wpen a written contract, whereby 
in oonsideration of S100 paid by plaintiff to defendant, defendant 
agreed to furnish its services in colleeting plaintiff's accounts 
fer a period of one year, plaintiff agreving te wae the servier sco 
cording te certein inatructions in the contract. The bacia of 
Plaintiff's claim is won the following guarantee: 

"Dunn's Commercial Service guaranters to pay te the 
above named subreriber in cash, vithin ene year from date, 
any deficiency between the amount actually collected through 
the use of this service and Seven Times the amount paid for 
this service by Subsetiber,* 

Plaintiff alleged in its statement of clisim that it 
had peid defendant $100 as provided in the cemtract and had turned 
ever for collection certain listed accounts; thet it followed in 
all reepects the instructions of defendants, and that notwithstand- 
ing the year for service had long expired defendant had failed te 
make eolleetiens, sxeept seven dollars, whereby defendant became 
obligated under its cuarantee to pay seven times the amount paid 
for the services, leas the sald seven dollars, nauely, $693. 

The undertaking of defendant wnder ita quarantea vee 


an original wnderteking. ‘Similar centracts have been construed in 
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Brits v. Gone. Adjustment Ge., 260 TLi. App. 287; Baltivere Trust 
Co. v. Cong. Adjustment Co., 190 T1l. Apw. BK, and Judgments on 
such guarantees have been affirmed, 

Defendant asserts that plaintiff failed te prove on 
the tricl that i4 complied with the inetructions,as it was heund te 
fe. Defendant's brief does not point out in what respvcts plain- 
tiff's evidence fafled to show thins. tt morely aubmite the ase 
sertion in genersl terma “witheut particularizing." Defendant has 
misgonecived the situntion in thie court. Pleintiff intretuced 
evidence with sonaiderable detail, shewing what it had dene in 
attempting te aowply with the instractions, The jury foumd that 
plaintiff proved that 14 fellewed the tistructions. The presweption 
@n appeal is that the verdict was fustified in this reapeet and will 
Stand wileses the party apsesling ean with particularity shew te thie 
court whersin it war mot in aecord with the evidenee, Kething is 
presented which vould justify ua im hel4ing that the slaintirf ata 
net prove that it in good faith followed the required instructions 
and performed its part of the contract. 

The second point made is thet the court errec im ade 
mitting improper evidence, Again the objeetion dees net particulam 
ise. It seems to be based upon the assertion that certain documen- 
tary evidence vere net oririnal documents, Ye are tn doubt as to 
what Joewents are referred to. The sbjcecticn seame to be directed 
te twe exhibits, but the nature of these is not stated. From that 
is presented in the brief we cannot Knew whether er not these are 
secondary evidence, The testimeny of Mr. Boeloat, plaintiff's 
Gredit manager, would indicate thet these oxhibits were mot seconde 
ary. Plaintiff's evidence was by depositions and obfections should 
have been made when they were tekm, or a action made to suppress 
them befcore the trial, se that better evidence, if any, might be 


obtained. i. G. Rs Ro Gos v. Zoubks, 191 Til., 67, 
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The third peint ia that it was error to permit »olainge 
tiff to examine Jacob Shapiro, under section 35 of the Municipal 
Court act. Shapiro testified that he was the manager ef defendant ta 
Commercial service. Me therefore comes clearly under section 33, 
which permits an examination of the "meneaging agent of any corpore- 
tion which is a party to the record in auch suit.* 

The fourth point ia that the arguments by plaintiff's 
counsel were prejudicial; but we are mot told what cowisel said and 
SO cannot pass won this point, 

Defendant's brief complains of a mumber of matters 
without informing ue as te facts. We are merely referred generally 
to the record. We will not search the reeerd for grounds fer a 
reversal. When the reviewing court is acked to set eside a judge 
ment founded upen # verdict, it will de so only where it is clearly 
and monifestly made te appear that the verdict is contrary te the 
weight ef the evidence, or that there hae been prejudicial error 
committed upen the trial. Here general complainte and statements 
as to the evidenoe and rulings of the court are not sufficient. 

As no sufficient reason is presented for revereal, the 
Judgment is affirmed, 

AFPIRBED, 


Matchett aud Johnston, JJ,, concur. 





“einasistate « aan mene oe bit 

: “ae daw oepsto tose tod iow on ov ret piotaoatees e oe i 
3 ais arity mane SORE fen am 

tes te os « = Fe eal tebe Beha 










. sed a et 0 cone 












Pas HT eee ok sae ONS fee ay Aa Ne are MRS SY ee 2 RH poyail ay a v4 - an 
ee PERE SETA: Wie ar See ee GR fara ck, 
i oath ME dd Nilo, asia = 





TAP iy 1a 8 : ie es sin co IM ihe of be * TN LT a EAN A RI eam bai Ap sine Gi en" ri 





f BL SA UOR MT SLMS Ua AL Tie SnCu mela CHOI DR) Cue CORRAL extant a i ng jp 





| 
. 
| 





245 = 39534 l/ meh. 
{ 


JOSEPH J, BORLY 2oo 1.A.614 


appellee, 
AYPEAL FROM MUNTOL2aL count 
OF CHICAGO, 


V8. 


CLARENCE W. SHABIFER and 
A. Ke SCRUBNEMANN, 
Appellants. 


ee te 


WA, PRESIDING JUSTICH MeSURELY 
DELIVERED THE OPISION OF THE COURT. 


This ie an appeal by defendant Sehvenemcmm frem an 
adverse judment rendered’ in a replevin auit tried by the court. 
The preperty in controversy waa om automebile and plaintiff ras 
helé te be entitled te possession aud to have judement of one cent 
for damages ageinet defendant ichnenesaun. Defendant Shaeffer vas 
the temporary custodian of the ear and 444 not appear in the case, 

Yer about cighteen months orior to the oeeurrenee 
giving rise te thia eoutroversy plaintiff was + salesman in the 
employ oc the Schweneranm Eotor Sales, under whieh same defendant 
A, &, Sehvuenemann daalt in nutomohiles in Chicago. Plaintiff tea« 
tified that ho had ee compensation a drawing aeeount of fifty dol- 
lars o week and « commission of five per cent om all cars eeld by 
him, Auguat 25, 1924, plaintiff and Schuenemanmn hed a conversa- 
tion with reference to the purchase by plaintiff ef an automobile. 
There is m dispute as to part of the terms of gale. It is not 
disputed that the orice of the ear was $1260, and that plaintiff 
wae ts pay $290 cash. This eash payment was made and accepted, 
Plaintiff snys the balance of the purchase price was te be paid 
by the cancellation of acerued commissions on sales of scars then 
due frem Sehuenemanm to him. Defendant testifies, on the cone 
trary, that the balanee of the purchase price was tc be secured 
by the transfer of a chattel mortgage from onother gar owed by 
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Schuenemamn onto the new car purchased by plaintiff; that the car 
Was delivered to plaintiff on thie understanding ond thet defend- 
ant went out of tewn for a week and Left hia son, &. A, Selnenee 
mann, in charge, who om request from plaintiff and upem plaine 
tiff's assurance that the transfer of the chattel mertgage had 
been made, gave him a bid) of male conveying the aatoumebile to 
him, Plaintiff denies that there was any agreement with reference 
to a chattel], mortgage. 

The determination of the facte as te the terma of the 
Purchacs devende upon the eredibility ef the wituesses. The trial 
gourt saw them and heard them testify, aid we coamnot sey that hia 
eonelvueion te aecept visintiff's version vas not justified. ne 
consideration tending to support vlaintiff's stery ia that although 
Plaintiff eentinued te work for Sehyuenemann and vomtinuously used 
the gar, it wae net wetll shout a month thereafter that Schnenemann 
attempted to get possension ef it. 

The Judgment wan proper fer the reason that defendant 
Was entitied to pouscesion of the uutomebllie, if at sll, upon the 
ground enly of fraud on the part of plaintiff with reference te 
the eontract of saie and a consequent reccisuion of the eame by 
defendant. Fut defeniant dees net claim that the contract of 
Gale wae rescinded. Ye has kept the $280 paid in cash and dees 
not offer to return it. He eanmnet affirm the eontract in part and 
rescind in part. If he alects to receind he must put the plaine 
tiff in the samo seovcition he was before the sale was made. He can 
not have both tae cash payment and the auntomebile. Jenmings v. 
Gage, 113 111, 611; Rigdon +, Walestt, 241 D1i, 841. 

We age no sufficient reason to reverse the Judgment, 


ene it is affirmed. 
AFFIRMED. 


Hatehett and Johnston, 7J,, sencur. 
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AGASHA TOM, tee 95 5 Tks 61 4 
ee APPEAL FROM SUPERIOR coun 
OF COOK cowry. 


Be 


BARL BE YOUNG, 


BR. PRESIDING JUSTICR MeSuRALY 
RSLIVERED THE OPINION OF THY CouRT, 


Plaintiff, bringing sult alleging that defendant 
‘broke his promise to marry her, from which she suffered danages, 
wpon trial hed a verdict and Judgment for $2,000, 

Defendant asks « reversal woon the ground that the 
werdict fe agsinst the weight ef the evidence. eth plaintiff and 
defendant were thirty-one years old at the time of the trial, Gste- 
ber, 1923. They have lived in Chicago all their lives, plaintare 
living with her parents. They beeme sequainted when they were 
sixteen years of age and saw each other at more or Lesa frequent 
intervols thereafter. Plaintiff teetifies that in February, 

1921, defendant proposed marriage and plaintiff rephied that her 
mind was not made up fust then and defendant said that he was 
not finanelaliy able to marry just at that tine. Pisinatiff says 
that in June, 1921, the proposal was renewed and she accepted, 
Saying thet she would marry defendant the folleving spring; that 
thereafter they were regularly tegether and discucsed the coming 
marriage frequently; that she went different plaees with him and 
that be ealled to see hor regularly omee during exeh week and on 
Syndays; that she expected to be married te defendant the follewing 
spring but learned shortly after January 6, 1922, that defendant 
on that date had married Gordina Decker, Defendant winite the 
provesal made in February, 1971, but says that im April they haa 








&@ quarrel over a ring defendant was wearing whieh sas given te him 
on her deathbed by a forwer sweetheart. Plaintiff denies this 
quarrel and denies that-she hui any conversation relating to this 
former sweetheart. Defendant testifies that in June plaintiff told 
him that she aid mot have the came feeling for him that che formerly 
had, and that he replied that if thie was true they “wight aa wel) 
quit visiting together;" that a few days later, at the request of 
plaintif('s mother, he ealled at the house and asked the plaintif?, 
"Do you vant te get married now?* and she replied, "Mo;" that de- 
fendent asked her if she vante? to get married in the fall and she 
eaid, "I don't kmow;" that plaintiff eaid thet she did net want mm 
engagesent ring; that defendant then told her thet they had better 
go on together to see if che eould forget about the former sweet- 
heart and thet in the fall they sould talk the matter over again. 

14 wae evufficiently preven by the teatimony of beth 
parties and of others thet ia the fall ef 1922 defendant ealied 
regularly st the home of plaintiff ana that theiy conduct at thir 
¢ime wae that of Lovers, Defendant himeelf admite that he was 
going with Siow Decker in Eovesber andé Decouber, 1991, but continued 
his calls wen plaintiff and hie leverlike conduct tevarde her | 
up to a few days before bis marriage te Mise becker, 

There is no revarkable difference between the stories 
of the parties. The conduct of defendant towarde plelntiff in the 
fall ef 1921 em only be explained upon the ground that he consld- 
ered that they were engaged to be married’. Under the cireumstances 
of the ease we cannot say that the verdict of the jury, who 
gould observe the demeanor of the witnesses while testifying, is 
monifestly and clearly against the weight of the evidence, 

Tt is sada that the court admitted improper evidance 
in permitting a question te defendant ae to whether he had purchased 
an engagement ring for Kiss Decker, whieh he anawered in the negae- 
tive. We think this was relevant to the fact, and argument sought 
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to be deduced therefrom, that defendont had bought ne mgagauent 
ring for the piaintiff, 

‘The giving of instruction number 14 at the request 
of plaintiff was not prejudicial errer. 4 told the fury that 
if they beli«ved there was « promise of marriage ia Jue, 1971, 
and the defendant failed to keep the same, that the burden was 
upon defendant to prove that he bad “a justifiable cause” fer the 
failures te carry out this promiee. Technically thie is net ger 
mane to the issue. Defendant denied the existence of any promise 
te marry. This instruction raaliy gave sim the advantage of a 
defense which he had net made, namely, that even theugh he had 
eoutracted te marry plaintiff, bie breach would be exeused by 
justifiable cause, This cowld uot prejudice defendant's cane. 

inetruction nusiber 12 an te the preponderance of 
evidence correctly states the law. Inetruction number 1 given 
fer plaintiff ae to the meaaure of damages is preper as confining 
the damages te such «8 are alleged im the deglaration, The deco 
laration @14 net allege amy damages on scoount of iliehealth, so 
that the instruction dess not cover gush dameges, if any. 

We are of the opinion, however, that the amount 
awarded, $2,000, by the jury is exeessive. The parties had bean 
acquainted since childheed, and at the time ef the engagenent 
were about thirty years of age. The matter was apparently prie 
vate and there were no attendant sggraveting eireumetances 
justifying the award of such a large anownt. Plaintiff's cone 
duct suggests that she 414 not wholeheartedly wish to marry de- 
fendant, as she seemed reluctant te fix a date for the wedding. 
We doubt if her affectionate emotions were a0 wounded as was her 
pride, and the case hinte eomewheat of the motive of revenge on 
her part. the has euffered no financial less, She madexmimoxt no 
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almost ; 
preparation for a trousszeau and wharkeedder did hething towards 


preparing those textile articlos ueed in housekeeping, whieh 
ere usual won an sppreaching marriage. Defendant is a meuber 
of a firm desling in real estate and has «a salary of $200 « 
month. He has an interest in a flat building whieh ameunts te 
about $3,000, also one or twe vacant lota. A judgment of $2,000 
would take a oonoiderable part of his property. 

The verdict 1s so oxeeseive ae te indicate that the 
jury was moved thereto by paseion and prejudles, The amount is 
mach that this court is unable to require « proper remittitur. 
A new trial should produce @ resvlt more rassonably Justified by 
the eclreumetences, although we take the liberty of suggesting 
that « settlesent between the parties should be made, 

For the reseon abeve indicated the Judgment is 
reversed and the enuse is remanded, 

REVERSED AND BERANDED, 


Matchett end Johnsten, JJ,, coneur. 









 feomis: “ i a ol 

-bwena gektseoe 8 acthoanalle 
to bes anigeodseced Gk dan af 
ee betes 


Mei 


i a ‘te yaehas: aauiueel eterna Looe ot sania 











s: LONER LH | 
vt Widekoweet oom tier a werhere Bereta inthe 
i eps a wie at Ahyaectiiies jeeharenahee 
(4k he et bike selene add mow hed famed 
th Dhemaheh SAF boven teal eunde wenaer sate 
Sebanwee 8h sai ad ont | 











DNS Bae: 


sna caion 





oe 
pape iar aR Uae eats heed 
re al sty: saute 





She AGUA RERUNS CG | Lye saline Sa Aes dee Peis ‘ab A a 


GM, Pan RATER SEU OR ae Pe Nese. aug e ee 
Pe MEE cl 


i aan 


ee ee ee 


i 
1. 2a eo eae: 2 ae 
A a 2) 


PE Mme Sa. neva te? , ify re Beond, *s ™ Hide FiGeL Nery, ta ez. nih, mee a ‘eines 7 ' ; 





| 
/ 
| 
i 
| 
| 





279 ~ 29368 r 


2301.A.614 


APPeAL FROM MUNICIPAL coURT | 
OF eHICAGO. 





CORRENS PARTER GSHORKE, 
Appellees, 


ve. 
METROPOLITAN LIPR LSURANCE 


COMPANY, a Corveration, 
Appellant. 


ie ie od 


BR. PRESIDING JUGTICN MeSURELY 
DELIVERED THE OF THIGH OF THX COURT. | 


Plaintiff bringing auit on two ineurance poiictee ia- 
sued by defendant om the life of Love Partee, won trial had a 
verdict for §200. Fran the judgment thereon defendant appeals. 

Plaintiff's statement of claim alleged that defendant 
executed two policies of insurance on the life ef Love Partee, one 
@ated August 16, 1915, the other Jume 23, 1919; that they were de- 
liversd to her; that she was thon the wife of Love Partee; that he 
died on or about January 4, 1923; that proofs of denth were made 
in compliance with the terme ef the policies and that ehe is the 
rightful beneficiary by reason of having paid all the premiums. 

The evidence shows that slaintiff was net married to 
Love Partee witil April 8, 1919, which eas more than three years 
after the firet policy was iseued, altheugh plaintiff testified 
that they were living together at the time the policies were issued. 
Partee left her Hevember 15, 1919, afd she proeured a diverce from 
him in April, 1922. Ghe alleges that he died January 4, 1923. the 
was therefore net his wife when he died, 

Defendant asserts that plaintiff cannot maintain this 
action as the reliches are not payable to her. ‘The first policy 
mentioned no beneficiary, and the second is by its terms made payable 
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te the executor or aduiniatrater of the deceased, Where mo beneficiary 
is mamed the right to aye is in the personal representative of the 
desensed, Bagnachusettg Mutual Life ing. Go. v. Agbineon, 98 M1. 


324; Houbmer v. Metropolitan Life Ing. Gg., 146 lil, App. 262, 
_ assuming that the policies were delivered to plaintiff and that she 





paid all the premiums, whieh is doubtful, she still wewld net be ene 





titled to mue wpon the policies. The sontracts are between the in- 
sured ani the company, and in the absence of some expressed provision 
in the policies whereby the company agrees to pay a certain named 
beneficiary, suit can only be maintained by the representatives of 
the insured's estate. 2, 5. Life ing. Go. v. Ludwig, 105 T1l. 308. 
Although plaintiff testified that she paid the premiuns 
on these policies the receipt offered in evidenve te support this 
testimony does not seem to relate to the policlue in question. The 
Feeeipt is for $5.85 fer nine weeks premium, but the premiums en the 
two policies sued on for the nine weeks would emount to only $2.25. 
The receipt else seens to refer to a policy number which is not the 
mumber of either of the instant policies, and on itm face the receipt 
_ purports te refer to presidium received on the “policy Gsberne.” Evie 
dently thie receipt has mo commection with the policies in question 
and threwa very great doubt upen the teetineny of plaintiffs that she 
paid the premiums, 
The death of the insured, Love Partee, is not established. 

When plaintiff demanded payment from the defendant's agent she was 
given the necessary forms for proof of death of Partes, Defendant 
says these were never filed with the cowpany or ite agentes. Plaintiff 
by her testimony sought to show the death of a certain Overton Russel 
amd that he was the same man aa Leve Partee, There was some evidence 
_ f @ witness, Johnson, whe says that he knew Partee in his lifetime, 

amd that while at the cemetery in company with Partee's brother the 

casket was opened by the “men whe do the burying," and the witness 

somewhat indefinitely identified the body as that of Partee. The 
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brother of Partee, who was said to have been present, did nwt teetity. 
Defendant very pertinently argues that if Partees died there must 

have been some one whe could identify him « slither decstors, nurses, 
his wife, friends, or his brother, We camnet agree with the coneline 
sion ef the jury that the death of the insured was suffied ently 
proven. 

Plaintiff's case seens te rest net o¢ much upon the 
provisions of the policy ond compliance: with ite terms es upon the 
alleged verbal promises made by defendant's agent, Mr» Cooper, whe 
denies categorically ever having made such promises ae claimed by 
the plaintiff, and the cirewistamees do not tend te euppert visin« 
tiff's teatimony in thie respect. 

The jud@sent eannet stand and it fe therefore reversed 





and the enune is remanded, 
RSVERSED AND REN AWSED. 


Batechett and Johneten, J7,, eoneur, 
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MAZA D, FISCURR, 93! 


Appellee, ApS 





from ineaurthe Court 
VB. 
GHARLAS LITT, 


Appellant. 


Gook County. 


MR, JUSTICE JOHRSTOR DRLIVERED THE OPINION OF THE COURT. 


This is om spyeal by the defendant, Gharlea Litt, 
from a judgeont of $7,000 rendered by the Superior Court of 
Geok County on a verdict of a jury in favor ef the plaintify, 
vada Dd Fiseher, in ah action fer damages for injuries slieged 
to have been received by the plaintiff in « eolliaion between 
the sutemodile of the plaintiff and the sutemebile of the defen- 
dant. The present trial ie the third trisl of the gase, Bach 
trisl wae before « jury. The twe triaig preceeding the prosent 
one resulted in dissgreenents by the jury. | 

Zhe principal iseue im the ease relates to the question 
of the damages. Gounsel for the defendant states that he 
"does not intend te raise any question sbout the sutficlensy 
ef the evidence to support the verdict, se far se the liswility 
of the defendant is conserned.” It will only be nooesoury, 
therefore, te state «nd diseuss the evidenee insefer as 1% 
bears on the matter of damages. Gounsel fer the defeniant has 
failed to index im the abatract the mauss of the wituesses, 
the pages of the direst, crows and re-direst examination o8 
remiired by Rule 16 of this eourt. 

The plaintiff testified that there were three passengers in 
her automobile besides hergelt; that she was driving oni wae eit- 
ting on the left front seat; thet when the sutemobiles coliided 


her sutomobile “went over on the side” anéd she was injured. 
testimony og te how che wae injured ia somewhat confused. seas 
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ad 
as follewa; “Well, when the ear went over on the side, the young 
lady that was sitting on the stool slid ever on te the doorway 
and the gughions on the seat that { woe aitting im «lid out from 
unmier me and thia stocl ~ 1¢ has mo back te it, it has just 
round short pointe ~ and I atrugk against that soing over and 
at the same time ~ I really eoulén'’t say what else happened 
to me, because on the lett aide of my leg from ay knee to my hip, 
the bleod was under the skin, and wes im that condition - 
the whole leg was in thet comiition - for two weeks. What I 
struck the leg part on I den't know, uilese 1t was on the handle 
That lowers the window im the door, and the steering wheel got 
me in the stomch." The plaintiff testified further that she 
felt ss though she had « terrifie beating o11 ovek her body; 
that there was a break im her ekin just below the knee, from a 
pin or something ond there waa bleed flowing from it; that she 
was taken to & hespital im om sutomobile, tut that ehe did not 
Yeoeive any treatuent from any doutor or interne in the 
hoepitel; that ghe weshed off the bieed hergelf in the ladies’ 
washroom, “and stuek a pieoe of tellet paper on it;" thst she 
left the hoapitel snd returned to the seene of the seal dent 
where she met the defendent om kad « eouversction with him; 
| that she then went to the Zorthwestern Depot, aet her huaband, 
returned te the hospital te look after the pausaengera whe hed 
| been injured, and returned to her home; that she went te bed 
sbeut 9 o'clock thet evening; that she had ne trestment before 
she went to bed; that the mext morning, while taking o beth, she 
+s metioed s hernia on her left aide whieh was protruding and ich 
was about the sise of a mmill egg; that ahe has suffered very 
mich fren hernia since the socidemt; that on the right side 
it woe not so bad; thet che had been operated on for hernia on 
Heovember 1, 1920; that after the operstion she "felt no effeots 
whatever;" that after the secident, ot the suggestion of her 
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husband, who is a phycielan, she wore a rubber binder; that the 
morning after the avcldent she was examined hy her hughend; that 
on either the secon’ or the thin day after the secident she 
was exouined by Ur. Wililay 0. Wermuth, whe was the family 
phydician; that br. Yeruuth preseribed o mawsage, rest audi 
quiet; that {rem the time of the seeident, namely Marek, 1921, 
te Deocaber, 192), or January, 1922, the only treatment that she 
took was maxange rubs, Bot epsom wult bethe; that the day after 
the accident she went with her imeband in a taxieeb to the 
hespitel to ees her friends, whe wore passengers in her oar at 
the time of the seaident, and who were injured im the secident; 
that either the second or the third day after the nevident she 
went over to the offiee of the defendant; that following the 
aesléent there wae 4 period of time when she was up and areund 
Going her daily routine, geing out whenever ahe wished to; that 
the firet time tast she had any real severe paim wae three or 
four weeks after the seeident; that «t that time she noticed a 
aevere pain 4t the ond of her spine; that <t the time ef the 
ascident her whele belly was bruised severely; that she bad pain 
all over her vhole sedy; wat the seversat paim that she setioed on 
the apine was three ox four weeks after the sceident; that about 
three or four weeks after the accident she wae confined te 

her bei with pain; that she would lie down ond would be unable 
to get up; thet whe would bave te have savistence to help her 
Up; that she wie not sonfined to her hed continuously at that 
time; that ofter the seeident she slept wider eplates far 
almest s year; that she hag been mnerveus md hysterical singe 
the secident; that pain in the sciatic nerve cemnenoed on 
Jemuary 10, 1922; that it some on suddenly; thet she was cen- 
fined to her cough with her clothing on for two days; that it 
took threo nen tc sove her couch down the front hall te ber 













“est Maes jm seas: & e908 9% pernann & we pat acim 

aot eeeniiond, tae A oi uh Ae som eda Gen adeaae aett ott wiles , a ¥ 4 

eae, Sag. debs aa wale ya ioe 2b ede ae pimen ais 7 se 9 ‘ 

pikers oa ame by, lien’ enliuew ical bats 

hee dees Fe lal cc Sernewese eases gs uote 

gS oe pt : EGbaail sonttove ag ee: aay oe ed domes r 
= it Hees se st “ ade wate ee" : lou 7 




















i“ ae a8 aoa fl anequace vow gabe at tee aw oon here 
: eobienn ode ad bot eee ann any -Shettoee at Be 1 eas 
‘ace: teontaee at wine xe apie watt 2 ane a ie 















i Da st wat 1 a0 sai outs to aos wise * oe 
dustt w indies nife nerenede le godon, amb mi we 
dy owraid Natt nteg sworee see ee dat ee Sit kt 

& dounton ae satel fest fa tae ‘Hipobone | - age’ ip os 







sie “at avtaage sibs tape oan moines ae wits re at 
weate teoinarsyd hae Sonervesey aed seed oie tas ead * saomte : 
5‘ : ad emes9 errina coksict oe ui hor, wae ‘taostons « ot ae 
tt sew eats teat reletiiae ay ose oe test i ae ae | 
hs ast cement bid 02 oy geadte te wa arte man 















ee 


frost beircom and to put her inte her bed; that her clothing 
had te be out off of hor; that from then om whe was coutinuously 
eonfined to her bed until Mareh, 1982; that she would seream 
at the tep of her velise when any one teuehed her or attompted 
te move her; that there was o preseure againat the wuseles 
of the rectum that 414 not alioew the bowels to move, ami that 
4t ms 6 or 7 days before the bewele would move; that she wae 
attendeé by Dr. Yermuth until yebruary or Morgh, 1922, when be 
went to Japan; that at tails time br, Albert Jensick, an setespath, 
Was dalled im and that she received tresiment frem hia; thet she 
neties? an inglination of the hips «hich resulted in one ieg 
bedug drown up; that her heel is sumb; that her right leg is two 
{nohes shorter then her left; that she used s orutch witil August, 
1928, when she was able to get sround with © eae. 

Br, Wilijem ©. Werwuth tevtifiek on behalt of the pliein- 
tiff thet ke examined the gleiutiff in Maresh, 1941, about 
3 or 4 days after the seoident; that be made 8m erdinary exemin- 
ation because 1¢ was so painfol; that on the tollewing day 
he vigited her ogain «nd made & sore thorough examine tion; 
that on his first visit the pain was general, all over, the 
epins, the leg awi the pelvis; that om hie sesomi visit he made 
a more thereugh examination; that he sdvieed rest; that she was 
lying in bed om her back; thet after the second rieit he 
visited her dnily for aveut two weeks; that in that twe weeks 
there wos some ohenge regarding the pain, «nd in about taree 
Weeks it was worse again; that after the third week the pain 
Was along the left leg; that he sontinmed to visit her for sbout 
4 weeks sliegother, and that he hag not trented her sines; 
that on his first vieit he wen told that the ascident had happened 
S or 4 doys before; that he said, “Well, you certainiy had some 
knock didn't you; thet he saw bruises ani “hemmorhagie things” 
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im the okin of the leg; that 3 or 4 duys afterwards the 
seiatio pain developed inte an agute form; that he ia clear 
im his mind thst the selatien wan present aid that the plaintite 
sompleined of it within « week after the sceident; that Lt let 
wp for sbout &£ weeks ond them it returned in a sore virnlent 
ghape; that ot the time of hia last visit he» dviaed her to 
have © manseur te relleve the pain along the lower part ef 
the sacrum «ui the leg, the asiatio paim; that eeisaties is ive 
te infected tensile er teeth or an intestinal infeetion, and 
also from troumatiem; that he hardiy thinks an injury te the 
fourth ami Titth lumbar im apt to esuse a selatie condition, 
but that an injory te the eoecyx would; that about 4 or & days 
after the secldent he exssine’d her neae, teeth, heart, lenge, 
abdouen, links, whole body under preseure, sunt made toate of 
her urine; that in miking «11 these tests aid exeminations he 
wae locking for a feous of infection; thet the only thing he 
Gidn't do wig to X-ray the teeth; that at that time he didn't 
think there wae a frecture; that im April, 1928, he went te Japan; 
that he epersted on the plisintiff for « deuble inguinal hernia; 
that the mosles were good and there wae nothing ot the time to 
indieate the donger of « recurrenge; that he also operated on 
the plaintiff for o ruptured appendix obeuwt 12 yeors prier to 
the operation for hernia; that in the operation tor sppemdicitia 
he removed the right ovary, the left ovary snd the right tube, 
@il of which were one mass; treat the sondition of the appendix, 
evaries ond Pallepian tubes was due to a long chronic sppendicitis; 
that the orgens were four or five times bigger than they shenld 
be and were gangrenous in sppexrance; that the removal of these 
orgens would not sause nervousness, 

Dr. Albert Jansiok testified on behalf of the plaiutif? 
that he is an osteopath; that he firet saw the plaintiff at 
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her house svout the middle of Mareh, 1982; that che wau in bed; 
that he examined her baek and found that the lower part of the 
lumbar, fourth, fifth, were rotuted; that he slee found ao 
Pigidity at the coovyx; that he sleo found that the aciatio 
nerve waa infiumed; that he bead om i-ray pieture taken; that 

it was chown on the first trial bat bad beon Lost; that ne 
foumd that there was a pressure outside of the coeeyx, and that 
it was not movable; that it was a solid bone deposit, and 
around the sevond segment there woe a hardening, a eanlourecus 
deposit, or lime deposit, which indiasted « fracture of the 
bone; that the plaintiff had a feacture of the sovgyx; that the 
Lime deposit would osuse « rigidity in «beut 6 weeka; that the 
sondition sight srise immediately after the avsideat or after 
the depowits are slrendy settled; that there would not nesegaar. 
ily be iamediute pain after a fracture of the cooeyx; that there 
would not be any pain unlegs the nerve was imuediately invrelived. 

In revuttal the plaintiff testizied that Dr. ermath 
@eused taking gare of her when he wont to Japan; that he 414 not 
take care of her any time after the fourth week after the 
accident; that he did not recommend « wsaseur, wut that she 
got the maaseur when Dr, Wermuth left fer Japan; thet Ur. Yermuth 
@ame te her home 3 or 4 duys ufter the secident; that he saw 
her 3 or 4 weeks after that once or twice a wesk; that the 
Visite to her home were primarily to see her husband; that br. 
Wermuth was calied in to take care of her cithexr the latter 
part of Devember, 1921, or the carly part of Jamuary, 1922; 
that at that time she did not heave bruises on her body, 

Dr, George J, Aste teetified on behalf of the defendant 
that a fracture of the cocoyx of sufficient size that callous 
had formed about «2 half em inch im srea would dieable a person 
at the time the fracture was sustained, besause of the pressure 
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of the disloasted coeoyx om the adjoining tiseue; that if 
a persan with ouch « fracture atteapted to walk there would be 
pain “nlimost to the point of disability"; that in hia opinion 
the pleintigf aia not sasteaim o frevture of the soceyx at the 
time of the secident; that im hie opiuion the volatioa of the 
pleintif< was not caused by the secldent, for the resem of 
the long interval between the accident and the momifestation 
of the soistioa; that im his opinion the reeurrense of the 
hernia wis not esused by the sesident becaume It wou not 
noticed until “three duys following” the secident; that if 
one of the Pallepian tubes wae ieft im the piaintiff's bedy 
4n am inflamed voudition, he might sosume that there was a 
feous ef pus left in the body that wight preduee the meurslgie 
soudi tien. 

Dr. Ay G, Bonney textified om benolt of the defendant that 
im hie epinien the plaintizz (14 mot sustain a fraéeture of the 
eoueyx at the time ef the sguident beanwuae of the abacnge of 
What might be erlled lowslised symptoms; that if you hit the 
bones cuough to break them you produce imucdiately local sympteus, 
Giscolerstion. bruising, pain, diffieulty im emptying the 
bowels, diffieulty in walking, omcunting to severe disability; 
that s persem so injured “could not go through the wilting 
emi the travelling about" that the plalntigy “Le alleged to have 
gone through"; that im walking the maseles would move the 
fractured soueyx araumd; that it would be just like getting « 
finger broken ena seving it around frem aide to aide; that you 
step “ith the right foot which throws the bone over to the 
lett, and when you step with the left foot it throwe the bom 
ever to the right, aad thet whem the person wits om the ateol 
to empty the bladder there would be exeruslating pein; that 
im his epinien there is no esusal, sonnestion between the aciation 
ami the aceident; that the seistiea is due to an eoute embolic 
neuritis involving the scistic nerve; that furthermore “the 
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interval of 9 months or more approximately from the time 
of the injury to the time of the couurvence of this sudden thing, 
with intervening comparative good health, abeolutely eliminates 
the aecident se « facter im ony messure;" that the complete reaoval 
of the cvaries and one Folloplan tube from s woasm of 26 yoars of ace 
would bring ebout & chenge of life im the intervening LO years; 
that seme women sulifer great digturbenag wigh ca hot flashes and 
mented or nervous disturbances. 

The iilmees of the pleuintig’y omet be concidered in reoverones 
to two distinet periods of time ~ the period of time beginning 
at the time of the segident, mmely Mureh 27, 1901, ond continu 
ing to Jomuary 10, 1928, und the period of time beginning about 
® year after the secident, namely, cvout Jammoary 10, 1924, 
aud gentimaing te the time ef the sstion. The iliness «hich 
bagen about Jonusry 10, 1028, woe the more serious and severe 
iinexs, and was due principally te om alleged fracture ef the 
eogeyx. We have feliy eet out the e vidense reluting to the 
Alinewa of the plaintiff during the twe perieds of time- In 
ear opinion the precise question te be decided, om the inquiry 
whether the damages are exgessive, is whether the accident was 
the proximate ond efficient couse of the Lilmess of the plaine 
tiff, which begon about January 10, 1922. Aa we view the evidenee, 
the prebvabilities are that the «ecident wan not the proximte aid 
efifivient cause of that illness. 

Aeguming that the prependerunee of the evidenge e¢atablishes 
the feet that the plaintiff's seeeyx was fractured, and that 
the woistion and the other seute symptoms which appeared about 
gamery 10, 1928, reculted from the fracture, we do net think 
that the preponderance of the evidence shows that the fracture 
ef the ccoeuyx was esused by the secidet. 

it will be observed that the laeue whether the fracture 
Was probably eaused by the seoident mist be determing largely 
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om the testimony of Dr. dJansick, «© witness in beholf of the 
pleintiff?, ani Dre. Aete und Tonney, witnesses in behalf of 
the defendant. Aw we bave get ont the tostiacny of theus 
witnesses at length, we do net think thet i¢ is aecescary 
te repent or te diswuse in deteil taeir testimony. It is 
wufficient to state that we are of the @epimion that im view 
ef wll the fscte ond cirounsianses in evidence, the teatiaeny 
of Des. Aste end Tenney mewas to we more prebable then the 
testineny of Dr. Jenelek., We 4¢ not think, therefore, 
that the pisintifi ia entitled te reecver dumigos on the 
basis of 4 frastured soveyx. “hether the jury convidered the 
fractured scoseye as cue of the elements of damage, we sannet 
@efinitely determine, but from the amount of damages, semely 
$7,000, which the jury sillowod, it would seem prebable that 
they aia. In any event im the view we take of the enee, the 
domages allewed by tha jury are exeosuive. We are of the 
@pinion that 24,060 will be 4 fairy ond reuseneble compensation. 
If within 16 days from the filing of this spinion, the plaintiff 
Will remit 93,000, we will affirm the juiguent; otherwise the 
geéguent will be reversed and the eomes resondied. 

AFFIRMED ON REMITTITUR; OTHERWISE 

REVERSED AND REMANDED. 


Mehurely, vede, aid Meatehett, (., concur. 
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fendant in Error, 
BRAOR TO GRINIMAL vonRYT 
Wa, 


THOMAS WALEM et a2. 
Plaintiffs in krror. ) 


OF COGER COUNTY. 


MR, JUSTICH MATCHETT DELIVERED THR OPIKION OF THE COURT, 


Plaintiffs in errer Valen, Hayes, Ghields ond Lane 
were found guilty by « jury of the crime of sonepiracy and were 
by the court sentenced in conformity with the verdict to luprison- 
ment in the county Jail for a term of ene year. The indictment 
was returned January 15, 1992. Pisintiffs in errer made o motion 
te quash the indictment for the sliegdéd reason that the grand Jury 
which returned it bad net been drawn according to lew. The motion 
was donied, and it is argued that the court erred im that respect. 
The defendant in error contends thet plaintiffs in error are net 
in a position to argue this question, tut we think the question 
ie properly before us on the regord. 

The method by which the grand jury in Cock Goumty 
shell be drawn is aet forth in section five ef an act te authorize 
Judges of courts of record to appoint jury comaiesioners and pre-e 
eeribing their powers and duties, approved June 15, 1487, as 
amended by an act approved June 9, 1597.( Gee Smith-ligrd's ILiineis 
Revised Statutes, 1923, pases 1243 to 1244.) 

The plaintiffs in error set forth specific respects 
in whieh it is claimed that thie statute was not complied with in 
seleeting the grand jury which returned the indictment. First, 
they say, that instead of making up a jury list ef all qualified 


eleetors every four yeare as required by the lar, the jury come 









Brelaraes 
TRE OREN en Tana e 
F “esate #Ees. a 








ten 000 a rat ‘eine xo soe ma wah wt 











missioners made wp ne jury list at ally; they sleo amy that an ola 
Chicage directory ef 1917 covered with red, green, purple and 
black pencil marks was suppowsd to be the Jury 1 ist, 

Section two of the jury commiveioners' act provides 
in substance that the coumiseloners, upen entering upon the duties 
ef their office and every four yoare theresfter, shell prepare ax 
list of all electors between the ages ef tventyeone and sixty 
years possessing the necessary legal qualifications fer jury duty 
to anown as the jury list; that the List may be revised and aaended 
annually in the diseretion of the commiasioners; that the name of 
each person om said list shall be entered im « book or books to be 
kept for that purpese, wd opposite sald neme shall be entered the 
age of said person, hie cocupation, if any, hie plaee of reeidence, 
giving street and number, if any, whether or not he ia a householder, 
residing with his family, and whether er net he is a freeholder. 

The evidence tenda to show thet in making un the jury 
List the commiscicners mode use of the elty direetory for the City 
of Chicago and the poli lisie for the country towne of Cook County 
euteide of the City of Chisago. it dees net, we think, show that 
either the city directery er the poll Lista or both tegether were 
regarded as the jury jist. The jury list, as the statute declares, 
is "a list of all electors between the ages of twentywone and sixty 
years, possessing the necessary legal qualifications for jury duty.* 

The ovicence shows that the city directory of the “ity 
ef Chicage was ene cf the best-known means available of obtaining the 
names of the qualified slectore within the City of Chicage. It alse 
shows that the poll Liste for the cowitry tewns wae one of the best 
known means of getting the names of such electors residing in these 
towns, 

In a commumity such as the evidence shows Cook County 


to be, where the number cf qualified electors might be as many as 
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five or six hundred thousand, it is manifestly impousible upon any 
ene day te have « complete and parfeet List of these qualified 
eleotors. Ye take it te be the law thet the word “elector aa used 
in the statate must be taken in a broad aenee and as at least ine 
eluding all «anle persons above the age of twenty-one whe are 
eapable of voting, whether they are registered or net. (See 28 


Corpus Juris, 767, Bergevin vw. Surtz, 127 Calif, 86.) 

We think the evidence taken showa that the Jury 
eommienioners adopted, if not tha best, of least a good ond 
highly efficient method of getting the nawes of all the qualified 
electors as required by the law, 

this cause was argued erally, and at the time of the 
argument counsel for t»e olaintiffs in errer was asked te euguest 
a better method than that used by the jury commiogioners, The enly 


suggertion made in reply wos that the jury commissioners should have 
follewed the wethod provided im Section 3 af the awt. Said seetion 
3 prevides: 

*The said commiscioners shall have power with the approval 
ef the aaid judges or majority thoresf, te appoint a competent 
ph aetee 38 each or any clection, precinct or district, who shall 
be ae a deputy jury comiseloner and whese duty it will be 
to furnish enid jury comeiesioners from time to time as required 
& list of the qualified electors residing in eaid voting pre- 
einet or district an¢4 auch other information as may be required 
by said jury commissionars, “ 

Plaintiffs in errer seems to centand that this previe 
sion ic mandatery, atd we think it would be necessary fer us to se 
hold in order te sustain their eentention, It is apparent thet it 
was not the intention of the legislature that this provision should 
be mandatory. The authorisation of that methed is expressly condi« 
tioned upon the consent of a m@jerity ef the judges. We take judi cial 
notice of the fact that the judges of the courts of record of Cook 
Ceunty have not autherized the appointment of these deputy comelssion- 


ers. It is apyatent thet such authorisation would require the creation 
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of something like 2500 additional office holders an a part of the 
machinery of the courts, thue preswesbly adding to the burden of 
the community without conferring commensurate benefits. The con« 
tention of plaintiffe in errer therefore, that the indictment 
should have been quashed beeause the jury list was not made up as 
provided in section 3 aforesaid, can not be sustained. 

It is further contended by plaintiffs in error that the 
jury commissioners disregarded the law in that they excluded from the 
Jury list all persons who had served within four years. The testi- 
mony of the chief clerk, ir. Peterson, shows that it wan the custom 
of the jury commierionere to exclude such persons frem the List of 
those whe might be called uson for jury service, 


AS anplied to a ecvnty containing a number ef electors 

















as large as Seok County, thin eriticlam would seam to have little 
merit. It is mugetested that seation 14 of the act eoncerning Jurors, 
whieh provides that tha feet that a furor hae served within ome year 


previous te the time he is offered as a furor, shall be sufficient 
cause fer challenge, and thet such pereen when called shall be exe 


ampt from such service unless he waives it, is ineonsistent with 





the practice and custom of the jury comminsion in this respect. 
The statute suggests the revision of the jury list every four 
years. The objection at the most is a mere technieality. We hold 
that under the cireumstancee the exclusion of all these whe have 
served within four years is a matter well within the diseretion ef 
the commiesioners, 

It is the further contention of plaintiffs in error that 
"it was the general policy of the jury ecammissioners to exelude vere 
sons whose occupation was stated in the directory to be that of lae- 
borer." They point out that in the jury record there were only 
_ 495 nazes of persons whose occupation was stated in the directory 
; te be that of “laborer.* The testimony of Commissioner Barnett is 
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uncontradicted to the effeet that there wae no diserimination on 
account of occupation in the making up of the list. Upon what 
basis the compilers of the city directory elassified persons as 





“Laborers® does not appear, but an examination of its pages which 
are in evidence indicates that members of trades unions were not 
so clarsified, and particularly is this shown te be true of the 
trades wiions to which plaintiffs in error belonged. Ne attempt 
was made by plaintiffs in errer te show either that the sames of 
persona composing the grand jury whieh found the indictment or 
petit jury whieh tried the case indicated the exelusion of these 
who teil, We presume that if such a fact or such fucts could have 
been shown, the evidence would have been presented. The jury com- 
missioners ought not to discriminate in the making wp of the jury 
List againct any clectors because ef the particular eceupation in 
which such electors may be engaged, but the evidence here ig net 
sufficient to show such disericinsiion, Un the contrary, we think 
it shews a substantial compliance with the lu, 
Ae was aaid by our Supreme courtin ligaly v. Beeple, 
a77 11. 366, at page 316, and referring to the jury comission Law: 
‘when the enactwent is carefully considered it wili be ob- 
served that the chief design is te accomplish two ourpeses: first, 
to place upon the iist of those who may be chesen and swuanened to 
serve as jurors, the names of those eleetors, and these only, who 
should possese qualifications which the loremaking power deaned 
necessary and requisite to the proper discharge of the duties of 
a juror; and second, to eo control the seleetion from such list 
of the persons whe should be smumoned to render jury service that 
no interested person and ne interest could in any manner partici- 
pate in such selection, the ultimate design being to recure for 


the trial of causes qualified and impartial jurors, net only on 
the regular panel but in the trial of each particular eause.* 


Plaintiffs in errer have elted Harsh v. People, 226 Til. 
464, and the recent case of People v. Eoston, 3060 I11., 77, as tendin € 
to sustain, their contention. Neither of these cases arese in Cook 
Ceunty and the jury commissioners’ act was not therefore construed in 
either ease, Harsh v. People, suora, has been distinguished in the 
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Later eane of People v. Domaldgon, 255 111,, 19, where it was 
stated in substance that the language of that case was net ine 
tended to apply te every possible omission of public officials 
te follow the letter ef the statutes, and that if it was se 
understood and applied all statutes imposing duties upon publie 
officers would be held to bs mandatory. In that ease the grand 
jury had been selected ninetoon days before the first day of the 
term of court, while the statute required that twenty days should 
intervene between the selaction of the grand jurera and the day 
wpon which they might aprear fer service, 

The seurt aoid that thie provision of the statute 
Was net designed to pretest the rights of persone whese cases 
were to be investigated and passed upen, but, fer the convenience 
ef the sheriff in serving the Jurors and of the jurors themselves. 
The cases im ether jurisdictions are there reviewed and the court 
decides that the prevision of the statute was werely directory and 
the eltuation tholly different frem that which arose in People v. 
Maren, whore the county board had acted in selecting the Jurers in- 
@ividually and net at any regular or special meeting. In People v. 
Beeston, guora, the Supreme courtheld iA qubstance that the jury 
List as finally compiled should be adopted by a formal resolution 
of the county board, afd that the county beard must set as a hody 
and efficialiy and sot simply as individual msawbers ef the board. 
It is not here suggesied that the jury cuit enlaneve wore het ore 
ganized as a body for the performance of their duties. 

Without reviewing at length the decisions frem other 
states, we think it sufficient to say that the views here expreseed 
are tustained by the great weight of authority as shown tn well 
considered opinions of courts in different jurisdictions. Kirksey 


ve State, 11 Ga. App. 142; Hoiiars ¥. State, 125 Md. 367; Commone 
Neelth v. Jordan, 207 Lass, 259; Commonwealth v. Jillafrow, 207 Pa. 
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£74; Ferris v. Peophe, 35 #. ¥. 125. 

It is next conterded that the verdict is contrary to 
the evidence and it is ingeniously argued as to some particular 
transactions that the evidence was insufficient te prove the offense 
charged and that an to others the offense proved wae barred by the 
statute of Limitations, This entire sergument ia based upon the 
theory that ench one of these commis sets up on independent and 
separate conspiracy. Lowel) v. People, 220 Tll., 227, lo sited 
to that effect. In that ease the indictment contained two counts, 
each of which charged that the defendants had conspired together te 
gheat and defraud by false pretenses. It Le apparent from the 
language of the apinion that distinct aud separate erimeas were 
charged im these counts. The courte there said: 

"It La not necessary to the vali4ity of aa indictment for a 
conspiracy te cheat and defraud that it gheuld set out the nases 
ef the persons intended te be cheated and defrauded if the con- 
epirecy was not aimed at a particular or definite individual but 
wae almed to cheat ond defraud the public generally. Im such case 
an indictment containing appropriate averzentes that a conapiracy 
was antered inte by the @efendants for the purpose of defrauding 
the publie generally, or the state, or the (mited States, as the 
cose may be, would be a poo? indictment. 7 Bishop on Criminal 
Procedure, section 210," 

In the instant osse plaintiffs in error wade a motion 
that the state shovld be required te elect upom whieh eount or 
counts it would pbroseente, but this motion was denied by the aourt 
and plaintiffs in error apparently aequiesced in the view that the 
court properly denied their motion, since error hus not been ase 
signed upon that ruling. The distinction ia vitsl, as was pointed 
out in the case of Ochs st ai. v. Boople, 124 Tli., 309, page 422, 
where the court, after quoting the rules governing the proof ef 
conspiracy as stated by Greenleaf, says: 

We have quoted thus at Large because what ie thks ane 
nounced seams eowoiectely to meet and dispese of the point as te 
there being comepiracies in groups, and not one general conspi- 
racy, ~m4 of the conspiracy being of another kind than the one 


d, and ef objections oa that score to the reception of 
the evidence of individual aets which was reeeived, and to be 
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in justification of the instructions which were given." 
The same rule has been stated in the comparatively 


resent cases of People v. Munday, 780 111. $1, and People v. Gurren, 
286 Til. 302. In People v. Kymday, supra, the indictwent consisted 
of thirty counts, charging Kunday and other defendants with the 
erime of conspiracy. ‘The defendant there made a motion to require 
the state te elect upon which count or counts it would ask conviee 
tion. This motion was denied ond saenigned and argued as errer in 
the Supreue Court. The court, however, held there vas no error, 
saying: 

"it is contended by pisintiff in error that various effenses 
are charged in the different gounte of the indietment and that 
these offenses sre distinct and seperate from eaoli other and de 
not erice out of the seme tromsaetien, and that the State should 
have been put te an election. Pisined¢e in errer and hip eo- 
Aefondants wore charged vith conspiracy. Vhile in the several 
counts separate and Afetinet obfects o” conspiracy are allaged 
one ganernt canesiracy ls charged, m4 thé verlous acte ehieb 1+ 
is alleged in the several counte mlaintiff in errer aud hie coo 
defentanrts acnapired tea semmit are all parte of the seme general 
conspiracy. The right to require ‘se state's attorney te sleet 
wpom which count ef an indictment he will ne | fer gonviction is 
eonfined to cases where the offenced@ charged 7m the different 


eounte of the indlotment are distinet frem each other and do net 
arise out of or for: parts of the sane transacticn. Jeoghus v. 


mig, 151 113. 964; Feadte ¥. Warfieud, 261 il. tos 

We have gone over the evidence with some care and viewed 
from the standpoint which wa have already indicated, we think it ese 
tabliashes the Built of the defendants beyond any resavonable doubt. 
The oral evidence of the wlinesses whe teutified for the State is 
corroborated by written evidence such as checks tending te ghew the 
Payment of money ot the tines and in the amcwmte slieged, and other 
written evidence of a convincing nature. 

As ve understand the law of this State, the crime of 
contoiracy is eomplete upon the formation of the coneciracy without 
the commission of any overt set on the part of the conspiraters, 


tonding towards the consummation of the ebfeet of the comapirasy. 


; That seems te huve been the view ef the commen law judges, altheugh, 
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in the ease of conspiracies against the goverment of the thited 
States, a different rwe obtains by virtue of the etatute whieh 
fefines this offeuse. (See Hyde v. U. 5., 925 U, &. 347.) There 
was, howevey, in this ease, evidence of overt acts on the part of 
@ack of plaintiffs in error. 

The evidence shews that the plaintiffs in error worked 
tegether as by design, and that they were successful in extort ing 
sonsiderable sume of money from the vietimsa of the conepireey inte 
which they hod entered, The evidences shores that Bayes and Walsh 
were connected with the Sheet Metal Werkers inion, Hayes being ape 
parently under ihe gontrol and direction of Yaleh; that Shielde was 
the business agent of the vainter's (mien, while Kane wee the bual- 
neat agent of ihe Piwsber's Unien, It te significant that no untor 
other than those vepreacited by these partiolar Saf endants f owned 
amy ceeation in coumection with the building tranuactione in evie 
dence, to threaten strikes er call than, 6» eall the men out from 
their work, or that any demand whatsoerar for monay for refraining 
from any of these toings waa made, In connection with the work 
gone by these asvociated with these defendants for the different 
persons and cerserationas named in the indietment, striken were 
Galled an! called off upon the paynent of money therefer. This 
is ertablizhed by the evidenee beyond all reasonable doubt. Indeed, 
Plaintiffs in error do met argue that auch facte are not establisha, 
Their whole argweent is directed to the polat that the varloue count 
of the indictment set up separete and distinct conspiracies in ree 
gard to these several ovners ond contractors and so assuming they 
proceed to contend that particular defendants are not eamneeted up 
with a partigquiar transaction or that the Statete of Limitations has 
ru upon each one of thea, 

4¢ is perbane unnecessary te repeat what has in sub- 
Stunce been #¢ often said by the courte ef thie ond other etetes rit 
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reference to crimes of this character; namely, that the evidence upan 
which a conviction must rest is in the nature of things usually cir- 
cumstantial, and that it is rarely that the prosecutor will be able 
to get direct evidence that a given number of defendants have met and 
specifically agreed by words spoken that they #111 put into effect 
and ¢arry out an unlawful design. 

Gonepiracies are usually established, net by proof of 
words spoken, but by proof ef acte dome, all of which fit inte s 
general scheme and show concerted action to a common end by those 
participating in the censpiracy. Such being the case, it follows 
that, aiter the conspiracy has been formed, the aet of any one of 
the conspirators along the line of carrying out the object for which 
it was formed is the act of each and every conepirater. These prin- 
Giples become important not only in the matter of determining what 
evidence is admissible and weighing it, but alse woon the determinas 
tien of the question as to what time the Statate of limitations has 
fun against the orime charged. The contention of plaintiffs in 
error that the verdict is against the evidence cannot be sustained. 

Aa to two counts of the indictment, plaintiffs in errer 
have raised a quention which, if these were the only counts in the 
indictment, would be a sericuns one, 

in the sixth and seventh counts the defendants were 
charged with a conspiracy against "Tne Fortage Theater Company, a 
Cerporation.” The clerk employed in the Gorporation Department of 
the Secretary of State testified that mo charter had ever been 
issued to the Portage Theater Company, a Corporation; that noe such. 
corporation existed in thie State, and that no foreign licenee te 
do business in this State had ever been issued te a corporation of 
that name. 

It was also shown that the mame used im earrying on the 
business of the corporation was that stated in the indictment, Plain- 












































ee Meee weaehinw ade dealt, anes Matestadts Bad. te meen we 


te Heats wi aon, ntalttere eileen 4 an entaprianad® ait 
8 ata oko, ae ke ‘Ve {La gBtah wow Le Leos yo tot ,amlegn wie 
“sepa an wes ime 6 oF soliue Sentence wade hae sanon iaeon 
wwectok Gh ,ae oat gated Kon peortkgenas ode ab. gad t abodes 
*. aoe yite, 12 dew pee hear) weed aad yeewhgamen ett sone. eet 
sin <8? feghd9 ea? toa naigumss te eakt ech anode axeten treme, 
anki Le taneretes wos yeows ime done 29 doe edt ok bemtek a | 
tthe galisteete’ Qa seth oF at yee fon saebeoget empath woe iz 
o - meaionatod ool meme ends dud Ot gabsgtew tin aditdmn tee wh acohive 
| Saf Qt § Aaah eo odwdade ade oaks sasgaal syd Hem: ery soak: 9 att 
i‘ ae REieately Ie metiondson amt Seman emus mt fone x 
fhe: ton inae oF Pannae sonehive oi santene ah aotbuey ese amit 9 es 7 
| tenn me ethidetn ta a dsoude ta eee te tame el of Bh. 
Po Er Ak eewD, a MAY ATO cmNsTE BR yftde andtonnp. soctae evad. 
iy oak sito SHebues @ od Rie pero: sink : 
! Fuchu atnasnntot mee apres dineves Aww Agate ws ae or ae 
bee Pt all eynomunl: sodandt eyat nol a8” feahege qoewliqnase 4. soe ase ; 
| te ie ead aolteented.ote sh bagodaum diye le mal,» * aid Se aS), 
ieee teed Rak eertade of dads Sadi dtand apaed, Ye cote wi 
on an darts paotierognd).« gmeeme? apdead! enataeS anh of, ae 
ah onaoets agdecok om ged? haw yodars alot ah dededne Mod sereCene 
Pe : ae sotiwrce on o ot Someat nond wee best oted mdolt, wh sen niead a 
| 2 aha a nab 
lt #0 Ratcnras th bapa siege old, dott sweele gate mae gh ey 
 netatoas, dt mt hutern gate wpe ht a Me enectend ? 




















ee = a ee 


Cee 


—————— 








tiffs in error objected to the evidence on the ground that there was 
@ variance and moved to strike it eut. The motion was denied and 

at the request of the State the court instructed the jury that “As 

a matter of law, the differenee between the mame ‘Portage Theater 
Sompany, a Corporation,’ ag sileged in the indietment, and the name 
‘Portage Theater Building Corvoration,' as it appears in the charter 
granted by the Secretary ef the State of Tliinois is not a moterial 
aifference and does not amount to a defense in this case.” Plaintiffs 
in orror cite Sykes v. People, 132 1il., 32, ond People v. Kovetany, 
305 Ill. 549, to the point that the difference between these two 
mames constituted a variance and that the instruction of the court wa® 
erroneous. In Sykes v. Peovis, supra, the plaintiff in errer had been 
indicted and convicted on a charge of issuing fraudulent and false 
Warehouse receipts with intent to defraud "The Merehant's Lean and 
Trust Company, organized and incorserated under and by virtue of the 
laws of the State of Illineis," Yhe proef upon trial showed that the 
name of the corporation ware "The Kerehants Savings lean ond Trust 
Company,” an4 the court there hel? that netrithetending the proof ¢ 
user by the corveration of the name as stated in the indictment, 
there was a material variance and reversed the judgment. The opine 
ion of the court seems to proceed upon the theory stated in Bacon's 
Title Abridgement, CI, that there is a distinction between a core 
poration and so natural person as to the matter of names, in that 
with the corporation name is of “a very being ef the corporation,” 
and that without the name it cowld not perform corperate acts, "for 
it is nobody to pleed sand be impleaded, te take and give, until it 
hath gotten a name.* There was a vigorous dissenting opinion in 

that case. In People v. iovotany, supra, the plaintiff in error 

hed been convicted in the Criminal court of Cook county of the 

grime of obtaining property by means of the confidence game, In 

the indictment the person charged was named as “Rapan Nenian." 
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The evidence showed that defendant's name was Mananianian, and the 
court said: 


"In indietments for offenses against the persons or property 
ef individuals the Christian and Surnames of the parties injured 
must be stated if known, and the name stated must be either the 
real nome of the party injured or that by whieh he is usually 


known; ( ve » 226 Thl., G10; Sykes v. hevnle, 132 
Thi., 32; Ve » 1 Seanmon, 399); and it 1s essential 
that the mame of the p injured shall be proved as laid, There 


is ne conflict of authority on this point.* 

The court said, however, that it was not a question ef 
variance, but of a failure of proof that the indictment charged a 
erime against a certain person, and the preof failed te show this 
but showed that the crime, if any, was against anether person, snd 
it wes held thet the muse of the person from whem the property was 
obtained became material te the deseription of the offense and thus 
being a material sverment must be proved, and thet a failure to prove 
it wae not « mere variance but a fatal isck of evidence to prove the 
Grime charged. The court there quotes with sporovel the case of 
People v. Weisman, 296 111. 156, (om which case, with others, de- 
fendant in error relies) to the effect that the modern rule ie that 
® Variance a6 to Ramer alleged im an indictment and proved by the 
evidence is not te be regarded at material unless it shall be made 
to appear to the ccurt that the jury was misled by it or that some 
substantial injury was done to the accused thereby. It is not to 
be denied that the tendency of modern casea le away from the striet- 
ness with which the rule se te variances in matters of this kind was 
formerly aprifed. In Shepherd v. People, 72 111., 480, the defend- 
ané was convicted for the murder of one Yeesley Johnson. It apveared 
there was no proef of the Christian mame of the deceased and that 
he was mentioned in the evidence by bis surname only. There was 
other evidence, however, im the record by which the murdered man 
was fully identified, such as that he was a barber at the place whee 
the killing occurred, and it was held te be sufficiently established 


thereby that Johnson was Wesley Johnson, The court there said that 
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the object in naming the injured person in criminal proceedings is 
to identify the transaction so that the accused may not be twice 
tried fer the same offense, and that there was no substantial 
variance. In Little v. Pgogle, 197 I11., 15%, the plaintiff in 
error was found guilty of larceny, .« that ho had stolen property 
said in the indictment te have been owned by “John PF. Hinckley,” 
whereas the evidence showed only that it was the preperty of 
"3, F, Hinckley.” The Supreme Court, holding that if was a 
question of identity, affirmed the Judgneant upom the authority of 
Shepherd v. Reonle, supra. 

Following these are Clark v. People, 224 Ill. 554; 
Paovhe v. Jennings, 293 111., 286; People v. Gynminghem, 300 Til. 
376, and People v. Aggoy, 304 111, 404. The leading case cited in 
these opinions is that ef State v. Leng, 13 &, ¥, 436, where an 
indictment which charged the theft of hogs (the property of “The 
University of Misesuri," and by which name there was proof that the 
owner was generally known instead ef its legal and corporate name, 
"The Curators of the University of Missouri") was held ecuffictent. 
There is no claim in this case that the misnomer ef the corporation 
as it appeared in the indictment in any way misled plaintiffs in 
error, or that they were thereby surprised or prevented from pre- 
senting their defense, nor especially, in view of the fact that 
the evidence has all been preserved in the record by a bill ef 
exceptions, de we think that plaintiffs in error would be precluded, 
if again indicted for the same acts, from showing the former con- 
viction as a complete defense. 

iz, then, we are te have regard to the reason of the 
rule, it would seem that the contention of plaintiffs in errer can 
mot be sustained, altheuch the ease is very hard on principle to 
distinguish from Sykes v. People, supra. Moreover, even if it be 
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coneeded that, by reaeon of this lack of proof, the judgment ceuld 
not be sustained wider these two counts, there are four others 

under any one of which, if the proof is sufficient, the conviction 
should be sustained, It follows that this contention of plaintiffs 


eee ee 


in error carmot avail. 
r Plaintiffs in errer further contend, however, thet the 
court erred in that it gave inetructions which were not only ine 
consistent but did net correctly state the law sepplicable te their 
defense of the Statute of Limitations. 

The court modified an instruction requested by the 
defendants, giving it in the language fellowing: 


-. 
ee 


"The prosecution in thie case wae commenced by the return 
ef the indictment againet the defendants by the grand jury of 
Cook County on January 13, 1922, and, if the Jury believe from 
the evitence that any defendant committed no overt act in furthere 
anee of the alleced cohspiracy ent had no connection with the 
alleged conaviracy fer a period of mere than 14 monthe prior 
toe Janu 13, 192%, then the prosecution of the alleged orime 
as to such dafendant is barred by the Statute of Limitations of 
! the state, and it will be your duty under the law to find such 
; defendant net guilty. * 


re 


At the requeat of the state the wurt charged as 
follows: 


"A conspiracy once formed is presumed to exist whenever 
and wherever one of the conspirators dees some ect in further- 
ance of ite conmon design. Applying this rule of law te this « 
| ease, if you find beyond all reasonatle doubt that ome er more 
) of the defendants did some act in furtherance ef the alleged 
conspiracy, and if you find such conspiracy existed as alleged 
in the indictment or some count thereof at any time after July 
| 14, 1926, then such act would constitute «= continuance of said 

alleged conepiracy. If you find beyond reasonable deubt in 
this case that « conspiracy as alleged in the indictment or 
| some count thereof existed prior te July 14, 1920, and that, 
after said date, one or more of the defendants committed an 
overt act in furtherance thereof, then such overt act will 
prevent the running ef the Statute of Limitations as to such 
defendants; or, in other words, if you find beyend all reasen- 
; able doubt in this case, that an act im furtherance of said al- 
| leged consviracy was committed by the defendants or some of 
them after July 14, 1990, then the Statute of Limitations 
would not serve as a defense for any defendant participating 
in such conspiracy.“ 
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Plaintiffs in error contend that thie Last inetrue- 
tion was erroneous in that it asaumed that the Jury would infer 
that a conspiracy under the aseond and third counts in effect 
before July 14, 1920, was not ebandoned by any of the conspira- 
tors if any one of them committed an act in furtherance of the 
conspiracy after that date. They say that the fury might weld 
have inferred from the evidence that o11 of the conaplrators exe 
cept Shields abandoned the conspiracy before July 13, 1920; that 
aceording to the original egreement al} money wan te be paid by 
the Chicago ited Theaters, Incorporated, to plainticf in error 
Rane; thet the total amount to be paid was £3,000; that the last 
payment was long overdue, but that Kane did met come for it; that 
Shields appeared and was told that the payments to Kane had been 
stopped because there was some doubt whether he was turning the 
money over to the others as agreed. Shields was aexed, "If this 
thousand dollars fs now paid te you, would that settle the mate 
ter?® to which Shields replied that as far as he was concerned it 
would. 

Plaintiffs in error say: "If Kane wri Hayes were still 
in the conspiracy, why ¢id net Kane collect the money as agreed 
wpon? Ghields slone insisted on collecting the lact ene thousand 
dollars, and the court shenld have permitted the jury te deeide 
whether the conspiracy wae absrdoned by Kane and Hayes." Tt ie 
apparent that this argument elee ia based upon the theory that 
there are ae many conspiracies as there are counts in the indict- 
ment, ond that these are separate ceneoiracies and net parte ef 
one general conspiracy. im People v. Blwmenberg, 271 112., 180, 
on which plaintiffs in error rely, the court said: "A conspiracy 
ence formed is presumed to exist whenever and wherever one of the 


conspirators does some act in furtherance of its purpose. Ye have 
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of the conspiracy so as to prevent the running of the Statute of 
Limitations. Oghg v. People, 124 f11., 399; Cook v. People, 231 
Tll., 9." Plaintiffs say, however, that the facts in these cases 
show that the court merely decided that the performance eof an overt 


act continues the existence of a conspiracy, so as to prevent the 


. Fuaning of the Statute of imitations a9 to defendants paxticiaat- 


dng dn gush evert act. 

Whatever the facts in these particular cases may have 
been, we do not understand that such is the law, The law ia, and 
the sourt in other instructions, te which plaintiffs in error de 
not objeet, charged that after a conspiracy is formed the acta of 
@ech and all eonsviraters in furtherance of the conepiracy are 
binding woon all ather oconmmiratera; that it ie not necessary that 
all the conepirators should actually asalist in doing all the ects 
neesssary to carry out the conspiracy; that one of the consplraters 
may do one set and the others ether scite, if the tendency, intent 
and purpose of 21] the acts is in purewance of the unlarful agree- 
ment te carry cut and effectuate the same, 

if this is s correct statement of the law, whieh we de 
net doubt, then the act of Shields im accepting the thousand del- 
lers in thie matter within osighteen months of the time within which 
the indictment ras found, must in law be also considered the act 
ef Valsh, of Sane and of Hayes. A conspiracy after it ia formed 
(and provided some overt act is done looking towards the accomplish- 
ment of the object of the conspirators) is 4 continuing offense 
necessarily from the very mature of it. 

Plaintiffe in error say that if the rale laid down by 
the court is to be held correct, then,no matter after how long an 
interval if any menber of the conspiracy does an over act, all the 
original conspirators may be convicted without any proof that they 
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eounived at the commdssien of such overt act; and that under puch a 
doctrine a charge of conspiracy would never be barred. This argue 
ment raises a point which is interesting but which we hardly think 
arises on the record before us, 

There is authority te the effect that one whe has bre 
gome @ party to a criminal conspiracy muat, in case he denalran to 
withdraw therefrom, accomplish the purpose by cone affiraative sect 
from which Mis intention may be discerned, (See Peopla v. Hyde, 
gupra-) Sut if we regurd, as we must, the indictment in the in- 
stant case as charging oniy one conspiracy, it is apparent that 
plaintiffs in error did net at any time abandon the conspiracy. 
Whether or net there might be such lapse ef time betrean the come 
misgion of overt acts as to raise a presucmtion that 4efendants 
not participating in such overt set had abandamed the cenepiracy, 
is a question which ¢ces not arlee on this record aid which it is 
therefore wunecessary for us to decide, We think the inatructions 
Were not erroneous ae ayplied to the facts in this case, that 
pleintiffe in errer have had a fair and impartial trial secarding 
to the law of the Land, snd the judgecnt will. therefore he affirmed. 

APFIRUED. 


MeSurely, P. J., and Johnston, J., concur. 
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MIDVEST GRASAL MILLING COMPANY, : A.GLD 
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ERROR TO MUNICIPAL COURT 
OF GUT Gado, 


Wie 


BARTIO GHATRK et al. 
Plaintiffs in Error. 


WR, JUSTICN MATOMRTY URLIVERED THR OPLNLON OF FRY GovRT, 


The defendants brought thia writ of errer to reverse a 
Judcment in the mam of $501.50 entered againat aefenionts and in 
faver of plaintiff on the finding of the court, An order of seyv- 
eranoe was allawed in this court and the writ is prosseuted by dew 
‘fendant Martin Gnatek alone. 

The statement of claim showed a demand for goode sold 
and delivered, ami the defense set wo in the affidavit of merite 
Was that the goods were sold, if at all, mot to defendante but te a 
corperation knewns as the Yestern Caving Coupany, 

Defendant in error heretofore made o motion to atrike 
the bill of exceptions, which was after due consideration denied, 
it again presents the matter in ite brief and argument, but we are 
disposed te adhere to our former deeision, (#e¢ Hiliett v. Urandel, 
227 Ill. App. 399) and eopesially since the bili of exeeptions was 
ineornorated into the record upen the stipulation ef the plaintiff 
(defendant in error.) Lederbrend v. Higkrell, 167 T11, $24. 

am examination of the evidence discloses that there is 
no theery upon which the judgment rendereéa can stand. The uncen- 
tradicted evidence shows that the Yestern Casing Co, wae a coroorae 
tion; thet the goods s0l4 by plaintiff were in each inetance billed 
te the corpersticn amd net to the individual sued, 

Apparently the corporation had failed te make its 
annual report to the Seerstary of State as required by the 
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statute, and ite nome had beer stricken from the List ef serpera- 
tione for thet reason. This, however, does net suount to diseolu- 
tion. People x. Hose, 207 Ill. 35%; Kelty v. Leman, %7 T11. 
33, Gnatek was one of the incornorstors of the Yeutorn Casing 
Gonpany, but he testified poritively that he did net buy the 
goods personally, and the verious invecicers «4 well as the core 
 *Yeepondence about the transaction shew conelusively that plaintiff 
dealt with and gave credit te the corporation, 

The Judgment of the trial court will therefore be ree 
wersed ani judgment of nik gapiat entered here, 
| REVARSED WITH JYDORSET OF ME SaPtar. 


MeSurely, ?. J., and Johnston, J., concur. 
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9351.A.615 
BRROR TO SUPERIO“N CouURT 
OF COOK ConETY, 


RUGENIA MICHELINI, 
Defendant in EBrrer, 


ve. 


CG. KR. ALD 
Plaintire in Urror. 


MR. JUSTICS BATCHETY DELIVARED THR OPINION OF THE COURT, 


This is an appeal by the defendant from a judgement in 
the sum of $2650 entered in favor of the plaintiff on the verdict 
ef a jury in an action on the case for negligence, motions for a 
new trial and in arrest of judgment having been overruled. 

The sult was breught against twe defendants, and the 
@eclaration alleged that theese defendants owned, controlled, op- 
erated and manoged an automobile which they were driving along 
Jackson boulevard near its intersection with South State streat, 
und that they 4rove 1 so negligently that it struck the plain- 
tiff, to her great injury. 

The defendant, HeDonald, whe is plaintiff in error 
here, filed a special plea, denying that he owned, used or con- 
trolled the automobile at the time in question. 

The evidence tended to ahow, without contradiction, 
that the sole oceupant of the automobile was the driver, one Nick 
Mohara, co-defendant, who, however, at the close of plaintiff's 
evidence was disuiseved from the case upon motion of the plaintiff. 

The negligence of the driver is not denied, and the 
only questions raised here arise out of defendant NePonald's special 


plea. He made a motion for a directed verdict at the close of the 
plaintiff's evidence and afterwards at the clove of ali the evi- 


dence, both of which motions were denied, as was also s request 
for an instruction to find him not cuilty, and these rulings of the 
eourt are assigned for error. 


There is Little dispute as to the facts, The defend- 
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ant, HeDonald, was at the time in question and for many years had 
been, superintendent of streets in the eighteenth ward of the City 
of Ohiengo. He owned the automobile which was being driven by 
Mohara at the time ef the accident. It was a two passenger Mermon 
which he had purchased about two years prier te the accident. He 
used the machine, in part at least, in the performance of his duties 
oe ward superintendent. 

Nickolas Mohara vas a city amploye who was under eivil 
service but was working for the City under the direetion of Meo 
Donald. ne John J. O'Malley, a timekeeper, also employed by the 

| City, seems to have worked wnder MeDomald's direetions, MeDenald 
used the machine in doing his work as superintendent, and his testi-« 
mony is to the effeet that he usually drove it himself, The accident 
ocourreda July 3, 1918. 

Meharna war an expert mechanic ani was alse a licensed 
chauffeur. McDonold kept the autompbile at the yards of the street 
department in the eighteenth ward, which wae located at Racine and 
Adame streets, and maintained there by the City. We testifies (and 
his testimony is not contradicted) that on the day in question he 
returned to the ward headquarters or yard at about four o'clock, 


| 
| 
| 
| 
| 


and that when he arrived there he learned that hie wife was very 
sick; that he turned the machine around; that the timekeeper, 
O'Malley, was standing in the doorway and he, defendant, said, “If 
you are going west I will drive you west.* O'Malley and Mohara 
then get in the uachine and defendant drove weat to his home, got 
out of the ear and went inte his residence, He then said te 
Mohara, “Drive John O'Malley home and then take the machine back 
to the yerd.® The yard was located at 208 South Racine avenue, 
whieh was about three and one-half miles from the residence of 
MeDonald. O'Malley lived on Harrison street east of Noman avenue, 


at number 145, several miles west of the eighteenth ward yard, ond 
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about a mile southeast of MeDonald's residence. 
eDenald next heard of his car whem at about seven 
o'clock the eame evening he was called up by a police station 
on the west side of LaSalle street. He aided in getting Mohara 
eut on bond. 
street 
From the interseotion of State/and Jackson bewlevard 
where the accitent occurred is a little more than a mile and a 
half west to Racine and Adams atreeats, where the ei ehteenth ward 
yard is located. 
Mohara had on other oceasions ridden about with the 
aefendant, MeDonald, im hin ear, doing work about the yard, and 
if the business required LcDonald would entrust the car to Kohara's 
keeping to return it to the yerd, but Mohara was never employed 
personally by MeDonald at any time, KeDonald had been making use 
of Mohara to drive the machine for sbout a year, part of the tine 
onee or twice sm week. Kehara would drive the oar when it waa necen« 
sary for NeDonald to be away at the Clty Hall, and at such times 
MeDonald wokld drive the car to Canal strest and Kehara would take 
it baek from Cancl street to the yard. Mohara alse 414 repair 
work on the ear, but he mewer drove the car when KeDonald was in it, 
BePonald says: 
"The only purpose I used bim for wae to return the ear to 
its ig we Place, whieh was done sometimes two or three times a 
week, @o not knew of my own knowledge that he always did just 
as I told him to. I gave the direetione what to do. When I ree 
turned te the yard the ear would be there and me questions asked 
as to py the matter of driving and perhape of route of 
driving to his discretion to exercise as he drove home; such 
is not always the case. in this particular case i told him 
just what to do; I did not tell him just what particular route 
to take," 
MeDonald further testified that when he went home with 
his car he was not going out on any errand for the City, but on 
personal business, said that when Mehara was driving the car to the 


yard he was not performing any duty fer the City; that he never used 
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Mohara at any time except at working hours; that Mehera never 
drove the car in the evening or early morning; that the car vas 
kept in the city yard and never used in the evenings unlese work 
was being done. 

The controlling question in the ease is, of course, 
whether the deetrine of respondent superior is applicable te the 
facts of this case. ‘The lew applicable has been stated in Johanson 
v. Wiliam Johnston Printing Co., 265 T11,, 236, snd in many 
other cases following that decisien. It is there held in sub- 
stamce that in order to make a master liable in such cases it is 
necessary te show that the fort feasor was the servant of the de- 
fendant; that this relationship existed at the time of the ine 
jury; and that such relationship existed with respect to the 
particular transaction out of which the tort in question arose. 

The defendant argues that the relationship of master 
and servant did net exist between McDonald and Mohara at the time 
of the alleged tert; but whether that teehnical relationship aec- 
tually existed we do not think it necessary to decide. Nohara 
was not the servant of the Gty and he was driving the car of 
MeDonald at the suggestion and request of keDonald. The gncon- 
tradicted evidence tends to shew, however, that instructions 
were given to him which limited his agency. He was to do two 
things, - he was to take ©'Malley home and he was te take the au- 
temebile back to the yard. While performing these duties and 
confining himself te them, we have no doubt he was the agent in 
respect to these matters of KeDonald, and that for negligence 
on his part MeDonald would be responsible. 

The evidence is met as clear and complete asa might 
be wished with reforence te the route which Mohara teok, but 
it dees clearly and wéthout contradiction tend te show that he 
was not performing at the time in question any one of the duties 
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which lieDonald committed to kim, He had taken O'Malley home. 
He was not returning the car to the yard, but on the contrary was 
dirving it in a directly opposite direction. True, the evidence 
does not show that MeDonald told Mehara the exact route by which 
he was toe return the car to the yard, but it is fair te presume 
that he 414 not intend that he should reach the yard by driving 
it in exactly the opposite direction. The evidenee shows witheut 
eontradiction that Mohur« deviated from the scope of hia employ- 
ment. He was told to drive to the yard, but he was driving away 
from it. Heelan v. Guggennoim, 210 111. App. 1 is a ease upon 
whieh thé plaintiff relies and which, 90 far as we are aware, 
goes farther than any cther case im the direetion of holding the 
Master or amployer liable upon a state of facets such aa is made 
to here appear. in that ease the doctrine was held applicable 
and the employer iiable, but at the tine of the accident the 
machine was belug taken to the garage where the amployer had 
specifically directed 14 should be taken, ‘hile it may be true, 
as plaintiff contends, that a prime facie case of lisbility is 
made out by showing the ownership of tha sutomobile im the de- 
fendant, ployment of the servant to operate it and ite operne 
tion by the servant, nevertheless that prims facie case is here 
overcome by uncontradicted evidence, 

The evidence being ineufficient te sustain the ver- 
dict, the Judgment must be reversed and the cause remanded, 

REVERSED AKD REMANDED, 


MeSurely, ?. J., and Jolmston, J., concur. 











hie got tent 0 eet Rea WH and oF Bo dbzamen Bihac! 
sila ome ibe aah ad aed duty oils ba Gea one goto | “* 
Hee Mee RE Sab aR stlaages uhh outs 6 at at anh 
Sole Ys att tens ont mented hiot bnasodex id woe saa Ga 
easton oF “bet or ee tid fg bak oe tae et? austen had vem of 
ae ae prods cdlagel al yeaah fon hin oa 
















o p eeisomane ae soa pee 








if o ‘Be i 
Faevaee oa he owent al 


Sis tae wee ee diay Cena 
i eae Ys aintnstenmae an ooh ot male i 
* “ toimbiee soo dressage we ipa 
es al abet on ae dete uated + venobive at aos 


Nad le 
















ites 3 Kemages i 
“aaa ae vio tt baa ‘ ted m7 . ag i ie 
Specks) as ia te Re! ‘tae ae aan 
acres Thane ae ee. 


a CORO RE og teem UMMM OMI Sacto OiRe co amie a Raga eae Da 





take Peale FR SE RRR RE Rae Ol Ol NE RR SME IIE 


3 ’ ‘ . - OR * re ’ v3 : 
inaieg 2 sib a i ry. ce ame 9 ae ) r Lye rih 32-0 bt a ba te q ge Puan ney vie Pa eae Paw Bocas * ae 
| | | i M © e 7 , 

Y » N 








_ H 
a » § Fa ie 
7 / fae 
yt i ff a ail 
40 = 2119 LY , fg / 


f 


R, KR, AMePHRERRON 


Defen tant in rror, | 2.3 ss durbee Sole” 


VB. 

OF OBICAGO. 

THOMAS EGAN, 
Plaintiff? in Krrer. 


BE, JUSTICR MATCHETY DALIVERSD THES OPINION OF THR CouRT, 


The defendant in the trial court has eued out this 
writ ef arror to review the record in a guse wherein the plaintiff 
obtained a judgment by default in the sum of $53.40 om the 50th 
of August, 1925, befere Judge Adumea ef the Municipal court of 
Chicago on aecount of a claim of the fourth clase in tort. The 
record xhors that on Septenber 28, 1993, thereafter, defendant 
made a motion mupperted by affidavit te vacate the Judoment and 
fer leave te defend, which metion was denied. 

Cctober 15, 1903, more than thirty daye after the 
Yendition ef the judgment, the defendant filed in the “wiecipal 
court hie petition setting forth in haea yerba praecipe, staianent 
of claim and summons which had been served upon him, and alleging 
that noither specified the return day of the swusens ney Aid the 
Suamens ahow the date iseaed by the clerk ef the court; that oa 
that account the copies were mislaid until on or about Septesber 
19, 1923. He further alieged in Lis petition that he had a good 
defense to the suit om the merits, specifying the particulars, 

On the same day Judge Bugee of the Mynicipal court entered an 
erder that the matter be set down fer hearing, and on Octeber 24, 
1923, an order was ontered by Judge Bugee givine defendant Leave 
te appear and defend and dewand trial by jury, the judgment te 
stand as security and affidavit of merits to be filed in fifteen 
days and executien stayed. Thereafter defendant, by leave of 
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court, filed a demand for trial by jury. On Setober 2, 1925, 
Judge Adana on wetion of the plaintlf’? ordered that the orders 
of October 15, *2 and 26 be vauated and wat aeide, and that tha 
defendant's appearance and jury demon4t shold be stricken from 
the files, and that erecution should Asgae, 

Nevember §, 1923, pursuant to due notice given the 
defendant moved before Tuive Adana that the order of Oeteber 29th 
ahould be vacated, which motion wad overruled; and on Sovenber 
9th Judcoe Adame ordered that a citation iesue out of the court 
against defendant, requiring him te attend before the court at 


@leven o'clock a. m. on Bovembar 14, 1993, andi at such other times 


: 
| 
| 
; 


aa might be weeuiived ee examined concerning the property ef the 
Judgaent debtor, and to abide the further order of the gourt. 

Exrrer is assigned that Judge Adams denied the metion 
of defendant te vacate the judgment, in vacating the orders of 
Judge Bugee ond in stryiking the appeorance and jury demand of 
defendant frem the files, slso in ordering exeeutien te iseue und 
in refusing the motion of defendant to vacate und set aside hie 
order. 

The pieintif? bas met anpeared in thie court te defend 
the record. Parasraph 376 of chapter 37 of the Jllincis etatute 
(Yee Smith-Murd'a Rev. Stat, 1923) provides in ecubstanee thay an 
order or decres of the Municipel courtmay be vacated, set aside or 
modified within thirty daye after the entry ef such Judgment order 
or decres, but that if ne metion to vacate, set aside er medify any 
such judgment, order er decree shall be entered within thirty days 


after the entry of such Jjudgeent, erder er decree, the same shall 
not be vacated, set sside or medified except wpon appeal or writ of 
errer or by e@ bill of equity or by petition to said Hunicipal court 
setting forth the grounds for vacating, setting aside or medifving 
the seme, which would be sufficient te cause ths same te be vacated, 
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get avide er modified by a bili in aquity. 

It is apparent that Judge Bugee in antering an order 
after the expiration of thirty days from the date wf the ontry of 
judament was proceeding under this seetion of the siatute. “a slee 
think it ies apparent thet his arder setting amide the judgnent amon 
terns and giving to defendant the right te have the lasume tried by 
& jury, was not thereafter subject to review by Judge Acams. 

. the ordersof GCetober 29, Neveuber 3, and llovember 9°, 
entered by Judge Adare being erronenus will be reversed and the 
@aure rewanded for trisi. 

RAVERBGED AND REMAULED, 


‘Me8urely, ®. J., and Jemneton, J., conour. 








47 + 29129 ae Aa 


PROFLG ex rol. JOUR O'ROURKE 
Defendant in urror, 2 35 u i oA. GI oD 
CF ChOKk SOreTy, 





ve. 


WILIZAM VW, LeGROS, PRANK C, ¥RBER, 
BLUAR &. BYE, PETER 7. LYVCH, 
PATRICK DEVOY, as Retirawent "Board 
ef the Feliveman's Annuity snd 
Benefit Fund of Chicage 

Pinintitts in Errer, 


ce 


BR, JUSTICE BATCHETT DELIVERKD THE OPINION OF THE count, 


The réletor filed his petition in the Suparies court 
ef Cook cousiy en July 14, 1923. Im thie petition he sets we that 
the City ef Chieago is a municipal sorperation of more than two 
hundred thousand inheabitanta; that the reiater was on Syne 7, 1492, 
duly appointed te the office of yolise patrolman of the Vity of 
Chicago, served as such patrolmas to oid ingiuding Jume 30, 1912, 
when he resigned and made an application or petition fer pension 
te the trustees of the Police Pecuion Fund of the Gity ef Ghicage, 
whieh pension waa allewed in the own ef 355 m menth and which 
asount has bean paid te him ever eines Tune KH, LORS; that the 
salary for the rank of patreiman ie fixed by the annval eppropria- 
tion bili ef the City ef Chicago, end that ou, toewit, the 3ist 
day of Marek in oach ef the years 1912 to 1925, the said City of 
Chiecage has duly appropriated by its snmual apyrepristion bill 
paseed by the City of Chicage aid approved by the Bayer, in and 
by vhich aporepriation the office er poaltion of patrolman was 
apprepriateé for im 1913 to 1938, inclusive, $1,860 per annum; 
for the year 1919, 91,3800 per annun;for the years 192) te 1923, 
inclusive, 32000 per annum; which salaries have always been pay- 
able #& equel monthly inctallwments; thet the relater had reached 
the age of fifty years and hod served mere then twenty years when 
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sion from the defendants in the om equal to half of the salary 
appropristed each year for the office of patrolman as aforesaid, 
wut that the defendants wrongfully insisted that he was entitled 
only to ene-half the salary av appropriated for the year during 
which Khe retired. He alleged that there is now due from regpond+ 
ents to him for back pension the mun of $1949, and that there 
should be pald by dinsidicbnis tk te tevars ene~half of whatever 
salary may be appropriated for the office of patrolman im the fu- 
ture and for the balance of the year 1925, at the rate of $83.35, 
being one-half of eaid amount. Petitioner prays that a writ of 
mandamus be 4ireoted te the Retirement Beard and ite wenbers, com- 
manding them te pay forthwith, A general desurrer was interposed 
toe thie petition, and the court woem hearing thereof overruled the 
demurrer end ordered that the writ ineue as prayed ond that petie 
| tioner have and recever his costa te be taxed by the clerk, the 
renpondents heving elected te stand by their demurrer. 
The controlling question in this case is the same as 
that recently passed upon by this court im the case of Jgnn J. 
O'Neil v. George 7. Barding @t ai., Ko. 29021, The views ef this 
court are expressed in an opinion by Er. Justice Johnston filed June 
30, 1924. In conformity with the views therein expressed the 
judgment here will bo reversed, and the cause remanded. 
BBEVERSED AND RUWABIED, 


MeSurely, ?. ¢., and Johnston, J., concur, 
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MARTHA A, WILLIAKS © i 
Me apeaties, 935 1, A. 616 
APP. é GiP al. COURT 
Lae OF GRICAGO. 
BALDWIN PIANO COMPANY, 


BR. JULTICH MATCHETT DELIVERED THE OFINION OF THY QOURT. 


This is an appeal by the defendant from a judgeent 
in the mum of $200 entered in favor of the plaintiff ween the 


verdict of « jury for the plaintiff in the sum of $395, the opurt 
requiring a remittitur of 995, which was entered, 


The seeond amended stotwaent of glaim averred that 
in consideration that plaintitr at the request of defendant would 
buy a certain piane at the price of $350 em terms of $250 cash 
ané an o14 piano, the defeniant promised expresely and expressly 


warranted that the piane would be put im perfeet mechanical cone 
dition, that the age of the piano did not exesed cighteen years, 
amd that the keys would not bleek and the piano weuld have an 
even sequence in tone; that plaintiff, confiding in these proni« 
sea, bought the vianc, paying cash and the old plana, but that 
the defendant did net regard ite promises and warrantines; that 
the ciane was fifty-two years 014, net in geod mechanical condig 
tien, #14 not have an even sequence of tone, that ites keys 
blocked, ond that plaintiff had been put te great charges and 
expense im taking care of it, 

fhe statement further avers that claintiff immediately 
meotified defendant of these defects in the piane and requested dee 
fendant to return the $350 to the plaintiff, 

The affidavit ef merits denied that defendant had made 


representations as averred, but says that the piane was e614 to 
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Pisintiff as a used plane without reputation ae to age or sondie 
tion; further denies that the plane was in uw defective mechanical 
sondition; denies that it made any false representations in the 
matter, and denier that plaintiff has been daunged or that plaine 
tiff ic mtitled te regever any sum of money whatever because of 
the transaetion. It further avers that there haa been no reecige 
ion of the contract and that the plaintiff ie etil. in porseesion 
of the piano. 

The brief and argument of the defendant im this cage 
lays down a large number of propesitiona of Lar with citations of 
sutherity in suppert thereef, wich as that rapreasentations hich 
merely express an opinion, balief or judmment do net constitute a 
Warranty; that there is me warranty when the defects of an article 
are known to the buyer or “here the buyer has knowleige of facts 
safficient to put him om inquiry or te charge him with netioe er 
equal opportunity with the seller te discover defcets; that there 
is no warrenty of quality or fitness for the purpese intended 
where the buyer inspects or has the opportunity of inepeetion; 
that a buyer is estopped to rescind if he fails to returm the 
goods after discovery of the defect or uses them er otherwise 
deale with the property xe his own, It also urges that the state- 
ment of claim dees not state facta sufficient to constitute fraud; 
amd that there is ne evidence to prove fraud against the defendant, 

All these propositions are beside the point, the 
Fast being that the statement ef claim alleges and the evidence fer 
Plaintiff tended to show that the defendant seld te plaintiff « 
piane which was known to have defects which the defendant, as 
vendor, promised i) would remedy, the evidence tending to further 
show that defendant did not kesy ita promise in this regard, and, 
further, thet the piene which was delivered to the plaintiff? was 
whelly useless, There war evidence tending te gapport the alle- 
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gations of beth plaintiff end defendant in these reepeoate submitted 
to the jury, and it ie net argued here that the verdict of the jury 
is againet the manifest wei ght ef the evidence, 

The defendant argues, hewever, that there is ny evie 
dence tending te prove what damagern, if any, were sustained by the 
Plaintiff’, but the record dows not sustain this eantention, 

The evidenee for plaintiff tends te show that the piane 
is worthless ond the ancontradicted evidence ie that plaintiff’ paid 
to defendant therefer $250 in cash snd alse gave her o14 piane, 
fer which she was allowed a eredit ef $100. 

Sestion 73 of chap. if1A of 111, Hev. Statutes, Gahili, 
i$23, provides that ehere there is a breach of warranty by the 
Seliar, the buyer may at hia slection accent er keep the goods and 
maintaim eam aetion against the sellesx for damages, may rescind the 
contract to well or the sale, ond refuse to receive the geode; or, 
if the goods have already been reesived, return them or offer to ree 
turn them te the seller and recover the prise or any vart thereof 
which haw been paid. fhe evidence here shows (ani it is uncontra.- 
dicted) that the plaintiff offered te return the piane to the seller. 
Thie section of the statute is controlling, and the question of 
whether the plaintiff waa emtitied te recover wnder the lew as 
therein declared was fairly submitted te the jury. 

The testimony of pleintiff is severely commented uyen, 
but there was evidence aside from her own from which the jury might 
well comelude that the piane delivered was verthiess. It was ape 
parently fifty-twe years old, ae the evidence indicated, and had ume 
doubtedly well sarved its day aid ganoration. 


The judgment is affirmed, 
APVIAMED, 


MeGurely, ®. J., amd Johnston, J., concur, 
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Appeller, : 
APPSAL PRON MUBLGIPAL COURT 


GF GALGAI * 


Wi. , f 
BALDWIN PIANO CORPARY 
Appelisnt. 


BR. TUGTICE BATCHMTY BALIVERED a8 ADOITICNAD OFINIGH 
UPOR PETITION FOR REAKAALSG, 


The defendant company im thie esee has flied a pe« 

tition for rehearing, im which 1% is urged that there wae ne 
| breach of warranty in thie exse becsauwe the “plaintiff not 
| only knew the defects cowplained of, but adulte that she dige 
severe? them herself, beina ah aceompliched ayaician, and her 
eMply complaint against defendant ia fer feilure te repair or 
Femedy known defaots.* In the course of a somewist extended 
questionaire we are asked: “Can there be a Breach of warranty 
against knewn defects?®* 

it la apparent that defendant hae everloeked teetie 
meny in the adfiticnal abetract ef the reserd eubeitted by the 
plaintiff. 



















It appears frem thie the plaintiff’ testivied that 
the sslessan for the piane company told her if she would purchase 
the piane, the company would pat 4% im firsteciage condition, and 
the overhauling would be dome ia defendant's own reome; that she 
then told the salessan ehe would buy the gieme if he would fix 
it up in firsteclase condition befere It vag delivered. 

The fury sould, therefore, reasonably infer from the 
@vidense that, at the time the piane was delivered, the plaintiff 
G14 net know of its defects, but, on the contrary, reliad upen 
the representation of the defendant that it had been put in good 
ition. The case is, therefore, clearly distinguishable from 
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those cases which plaintiff eltes ond om which 14 relies, There 
was therefore @ breach of warranty. 

The amownt allowed an damagea 1@ complained of, 
but plaintiff wae clearly entitied to the return of her money 
with interest and also te receive the value of her pisne, which 
the evidence shove defendant placed at $100, The Judgment en- 
tered ies for much leas than these aseunts. 

The defendant complains that, as the cae@ new standy 
plaintiff bae the plane purehbared from the defendant and alee a 
Judgewent against the defendant. I urges there is ne low which 
will permit this, It is suggested the plane “may haya been 
valuable eas an antique or ourite.” Ferhaps, but there ie ne 
evidence bearing om that point. the question is not befere us 
on thie record, 

The petities fer reiesring will be denied, 

RERSARLHG DEAIRD, 


MeGurely, ?. J., and Jebnstom, J., concur. 
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APPXAL FROM MUBICIPAL COURT 
OF CHICAG®, 


FRANCIS ANIDLER, 
Appellant, 


V8. 


Le. BD. LEACH & COMPANY, 
a Corporation 
Appelice. 


BR, JUGTICE MATCHETT UBLIVURERD THR OPINION OF THE COUAY, 


Thia is an appenl by the plaintiff from a judgment 
in fawor of the defendant, entered upon the verdict of a jury. 
At the clese of the evidence cach of the parties made a motion 
for om inetructed verdict, which was in each case denied and 
motions for a new trial and im arrest off Jjudgsent by the plaine 
tiff were overruled, Plaintiff's statenot of claim alleged 
thet om March 9, 1950, plaintiff had lease? certain premises to 
the defendent by « written lease at a monthly rental ef $400 a 
month for a term beginning May 1, 1920, and ending April 30, 
1621; that the defendant failed to vacate oni surrender the 
premines on or before April 30, 1921, and retained possession 
and eecupancy after that date, whereby the lease wae exten ted 
for om additional period ef one year at the sume rate and on 
the same terme ag the original lease; that defendant paid to 
plaintiff $406 only, dbeinmg rent for the month of May, 19271, but 
failed to pay the ret due thereafter, amounting te a tetal sum 
ef $3,600. 

The affidavit of merits averred that defendant's 
lease expired Jiume 30, 19291, and that it wae never sxtended or 
renewed; denied that defendant owed the amount aued for; ade 
mitted that defendant 4id retain oeeupaney for a part of the 
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premises and during a part of the month of May, 1921, "but such 
occupancy was in accordance with an oral waderstanding and 
agreement had and entered inte prior to April 79, 19%, by and 
between plaintiff and defendant, in substance and effect thet 
the defendant could retain such occupancy until defondant had 
completed the rewoval of ites lumber from eaid pramises, snd 
that such possession and socupansy would be at the sane rate of 
rental as fixed in the lease, for and during the time required 
fer such removal; that such removal of aald luuwber was commenced 
with the full knowledge of the plaimtiff prior te April 36, 1921, 
and about April 10, 1921, and was completed a ehert time there. 
after and before May 31, 1971; that there was ne intention on the 
part of defendant or plsintiff te extend or renew said lease, and 
that the omly poeasession and ocoupaney of the defendant wae in 
accordance with and in pursuance of the said understanding and 
agreement entered inte by and between giaintilf ani defendant 
prior to April 30, 19%], which possession and occupancy wholly 
ended prior te May 31, 1021." The affidavit of merits ales _ 
averred that plaintiff accepted from defendant a payment of 
$400 on May 20, 1991, im ful; amd final settlement and satisfao- 
tion of all obligations fer rent in sonnection with the premises; 
averred thet the defendant hed not ceceupied any part of the premises 
since the removal of its lumber was completed im Kay, 1921; that 
Plaintiff had control, use and possession of the premises since that 
time; and that plaintiff did not exereise reasonable diligence te 
re-rent the premises after the vacation thereef by defendant; that 
the lease expired April 30, 1922, ond never was renewed or oxtended 
for any period expressly or impliedly. 

The evidence offered in plaintiff's behalf tended te 
show the execution of the lease between the parties for the pramie 
ses in question te be used for a Lumber and eoal yard from May 1, 
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1920, to April 30, 1921, at a rental of $400 a month, payable in 
advance; that after the making of the lease the defendant went 
into posesention of the property, which was used as a lumber and 
piling yard ané continued in poesession during the year und paid 
rent as provided for by the leage. The evidence also tended to 
show that the defendant did not vacate the premises on or before 
the termination of the lease, but continued in possession of 
the seme during the greater part of the month of May, 19°71; and 
that on May 20, 1991, defendant sent by mail to plaintiff a 
check of that date to his order for the sum of $400, which was 


stated to be for rent for the premises in guestion; that ne more 
rent was paid thereafter, and that the property remained vacant 


thereafter; that bille were rendered for rent from time to tine | 
thereafter by plaintiff at the rate of $400 a month, which bille 
were returned. The evidence alao tended to shew that the plain- 
tiff, during this time, was an invalid aid confined to his bed, 
and that one Stevenson, his seeretary, acted in his behalf in 
transactions with the defendant. It alse appears from the evi- 
dence that some time in April, 1971, orior to the expiration of 
the lease, negotiations were entered into looking to the execu- 
tion of another lease; that defendant in these negotiations was 
represented by its president, Er. Leach, and ite viea=presi4ent, 
Mr. Witherall; that thereater on April 15, 1921, tir. Stevenson, as 
secretary, wrote to defeniant stating that the conversation hed been 


mentioned py him to the plaintiff, and that he had informed plaintiff 


of defendant's suggestion that defendant might have the privilege 


ef keeping ite property on the premises until it was diepesed of 


_ to some one else; and that he, Stevenson, had made a proposition 


to defendant that this might be dene for the sum of $200 a month, 


which defendant had declined, He added: “In eomestion with this 


latter point Mr. Beidler has always had sert of definite views, 
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and he anid that he regretiad thet I hed unde any auoh propcaitioen 
because he did not think it was satisfactory to either party. We 
have always found that if © have property for rent it must be 
actually vacant to be inquired for if there is property on there, 
there is not near the likelihood of inquiry fer it. Furthermore, 
such an arrangement he never consitera as aatisfactory anyhow, *** 
Therefore we make the fellowing definite propegition: 


"1, We will rent yeu the property yeu new occupy for another 


year from May 2, 1991, at 55,400 a year. 

“2, We wiht preceed ag quickly aa the Grest Lakes Dredge & 
Dock Company can do so, to resonstruct the slip deok in first 
@lage shane, you of course to give us secess to the property and 
sufficient clearance for the Grest Leken to do whatever work is 
necessary. 

"3. 1 do not ase that there is emy neimt to hie sucgeation 
in connection with o lease after thie year beeause there is ne 
asgurance that we could then agrees on terms; and therefore in 
erder to make something tangible, I wili on wy ow hook agree te 
rebulid the river deck for you next year providing vou now agree 
to enter into a lease for thres years from Key 1, 1921, at a 
rental of $5,400 & year, 

"If you are interceated in taking up this matter or any aere 


information, 2 gan eall end see you with the Great Lakea' prepeséq 


tion and the blue prints to explain more in deteil just whet will 
be done.” 


On April 16¢h defendant replied, stating that it had 
@lresdy arranged to move its yard, ae the eriee asked wags pro- 
hihitive, and adding: 


We wili whart in the first of the week actively recoving 
the lumber and get all of 14 owt of there just ac soon oS pose 
eible, W111 probably hove te avell careelves ef your $200 
per menth proposition for a month or two but we sre net going 
to sell the lumber from the yard end are coing te transfer it 
as fost as poasible.* 


(m April 18th plaintiff, by ‘ie seoretary, replied: 


"I am hastening to reply by registered mall te your Latter 
ef the 16th. In my letter ef the 14th I adviesd you that Kr. 
Beidler did not approve of the propesition I made you of $260 
per month hoid-over and which propgoalition Hr. Leach denounced 
and declined, Nr, Beidler 4oea not approve of my ever having 
made the proposition and is glad it was declined because he does 
not believe euch an arrangement ie satisfactory between either 
party. if you will read Letter of the 13th egsin, you will 
observe that thie is clearly stated therein, So that there 
can be uo question between ue however, beg to advies that we 
have ne proposition or understanding with you fer ony arrange. 
ment after the termination of ovr lease together om April 30th 
fer the property you now occupy." 
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The viceepresident of the defendant teatifies that 
soon after the receipt ef this letter of April 18th, he called ir. 
Stevenson on the telephone at least twice; that it must have been 
in April because it was just a short time before the first of Way; 
that he had received a letter from wr, Stevenson and called him 
up. Be says: 

"I told him (lr. Stevenson) that I thought that «« ever 
the telephone, that in view of his proposition te allow us 
to eteay fer the $200 he aught to allew us te stay that way, 
it was a0 late then it would be impossible fer us to get our 
lumber ont of there before the first of ry and he osid that 
Mr. Beldier would net da that, and I told im then that we 
would pay him $400 per month for the time that we remained in 
in the yard softer + time, end he asid all right, he thought 
he eould fix that uo with liv, Seidler all right, ond that we «« 
I never heard from him between that time and the lst of May 
that he couldn't fix it wo with Mr. Beidler all right. I had 
mo other conversation with him between that time and the let 
of Kay regarding this lease.” 

Ou erous-examinatlon he atated that this telephone 
sonversation might have teen on the same day he received the letter 
of April 16th or it wight have been a week Later; that it was as 
#00R ae he could get in touch; that the witness called Mr. Stevren« 
son up and asked him about the $200 proposition, end that that 
was what he had in mind entirely, dbut that when he, Stevenson, 
said that ir. Beidler would not agree to that he then tol4 him 
that for the length of time defendant would stay there, it would 
pay hin the rent of $400 which was then being paid, and that 
Stevenson replied that “he thought Mr. Beildler would agree to 
that." Mr, Stevenson, called aw a witness, denied that any such 
conversation ever took place, and the plaintiff argues here that 
the evidence, even if believed, is wholly ineufficient as a matter 
of law to eatablich the existence of a new agreement, He invokes 
the well settled rule of law that in the absence of proof of a 
special agreement for a shorter term, a teant who holds ever and 
pays rent is preswmei as a matter of law, in cage the landlerd so 


have assented to 
elects, to/a renewal of the lease for a term of ome year. He calls 
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attention te the fact that in this view of the law the actual in- 
tention of the tenant either to renew or not toe renew the Lleace 
is immaterial. In the absence of a special agreamont the law 
fixes his liability independent ef his intemtion. We think the 
proposition of law ae stated is well setiled by the decisions of 
the courts of this and other states, Clinton Wire Cloth de. v. 
Gardner, 99 Tll. 165; Feber v. Powerg, 74 Tal., 370; Goldsbrongh 
ve Gabha, 152 1)1., 894; Kaxbee v. Byang, 220 Dl, App. 154; Conway 
v. Staxkweathex, 1 Denio, 115; Schuyler v. Smith, Sl N. Y. 409, 
The position of the defendant is that the testimony of defendant's 
vice-president te the oral conversation made an isme of fet as 
to the existence ef e new agreement, which hus been settled in its 
faver by the verdict of the Jury; amd it further contends thet the 
acceptance of the cheek of May 20th smounted under the elreunstances 
to em accord and satisfaction which would at any rate preclude a ree 
covery by the plaintiff. In support of this last contention defendant 
cites Prince v. Waller, general number 28567, (opinion ef this court 
filed December 10, 1923) and Harlow v. Risderman, general number 
28442 (opinion of this court filed November 27, 1923), neither ef 
which has as yet been reported. The opionions cited, hevever, do 
mot sustain the defendant's contention, and this fer the obvious 
Treason that under the evidence here there was, at tha time this puy- 
ment wag made, no dispute between the parties; that the amount of the 
gheek was at that time actually due, 
it is true that the check was accompanied by « letter 
from the defmndant stating that it would not, in its opinion, there- 
: after be liable for rent, but the acceptance of the cheek was not in 
; eny respect made conditional upon acquiessence of the plaintiff in 





this view, As we have already suggented, plaintiff contends that 
‘ the testimony ef defendant's vice-president was wholly insuffieient 
te establish the fact of a new agreement. However, in view of the 
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conclusion at which we have arrived, whieh will make necessary 
another trial of the cnse, we will exprees no opinion on the wroight 
ef the testimony, ‘ 

At the request of the defendant the courtinetructed 
the jury as follewa: “The jury are instructed that if you find for 
the plaintiff in this case, his measure of damages is the mount 
provided in the lease less whatever the plaintiff could hove made 
from the re-renting of sald premises by the use of dlligence after 
the premises came into hia possession,” Ya think it cannot be 
seriously contended that thie instruction as applied to the facta 
of thia cage is ecorrest. Arguing that the instruction waa proper, 
the defendant cites Resser v. Corwim, 72 121. Aop. 6975; Meteroiak 
v. Loomig, 165 221. Apo. 214; and Wagt Side Austion House Ga. +. 
Gonnestieut Mutual Life Iugurance Uo., 186 Ili, 156. Zach of thene 
cases is, hovever, clearly distinguishable from the instant ene, in 
that in these, wmlike this case, after the premises vere sbantoned 
by the tenant the lesror took and held possession thereof. In such 
ease the law aa announced in the inatruection might be apolicable, 

As we understand the lay, wheres a4 tenant wrongfully 
abandons the premises the landierd may either re-enter and terminate 
the lease ond sue for and recever the rent due at the time ef the 
tenant's obandonment, or he may leave the premises vacant ond sue 
for the entire rent, er he may give notice of refusal te accept 
the surrender of the premises and sube-let for the tenant, using 
due diligence. (See Higging v. Street, 92 Pac. 153, 19 Ckla. 45.) 
The evidence here uncontradicted tends to show that the plaintiff 
@lected to leave the premiser vacant and sue for the rent. Under 
these cirowastances the inatruction as given sust have been confusing 
te the jury and therefore prejudicial to the plaintiff. It is streng- 
ly argued in behalf ef the defendant that since the jury found for the 
defendant on the isaue as te whether there was a new agreement, it 


414 not have to consider the question of damages at all, and there- 
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fore the plaintiff wae net injured, ‘Under some cireumatances this 
woul? undoubtedly be true, ae the cases cited by the defendant 
show; but we are of the epinion that under the evidence in this 
ease this instruction was well designed to cause o jury to infer 
that it wes the duty ef the plaintiff to re-enter and re-let the 
premises. Such, as we have shown, is not the law and we there- 
fore are unable te say that the jury was not misled, 

Yar the errer in giving this instruction the juigment 
ia reversed and the eause romanded for another trial, 

REVERSED AND REMANDED, 


Me%urety, °. J., and Johnston, J,, coneur. 
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Appellee, 
APPEAL FROCK SUPERIOR COURT 
vs. 


HOTEL LA SALLE COMPANY, | 


GF COOK COURTY. 


s Corporation, #t sl., 
Appellants. 


ER, JUSTICE MATCHETT DELIVERED THE OPINION OF THY COURT, 


The defeniamt, Motel LaSalle Company, apphals from a 
Judgment in the awa of $25,000 entered upon the verdict of a fury, 
motions for anew trie] and in arrest of Judyment having been oves 
ruled. The action was in case for negligence through which 
plaintiff eustained serious personal injuries. There were tro 
defendonts in the trial court + the Motel LaSalle Company, the 
emer of a eat which was struck in the rear by a four-paseenger 
Hudson coupe, and Henry L. Baumgardner, the owner of the coupe, 
who was @riving it at the time of the aecident. The jury by ite 
verdict found the defendant Baumgardner net guilty. 

The accident in question o¢curred st about 1:3¢ a.m, 
on the morning of Septexber 29, 1920, on the east side of Kichizan 
avenue (a etreet running north end south im the city ef Chicage) 
an@ about 175 feet north of the interseation of that street vith 
Twenty-fifth etreet, whieh extends in an eanterly and westerly 
a4ireetion, 

At the time in cauestion plaintiff was a passenger 
in the Endaon coupe at the invitation of Baumgardner, and res 
ceived injuries the seriousness of which is net questioned, 

There is no contention that the damages allowed by the jury are 
exeescive. 

The evidence tends te show without contradiction that 
at the time in question Michigan avenue was well lighted, « "the 
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best lighted street in Uhicage" the witnesses say; that it was 
ary, and that the bulk of the travel wae then moving towards the 
south and on the weet side ef the street, traveliers who had been 
down town and at other pisces then returning homeward. 

Plaintiffe! was a young man twenty-five years of age 
and unmarried. He vas visiting in Chiango with his parents, whe 
lived in the western part of the city, On the evening of the 
preceeding day he wet a friend named Chamberlain at the Illineis 
Athietic Club, where they ciuad; from there plaintiff and Ghasber~ 
lain went to the Iliinoie theater, where they mat plaintiff's 
father. Chamberlain siso lived in the weatern part of the city. 
He used a Ford rendster as & means of conveyanee, and after the 
performace at the theater started home with plaintiff. on the 
way they decided to stop at a eafe known a8 the Arsonia, a resort 
on the moar west side of the ality with a reputation not of the 
best but which they had visited on prior cecazicus. After about 
half an hour the co-defendant, Soaumgardmer, who was acquainted 
with pleintiff and Chamberlain, entered this place with two 
ladies whe were introdueed te viaintiff and with each of whom he 
danced. The three men tentify thet although liquer was sold in 
thie place they did not indulge while there, and that naither they 
mor any ene of them was in any wise unter the inflasnee of Liquor 
at the time af or just before the aceident. 

The ladies lived on Kichigen avenue near 47th street 
on the South side of the city. lir. Usumgardner then lived with 
his fmmily, comeisting of his wife and three children, in Kivere 
side, a suburb about ten miles west of Chicage. Mre. Baumgardner 
has since that time obtained a divorcee, 

It wes decided that plaintiff and Chamberlain would 
leave the Ford car at the Arsonie and accompany Mr. bawsgariner 
and his lady friends (whose nases are net diselosed) te their 
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homer. they aid so, and while on the return journey, driving 
north on Michigen avenue upon the cast side of the street the 
accident befell them, and plaintiff was severely injured. 

The first count of plaintiff's declaration charges 
that defendants were guilty of general negligence causing the 
collision. In the other counts newligence was alleged in that 
the defendant Hotel Laialle Company suddenly brought ite eab to 
a stop without warning after negligently driving inte the path 
of the Hudson. fhe eye-witnerses were the plaintiff ur, Chambere 
lain, Mr. Baumgardner, Ben Simen, a driver for the Checker Taxi 
Cab Company, who had followed the Hotel LaSalle eab sll the way 
from Thirtieth etreet wtil it was struck, Fred J. Peterson, the 
driver of the Hetel LaSalle esabh which was struck, Arthur Lrown, a 
night watehman for the Rue Motor Car Co. at thelr offices at 
2441643 Nichizen avenue, who heard the crash at the time of the 
collision, and Jeosevh Conway, a chauffeur of a second Hotel La 
Salle eab which was porked on the east side of Kighigan avenue, 
and alongside of which the other Hotel Latalle cab had moved at 
the time of the cellision, 

At this time Michigan avenue between 24th and 25th 
streets was fifty feet from curb to curb and from the east curb 
te the east building line of the avenue was fifteen feet. Twenty~ 
fifth street was 42 feet from curb to curb at Hichigan avenue and 
from the curb line to the building line of 25th street was about 
12 feet. The Notel LaSalie eat which was struck weighed about 
3400 pounds, and the Hudson coupe which struck it was about 300 
( pounds heavier. The evidence tends to show that at the time of 
the collision the 'udson coupe was being driven a little faster 
than thirty miles an heur. Photographs of the damaged Hotel La 
Salle taxicab are in evidence, and they tend to show that it was 
struck slmost squarely in the rear, The forse of the impact drove 
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it forward 100 feet more or leas. It was an inclosed cub with a 
glass in the rear about two by four feet in size. In the colli- 
sion the gas tank was maaghed and the car took fire. ‘The Hudeon 
soupe seens to have turned somewhat to the right after the eolli- 
sion and ran into the display reoms of the Rue Meter Company 
situated on the east aide of the etreet, the impact smashing the 
plate glass front. 

A police squad apoeared upon the ecene and plaintiff 
was removed to the Vesley howpital where his injuries were treated. 
Kr, Peterson, the driver of the LaSalle hetel cab which wae rum 
inte, caused the arrest of Xr, Baumgardner uoom the charge of 
driving an automobile while intoxicated an4 alse caused the arrest 
of ir. Chamberlain on a charge of disorderly oonduct. sen the 
trial of those cases they were found eet guilty. 

The injuries of the slaintiff were such that he almost 
immediately beeane unconectous and resinined ao for several hours 
after the accident. 

Om the trial in the Municipal court Chasiberlain tes- 
tified; "We didn't netice the cab until we were right om it, and f 
saw the rear tire.” He Serther atoted that at that time the plaeine 
tiff was lighting a cigarette; that he had a mate lighted an¢ that 
the light reflected in the clesed ear and it was very bard te see. 
In the trial of the present ease he states that this was false tese 
timony; that plaintiff was net lighting a cigarette sat the time of 
the accident, and that the mateh light reflection on the glace of 
the windows 42id not obseure hie virion of the read ahead; that this 
false testimony was civem at the request of defendant Boumgardner, 
who gave as a reason for bie request that he did set want his wife 
te know about the matter. Mr, Chamberlain further testified in the 
Municipal court that be was at Tierney's eafe instead of the Arsonia 
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on the previous evening and that there were no women in the party. 
Tierney's cafe was at that time located at 365th street and Grand 
boulevard. Mr. Chauberlain says this false evidence war alse 
given at the request of tr, Bowagardner and for his own purpeces; 
that Mr. Baumgardner told him te say that Ar. Brown was lighting 
the match and that it obscured his vision, at the former trial of 
this case in the Superior court Chamberlain testified that he did 
not notice the Hotel Latalie eab with which they collided wntil he 
was right on it and saw the rear tire. 

The trial in the Kkumicipal court teok place about a 
month efter the accident, and at that time Bawagardner testified 
that he didn't sea the car in frent ef bim wniil he struck it; 
that it was im front of him about five or six feet, right direetly 
ahead of him, and that st the time he sav it, 1% had stopped a1 
of a sudden; that the driver of the LaSalle cab did aat give any 
signal to his knowledge. Upen the former trial of this care in the 
Supertor court, Mr. Bawngardner testificd that all ef « andden this 
Retel LaSalle cab loomed right up in front of him 

The uncontradicted evidence tends te show that, geing 
at the rate of thirty miles an hour, the hudeon car could have been 
stopped at a distance of about twenty-five feat. Upon the Last 
trial of this case the plaintiff testified that he noticed the 
LaSalle cab possibly two blocks sowth ef the accident; that he 
first noticed that they were fellowing the scar rather closely; 
that he neticed it because they were fcliowing rather closely 
behind it «- a matter of thirty or thirty-five feet; thst the cab 
was going about the same rate of speed as the coupe; that there 
were cars shead, and that all the traffic was going at about the 


same speed - the witness 414 not believe over thirty miles an hour; 


that whén they came to 25th street the cab was still ahead and in 
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about the same relative position; that aftor erosring 25th street 
they were going about the same rate of speed, ant that he, plaine 
tiff, was just leaning over and resting his olbows on his knees, 
smoking a cigarette and talking to Chawberlain and just watching 
out of the front while talking, paying no particular attention to 
the gab; that he just knew it wae there; that possibly 100 er 150 
feet north of 25th etreet the cab suddenly turned in and slewed 
down fast, “suddenly stopped is the way | would say it, and at 
first I paid no particular attention;” that he, plaintiff, had no 
sense of danger until they were practically within fifteen feet ef 
the cab, when he realised that something was going to hapren end 
hollered, "Look out," and that then there was a crash or something, 
although he foes not remember henring the erash, and that is all he 
renembers until he awakened in the hospital, On cross-crxamination 
he states that he saw the cab ahead and apparently at a standstill; 
that it is his best judgment it was at a complate stand-still; that 
he never saw the other LaSalle cab which was parked on the east curb; 
that it may have been standing there but he did not see it; that had 
he been looking he could have seen the other cab; that when they 
passed the north side of 26th street the gar ahead and their car 
were travelling at about the seme speed, which might have been more 
than thirty miles an hour; that it was a closely built up business 
district they were paswuing through; that just befere the accident 
plaintiff was talking to Chamberiain; that when they were probably 
thirty feet south of the place of the accident the ear ahead turned 
in to the right towards the east; that just before it turned it 

had been travelling wath its lefthand wheels about in the center of 


Michigan avenue; that the witness did not know whether the cab was 


at a standstill or in slow motion, the accident hapnened so quickly; 
he testified that nobody was lighting a cigarette in their car 
when the accident happened; that Bawngardner rode along at a normi 
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| Fate of speed; that his car was in good condition as far ae he could 
observe; that he was going alony very carefully; that plaintiff aia 
met see the driver of the LaSalle esb at ali; that he saw no signal 
from him and did not see the driver at 211, but that he probably 
Gould have seen the driver of the gab if he had been looking for him, 
Chanberlaid testified that he saw the Hotel Lawialle cab 
about » block south of where the aceident happened; that it wae about 
thirty or thirty-five feet ahead and was going at the same speed as 
the Hudson and was a little bit “te eur left;" that on crossing 25th 
| street he di¢ not see a Cheoker eab on the righthand side of the 
street; that after crossing 25th street he still saw the Lagalle eab 


| about thirty feet ahead going at the same rate; that there was a 
_@ar parked alongside of the cab in front of the Rue Kotor Company's 
‘Window on the east side of the etreet and the LaSalle esb pulled 
| alongeide of it and stopped when they ran into it; that there was 
about three or four feet distanee between the car parked alongeide 


of the curb and the cab which came to ston; that as they approached 


| 
| 
: 


the scene of the accident plaintiff yelled "Watch out;" they they wer 


right on it when he yelled; that the witness dees not know whether 
erdner did anything with his car as they appreached thie stand 
@ab; that he did not try to get the safety or energency brake, 
r aid anybody else; that when the Lagalie ¢ab that was ahead came to 
B stop it was right in front eof him; that he could see the driver ef 
the Gab; thet the driver gave no signal when he stepped the ear; that 


aid mot extend his arm eut to the left away from the ear; that he 


4 not see any raised hand, and that he would have seen it¢ had it 
raised; thet ne signal or warning of any 








kind was given at any 
® when the ear was slackening or stopping; that when the cab Cane 


& stop it was richt in the center of the street, right in the 


of traffie; that other machines were coming south 
ue, 


on Michigan 
all over the street, some close to the curb, some practi cally 
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in the center of the street; that the ususl ordinary speed for 
motors traveling along Michigan avenue at that place ant at thet 
time in twenty-five miles an heyr; that the LaSalle eab after the 
accident wes Imocked ahead about fifty or seventy-five feet; that 
when they hit the cab the windshield broke and the gasoline tank 
exploded and that the spray of the gasoline ignited plaintiff's 
hair and his hair was on fire; that when the eab came to a step 
they were about ten feet directly behind it; that Baumgardner 
kept on going straight and hit it direetly in the back, without 
turning to the right or left; that the cab had been going trenty- 
five miles an hour and it suddenly came te 4 stop and within a 
couple of feet; that it didn't go directly serose their path bee 
cause it was hardly in their path; that the weet wheels of the eaab 
had been in the center line of the street; thet when the eab was 
about 125 feet south of the place of the accident it started te 
pull over towards the curb, thereby coming across their path; that 
the Hudson car was then about thirty or thirty-five feet south of 
the onb; that the cab wae pulling over te the east side of the 
street gradually an‘ the coupe kept along shout thirty to thirty- 
five feet behind the cab; then when the cab cot right slongaice 
of the other cab that was perked at the curb, it stopred about. 
three or four feet from it and the coupe went the remaining thirty 
or thirty-five feet into the rear of the eab when it was at a 
stamdstili. The witness further says that he 4i4n't see the eab 
standing there until they were right onto it. 

| On aress-exacination the witness stated that the La- 
Salle cab was not over 37 feet ahead when it startad te suddenly 
stop; that starting from a point about ten feet north of the north 


side of 25th street, the cab started to move over and cut over 


to the east curb of Michigan avenue, sid then, when it cot alongside 
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of the other cab and was about three or four feet to the west of 
the standing cab, it suddenly cane to a stop; that all he could 
renexber is seeing the rear tire of the cab and then they hit it; 
that the reason he didn't see the cab until they were right en 
it was because he wae not locking, He says: “*I saw the cab 
start to turn ever and then I lost track of it. ‘The first thing 
I knew I saw the tire and we smashed into it. I saw the cab 
start to turn over towards the curb when it was ten feet north 
of 26th street, and then I lost track of it, ond then I looked 
up and saw the rear tire and then we smashed into it," 
Bawagardner testified that aftor leaving the homes 
ef the women he sat in the driver's seat of the coupe a little 
in front of the back seat, whieh would accomodate two people; 
that Chamberlain was sitting next to him and a Little in back of 
him, and Browm waa sitting at the right of Chamberlain om the 
same seat; that there was no obstruction all the way across the 
ear as far as seeing wut of the front of the car was concerned; 
that it was perfectly clear and his lighte were lit; that as they 
@ame along Michigan avenue north, they were going with the traf- 
fie and running about tro care width out from the east curb; that 
they followed several cars oni the LaSalle cab in particular, 
whieh he first noticed a bieck and a half or two blocks south of 
the scene of the secident; that he drove we the street behind the 
cab all the way up to the point of the accident; that the LaSalle 
gab was rumning just to the right of the street; that his Left 
front wheel was in line with the cab's right rear wheel; that 
they were traveling about the same rate of speed, the cab about 
thirty or thirty-five feet ahead of his car and both travelling 
at thirty miles an hour; that he could see ahead all the time 
and had no trouble with amy cross traffic; that at 25th street 
the LaSalle cab was still the same distance ahead of Him; that 
it pulled inte the right ahead of him without any warning, and 
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he orashed inte the rear of it; that the cab came to a eaudden 
stop alongside of the other eab which was parked against the 
curb; that at the time he saw the cab out seroae to the right 
it wae the firet break he hod made from this north and south 
line thet he had been maintaining ap he drove up the street 
two blocks; that at thattine the Latalle osb started te turn 
to the right and thet when he saw him do that he tried te stop; 
that he threw out his clutch and put om his brakes, which would 
take a second or more; that while doing it he erashedt into the 
cab. ia further says he does not remember whether the plaintir¢ 
yelled just before the accident er not; that if the LaSalle eah 
wae not stepped at the time he struek it, 1¢ was practioally 
stepped; that it had either stepped er wae coming te a stop, 
it was slackening down speed, "The cab cut across our path and 
Slackened speed.” He saye that if the driver of the LaSalle eab 
4id held out hie hand he 414 not see it, and that the reason he 
testified as he 114 on the former trial was thet he was then 
Living with his wife but since that time had been divereed, 

Ver the defendant, Peterson, driver of the damaged 
LaSalle cab, at the time of the trial not employed by defendant, 
testifies that he had been driving passengers arcund all night 
and was on his way back to the hotel, Madigon and Lavalle streeta; 
that when he reached 25th street he wae going at the rate of 
twelve or fifteen miles am hour; that he noticed the Lagalle eab 
standing at the curb and that he held up bis right hand when 
about fifteen or trenty feet north of 28th street; that at sbout 
the same plnce he began to slacken up, tock hie foot off the 
aece@lerator and left the clutch in, wiieh reduced his speed to 
three or four miles an hour; that he then pulled slongside the 
other LaSalle esb at the curb end asked the driver what was the 
matter; that the driver, one Conway, told him to pull in en the 
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side; that the cab which he, Peterson, was then driving, was then 
struck from the rear and kneeked farward, he enys, as far as 150 
feet. On cross-exmination Peterson snid he was traveling up 
Michigan avenue looking for a passenger and wae going slever than 
the traffic; that at the time of the accident his cab was about 
six to ten inches from the one driven by Conway. 

Comvray teetifien that ar the LaSalle qabs had at that 
time no meters the driver kept bocks, ond that he wae then ent or- 
ing his trips om the trip sheets; that Peterson asked him «hat the 
trouble was and that ha anowerad “Nothin; * then the srash cane, 
Re says that Petersen's ear was in slow motion when it was hit; 
that it went about 50 te 75 feet after the impact and came to a 
etop te the right af the canter of the east cide of the street. 

Ben Simon, a driver for the Checker Taxt Cab Company, 
testified that he sav the Peterson cab and followed it from 30th 
street all the way until it wae hit; that be wee about half a 
Bloek behind it all the way; that there was nothing between him and 
this esb as he proceeded north; that he had no passenger and was 
leoking for one; that Peterson's enb was going at about the same 
speed as he, Simon, was; that as he sppreached 25th street he scon- 
tinued at about the same speed; that he started toa stop at the 
south side of 28th street mnd actually stepped at the nerth ereas~ 
walk of it; that he stepped because he heard the. horn, and the 
coupe then passed him; that he saw the two LaSalle cabs in front 
of him; that the Paterson eab wae about half a bleck eway from hia 
when he heard the horn behind tim; that he saw the LaSalla esb 
whieh he had been following slow up “and the coupe passed me and 
ran into the rear md of the Lajalle eab, Ke said the coupe vas 
going more than thirty miles an hour, but on erogs-exanination 
said that it might have been twenty-five or thirty-five miles; 
that he did not know whether the hom was from the coupe or net, 











Weice, 
“ty , 


mh ik 
















Hots ware. .yodvinh meme new panerh tat yaa daddy dag ond pede: 
aga Pema sgrnes it — _— Hass dey esi | 
ants, sc pen new ‘ins tegrensaa a to't alia anew. ne ° : 
dai ee ond gid Sanh tow geld, Ge omelet, de parr ap preii ate 
Ae EE ROME oMto malt ato wpstded ame eo all 
sanes ee a pian rites eA? on ns wontbimae rea Ie 





sl, sleek And, namin tat: Sai ineeite dhe sand la 
ane saan ane soult ° pamtetan® . aces at feet ame a ae 
“gahe naw #2 were eokter weds ct paw sag gt nowndte® Set yan ek 
# a) tome Gime donna ott wade Jot AV oF OS aunde temew 68 tat 
Hees Oi, 20 ene tego ae Te wntone eet he, Fixaen ba ean 













“aoe Bae, coneoenn' ehhdene 4 dethrone dntaneliien tk a. na — 
3 nike ad? amon’ te yuton kaw doe otacenete” snctt goo vot gallons 
ae “isi i Hewren HACE Budiwniode mf em dae jaar ,omke dat as hoog ¥ 
| it Jk @ndm 40 Se dKete of Meds thaoga hws od duets da awake 
ee ee 
le Ge. revo wet peae aol gremned baqente, om tanh, io ke Ahaew 

| Poort ah oune ¢ listed ow) oat men ad Leet, Ubi bonnow aged, mango 
adh Moet yew Keel 6 Lad Igode sew dae aoweteS oath tert jm io 
leis re, om ans sl Savit gai mre’. trod i aptitariih 


TN ee ieee Pe a ES OS 


ai i 


Re? a 












SS See See Sine gee 2 Cae 


eee sme one (thin, ae ae ot 


Qe eee 


——_——— 


sees, 


i i ie a 


’ 





12 


and that he did net know whether the LaSalle cab was meving or 
standing still by reason of the distance he was from it, ond fer 
that reason couldn't see whether the driver, Peterson, gave a 
signal, but he did not see any signal given. 

The defendant Hothl LaSalle Company has strenuously 
argued from thie conflict inthe testimeny that the verdict is 
manifestly against the weight of the evidence, he argwaents 
presented are not without some ferce in view of the financial 
interest of the plaintiff, the admitted fact that two of the 
Pleintiff's witnesses ealled to testify under eath upon previous 
occasions fabricated a story as to the manner in which the aceci- 
dent occurred; that an examination of the whole record indicates 
that the plaintiff end defendant Saumgardner evidently designed 
to conduet the tréal in euch a way ap might be moat beneficial te 
each of them, resulting im what appears to us & rather startling 
verdict from the fury, finding one defendant guilty and the other 
not. However, we do not deam it neeessary te diseuss the weight 
of the evidence or pase final opinion on it, and shall not do so 
in view of the fact that for other reasons 4 re-trial of the case 
ie made necessary. There was some evidence before the jury tend- 
ing te show that the driver ef the Hudson voupe wae intexicated. 
He was found not guilty of that charge upon trial in the Municipal 
court, but it is net denied that evidence was febricated fer that 
occasion. 

Upon crose-examination of one of the witnesses it de« 
veleped that a police officer named KeDermett had atated on a 
feomer trial that he had found a bottle of whiskey in kr. Baume 
goardner's coupe immediately after the accident, KeDermett was 
during a part of the Last trial present in the courtreom but wes 
not called as a witness. 

In the course of his argwaent to the fury the ate 
torney for the plaintiff said: “Yes, Mr. Reeve, why he didn't 
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Gall MeDermott on the stand. He tells you KeDermott came up here 
last Saturday ond he was peeved, aid thet ie the reasor. Hew I 
conceded, I uust concede, that if a bottle of whiskey were te have 
been found in this car after this accident, mind you, that that 
probably would be the most clear evidence that ene could make, if 
you could say that they heve found a bettie of whiskey, that they 
had been drinking in that car, Why, I don't imow how 7 could 
meet it. If that ie a defense, end if they had a defense of that 
kind, do you mean to tell me that they would allew their star 
witness to get avay from them? ot a bit ef it; it Lon't done. 
You know, we fellows that are trying these lawauits end realize th 
benefit of such a bit ef evidence, you know as reli as I do that 
ir, Reeve would naver have sllowed WePermett to get aay. What I 
am getting at is thie: that when this case wae tried befere it 
was keDermott that testified «- what eccurred on that hearing you 
don't know. You don't know NeDermott is the mam whe claimed he 
found the bettle; they didn't @are use him on the trial of this 
case. Why? 2o you think i} was fair te attowet te niani a hetile 
in this case, plant a bottle in thie accident, after that was <= * 
Mr. Reeva: “I ebjeet to that statement your Honor, baged on no 
evidence, and ask that this jury be instructed te dieregerd it." 
The Court: “If that ie a reasonable inference to be dram frem 
the evidence «-* Mr. Irwin: “It is the inference I get from 
the evidence, and yeu heave te make your own inference." 

The facet that MeDermott had on the former trial 
testified te the finding of the dettle of whiskey was brought cut 
upon the cross-exemination of the witness Peterson by the attorney 
for the plaintiff. The defendant had a right either to call Ke- 
Dermott as « witness or to refuse to call him, and as we view it 
Counsel had no right te argue from the fact he was not enlled that 
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an attempt hed been made by the defendant to "plant a hottie in 
this ense.* The jury could mot have misunderstood the meaning of 
this rewark, It plainly meant that the defendant was guilty of 
framing a defense and trying to deceive an? mislead the fury. 
The remarks of counsel should have been stricken out. On the cone 
trary the record shows that the court made a remark which must 
have been construed by the jury ae indicating that the court 
thought the argument juetifiable. In a case so close upon the 
facts we cannot but regard this ae reversible error. It is un- 
necescary to cite the cases in which fudments heave been reversed 
for lees sericue error. See the recent ease of Mattice v. Elawang, 
B12 T11., 31. 
Complsint is aleo made of instructions given to the 
jury. At the request ef the co-defendant the court told the jury; 
"the court inetruats you that the Low dees not definitely 
limit the preelae rate of apeed in wiles per hewur above whieh 
an athemobile must met be run under aiven cirqumatances, and 
the court does net intend, by anything said in theve instrne- 
tions, to tell the jury, as a matter of law, that any particu. 
lay speed of an autozobile in miles per hour, at any particular 
time end place, under given circumstances, is a violation of 
the statute of the state of DTllineis.” 
Hection 22 of chapter 954, Cahill's DLlineis Revised 
Statutes of 1923, being the Kotor Vehicle Law, provides in substance 
that if the rote of speed of any motor vehicle operated uwven any 
publie highvsy in this state whores the same passes through the 
Glovely built up bueiness portions of any city, twwm or village 
exceeds ton miles an hour, such rates of speed shall be prima facie 
evidence that the persen operating such motor vehicle is running at 
@ rate of speed greater than is reasonable and proper, having re- 
gard te the traffic and use of the way so as to endanger the life 
ef a peraon or injure property. The evidence in this cage is une 
disouted that Michigan averme at and near to the place where this 


accident occurred is a eleosely built up business district. ‘In 
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Moxrinen v. Zleverg, 308 111, 104, the Supreme Court sald: 


: "The only limitation fixed by the statute is that no pere 
son shall drive a motor vehicle won any publie highway in this 
state ab a speed greater than is reasonable and preper having 
regard tc the traffic am4 the use of the way or so as to en- 
danger the iife er limb or injure the preperty of any person. 
What speed is improper and dangerous is left te the courts to 
A@ctermine from the evidence in each particular case. Tha seq 
tien establishes a rule of law, which declares that certain 
rates of specd in certain localities shall be facie une 
reasonable and dangerous. There is no intimation thet such 
rater of speed shell be conclusive proof of nogligense. Pee 

means first view, - that is, ae it first appears. 
£ case is one whieh is apparently established by evie 
ence adduced by the plaintiff in support of hie ease up to the 
time such evidence stands unexplained and uncontradicted. the 
words ‘prima facie’ when used to deseribe evidence ex vi terming 
. imply that such evidence way be rebutted by competent testinony.* 


To the same effeot is Jonngon v. Eanndergaat, 303 111., 261. 
The Hotel LaSalle contends that im the iight of these 





_ @eeisions snd the plain words of tiv etatute the instruction was 
grossly misleading, ani we think this contention is net without 
merit. The wocentradicted evidence tended to show that the rate 
ef speed at which the “ludson coupe soved was pring facie 4 violas 
tien of the stetute. True, that prius facie showing might be overe 
come by other evidense, and it was fer the jury te say upon the 
whole evidence ehsther this prima f2cile showing had teen in facet 
overcome; but, im considering that question, the jury ahoul 4s have 
been instructs? te give due weight te the law as declared in the 
atatute. This instruction as given practically dirested the fury, 
we think, to disregerd the statute or at least it might have been 


se understood. 


ee OE Ee 


Fer the errors indicated the Judgment will be reversed 
and the eause remanded for mother trial. 
REVERSED ARD REMAND, 


——————— 


MeSurely, ®. J., concurs. 
Johnston, J., ai avents, 
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OAK SALK, 
Sepellee, 


DATLONAL CASUALTY COMPANY, 
& corpers tion 





MA, TSTICH MATCHANT? LALIVERED THe OPIKTON OF THE CovRT, 


This is on epveal by the defendant from a judgaent 
fer GAGG entered im fuver of the plaintiff upenm the finding 
of the court. 

The action woe baeed on am socident ond health 


 +imeurence policy which provided as follows; ““ritten notice 






of injury or of sickness on which claim may be based aan et be 
given te the Company «ithin twenty days ofter the dete af the 
accident comeing such injury or within ten days efter the 
Commencement of disability frem such oiekness. In event of 
aeeidental death fumediate motice thereof must be given te 
the Company.” The plaintiff claimed under this poliey ond 
sued on account of injuries salieged te have been oustained by 
him on the Lith day of Beptewber, 1991, ot seven @'ehuak Ap Me 
The notice was in «ritine ent deted at “hieago, lilimeis, 
Wovember 22, 1923. ‘The statement of the plaintiff shows thet 
the docter was celied uwpen the date upon whieh defendant ree 
eeived his injury, and the statement of the decter who attended 
eerreberates the statement of the plaintiff. 

The plaintiff has not appeared in this court to 


 Suppert the judgment rendered in his faver, and the stetute 
 peems te provide that « -eliey of this sert may contain « 
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reqmirement of this kind with reference te netice ef an 
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Anjury reeeived. (Hoe datth's Tllinois \evieed Jtatutes, 
1023, paragraph 364 om page 1202.) 

The cvi¢ence tends te shew that the plaintiff «as 
under the canstont eare of his physicieon from the time that 
he received the injury up to the time of sending the rotice, 
amd ws de net find emy evidense tenting to show thet notices 
was waived by the defendant. 

it foliews that the Judgment enet be reversed, 

REVERSED, 


MeSurely, F. Jo, and Johnston, 3., concurs. 
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Appellant, 

APPEAL FROM SUPERIOR COUAT 
VS. 
OF COOK GOUNTY, 

HARON VALVE CO. et al., 

Appelises. 


UR, JUSTICE MATCHETT PELIVERED THY OPINION GF THE COURT. 


The plaintiff below appeals fron a judiyment for one 
cent damages ani costes entered upon the verdict of a jury in an 
setion ef debt wpon a replevin tond for $3,500. 

The bond sued on was given in the beginning of on ace 
tien of replevin im which Marsh Valve Co, was plaintiff and John &. 
Murphy and George A. Bottiwa were defendants. by virtue of the writ 
the goods were taken out of Murohy's poveession and delivered to the 
plaintiff. Hoewever, on the trial the Marshal Vaive Co. was none 
suited, and new when sued upon the bond (by virtue of the provi+ 
sions of the statute) pleads title in the goods as « defense ex- 
cept as to nominal damages. 

The amended affidavit of merite filed by Leave of 
eourt after the verdict of the fury had been returned alleges a 
good defense to the evit woon the merits to the whole of plain- 
tiff 's demand, except one cent, and thie defense is stated to be 
that on February 21, 1922, when the replévin mit was called in 
the Municipal court ef chicag» the Karsh Zalve Ce. moved the court 
that the suit be nonesuited and it was se ordered, and that ne trial 
was had woon the serite of the cause; further, thet Bottum, ene of 
the defendants in the replevin sult, faleely and fraudulently rep- 
resented (at the time of the purchase ond sale of the goods re- 
plevied) the amount of property owned by him in a false and fraudu- 
lent statement which he submitted to the Marsh Valve Co., and by 








| cies ye seaas, etieoa teat ena on wh 
noon eve aig wrk set 20 pone “ 


these representations obtained the goods woon eredit witout in+ 
tending te pay therefor; thet Aurohy wae a party te theao Tales 
and fraudulent representations said a ee-eonapirater with Bettum, 
whe was net an innocent purchaser of the goode far value; and that 
the Meweh Valve le. roaginded any sappesdd anle of the woesds ree 
plevied; that at the tims the goods were replevied the same were 
the property ef the Mureh Valve Ge, 

the plaintilf in his brief suouite iiiteen points 
for our consideration, mest of whlen are based on soppoesed ine 
euffielenuy of the evidence, he insists that an inetruction te 
return ® werdict for the plaintiff should have been given, arcuer 
thet Gyurohy stenda in the positition of a purchaser for value ond 
in geod faith ani witheut Sotiee, ac) that as such he acquired a 
Walid title te the goods in question, irrespective of the title 
of his vendor, ets. 

Terese woints, elaborately presented with a wealth of 
authority, thie esurt is wreciuded frem considering because of the 
condition ef the reserd, The jury, it anpeare, was asked to make a 
@peciai finding as te whether "at and befere the servies of the writ 
of replevin was J. i, Murphy in actusl pousession of the valves in 
soniroversy in this ease, under a bene fide purchase (ox value from 
some person other than ihe Marah Valve Ga,” ‘the jury answered “Ho,” 
and the reeord falls te disclose that, upem the mation for a new 
trial plaintiff made any setien te amend er set aside this special 
finding. ‘tt Le well settled that in the absence of anch a motion 
the plaintiff ia conciusively bound by the special finding ef fact, 
Of the mumerous eases to this point whieh might be cited, twe will 
euffice - Voicht v. Angie-Amoriecan Provision Og., 202 412. 462, and 
Brimie v. Belden Mfc. Go., 287 I11., 13, 

The plaintiff further contents that the sffidarit of 
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defense and the pleas of the defendant were insufficient. foew- 
ever, the plaintiff did mot either demur or move to strike, 
but on the contrary joined issue. After verdict and before judg- 
ment amended pleadings were filed by leave of court which, by 
virtue of the provisions of the statute, 1t was in the diseretion 
éf the court to cive, (See Smith-Hurd's Revised Statutes, chapter 
7, section 1, and SuitheHurd's Revised Statutes, chapter 110, seo 
tion 39.) Whatever the merits of these questions might have been 
4f otherwise raised, we think there was no defect in the pleadings 
which the verdict 4i4 net cure. Hany cases might be cited to thie 
point, but the lew is elementary. 

The next contention of the plaintiff is that where 
it appears that a replevin suit has been nonesuited and in an ace 
tien on the replevin bond the defendant pleads and proves title te 
the property in him, the plaintiff is nevertheless entitled te 
his damages, which consist not only of nominal damages and costs 
but a reasonable attorney's fee for defending the replevin suit. 
In support of this contention the plaintiff relies on the case ef 
Gilbert v. Sprague, 196 Tl1., 453. There ia language in that case 
that would seem te sustain the contention of plaintiff as a mate 
ter of first impression, but ao closer consideration shows that 
the point was not discussed upon principle and that the cases cited 
in supvort ef the conelusion of the court are Appeliste court cases 
which an examination indicates do not bear out that construction. 
There is, ef course, no question that where in the original replevin 
auit the iseue has been tried upen the merits, the defendant ia then 
entitled te damages on his bond which will inelude attorney's fees 
incurred in the prosecution of the suit. Pace v. Neal, 92 112. 
App. 416. But seetion 26 eof the act revising the law in relation 
to replevin (SmitheHurd's [llineie Rev. Stat. chap. 119) specifie 
eally provides: 













ore ike Vas otew tela les ett To. nade oct tus eame to | 
he wanda yt evew ae temweh geddhe doe bod. Thine la. ould sen i 
vata ‘agoted Asa saiixer 139% sone d Reateh erestaoe pte a9 tu 
ge la dae opywed le owned et: bwkS? erow ahabhao te bahnaane tom f 
eoleereeks oAP wi gat oi petudede odd Be “enete beveq ath: ee wr} 
“oto yoodeies) hoo lvel ebay Patdla® o0@) ots of soe eal 
Mh mee OES te aqmato stodwin st hoalved a’ bad tate hat hap (2 utp (| 
geet ave tte emoteaLp scot te ad Prom ah cone rate eters 


_— wae aE fonteh ee ate eyed? wokdy ee sate wate ae 








ab + steentaimain to wk wat salt te a i 

sensi danly’ od aia oid Ye Met dneron eb att {hay 

fom we mi Mes Pedineanon ud earl Pies Sivetqet a dart mnie oe 

a? @f2% auvetg bos ahead tebhantod ect kee’ alyotquy oft cy ohh 
@? Aedtinne saaiediaevun el weaienil alt ah sl ‘aaah 








| :* vine daiid ai Mhangrmk ah ovum by. tat Der eaioaikis | 

Re hat & Be Vit tte Ry Yo voktanrase of) shateon oF, amow tow! guaty- 
at dais eweete Kotiemmitenne vereto a ted »Bakawoccgms get Ye t0t- : 

“tees wong wl Jott bin sletosive ngew Deranenls ton eae Seiten ont 
aes Prey aie Ele ees bahia Hino Ay te agkertetios wits bist roma ee 
ae ee ee ne bt dane Cy ‘ig tie 
ahve ane Pieky hee oth WE weer teeth ao tteoan eat owewed: to gh: ered 
mls o2 nehewles ont anne! ee ete Rebow wewd net epnek ete ae 
ane eB ppriny Ea whenhednd bbe Aoki band wd ae aegennh oh pecensne 

1 el Re hand. aes adam Bite, Rey Bohtimanaxg, ode mh ‘permepeth 
soitetes at wal att gabe bow tow eae Be as. ae htbiw grat ce mk 
ottiooww (2k .onoy .tnt@ sek mbondist ef beMacit tet) abvelgse oF 
nen ven, loo ' 









4 
\ 
. 





"When the merits of the case have not been determined in 
the trial of the action in which the bond was given, the de- 
fendant im the action woon the reolevin bond may plead that 
fact and his title to the property in dispute in sald action 
of replevin,” 

In the ease which is now before us the original auit 
was not tried upon the merits, and euit being brought upon the 
bond, the defendant availed itself of this provisiom of the 
statute and set up not only title to the property replevied, but 
the right of possession at the time the suit was brought. Howie 
mally there is, of course, a breach of the bond, because the plain 
tiff in the replevin auit (the defendant im this mit) failed te 
proeecute with effect. But why, in view of the special finding 
of the jury, should the defendant be obligated to pay selicitor « 
fees incurred by defendants Bottwa and Kurphy in an attenpt to 
hold goods which they ebtained from defendant by fraudulent means? 
The proposition shocke the senese of natural fustice, 

The precise cuestion seems to haye been paseed on 
by the Appeliate Court of this district im Lyon & Healy v. Peage, 
86 Ill. Apn. 251, where the court said: 

"But, however that may be, in no event was apvelles ane 
titled te ‘nore than nominal damages, which would osrry a jJudee 
ment for costes. Where the plaintiff in replevin 4diemisses 
hie suit or suffers a nensvit without a trial on the merits, 


he may show, in an action on the bond, in mitigation of dane 
ages, that the propersy involved tan in fact hie property, me 


wpon such showing being made este ¥ onky 

mal damages. Chinn vy. ia Sy Ve 

138 f11. 577; a "De n aL ¥. nay ® vet Sins Bode 

Schwabacher, 2 . App. ? Meakey, 31 ia 30 78 
ertz V. Saufmen, “ id. 591, 


We therefere conclude that thie contention scannet be sustained. 








It is alee argued in behelf of the plaintiff that the 
court erred in denying plaintiff's request for an inetruction te 
find the issues in his favor. We think that upon the uncontra~ 
dieted evidence deawing the original suit was not prosecuted with 
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effect, plaintiff was entitled te such an instruction, tut the 
jury found in plaintiff's faver; he has therefore net been ine 
jured in that respect. 

It is also argued that the court erred in refusing to 
- give some inetructions requested by plaintiff, in giving with 
modifications certain others, and also in giving inetruetions 
requested by the defendant. Ye think the Jury was fairly ine 
structed upen the isaw applicable, and in view of the special finde 
ing of the jury and the condition of the record as heretofore re- 
ferred to under the evidence, no other general verdict than the 
one returned could have been permitted te stand, It follows that 
whatever criticism may Juetly be made,as to the instructions, the 
error, if such it was, is net reversible. 

The judgment of the trial eourt will therefore he 
affirmed. | 

APTIRUED, 


NeSurely, P,J., and Johnaten, J., concur. 
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TOM ANAGNOSTOU, 
Appellee, 
APPTAL FROM MUNICIPAL COURT 


OF CHICAGO, 


va. 


GUST KARTDES, 
Appellant. 


BR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE couRT. 


The plaintiff brought sult in forsible detsainer to 
recover possession of certain premises in the city of Chicago, 
deseribed as "¥ront store, ground floor, knewn ae No, 722-24 
Blue Island Av." The cause was tried by the court and a jury 
and the court at the conclusion of all the evidence dirested the 
jury to return a verdict for the plaintiff, whieh the jury did 
and judgment was entered upon the verdict. | 

Tt is first urged that the court erred in instructig 
the jury to return a verdict for plaintiff and the cases of 
Beghtel v. Marshall, 283 [11., 486, O'Leary v. Chisage City Ry. 
&g-, 235 I11,, 187, Bailey v. Robinson, 233 111., 614, are cited 
to the well established point that where there is any evidence 
from which a jury can reasonably find for a defendant upen the 
issues, it is error for the court te weigh the evidence and ine 
struct for the plaintiff. 

The uncontradicted evidence tended to show that de- 
fendant is the owner of the entire premices, of which those sued 
for are a part, and that om September 21, 1921, he by a written 
lease under seal demised “The store in the first floor and exe 
eept the rear of said premises where is now a ‘partition’ in the 
said store,” to plaintiff for a term beginning October 1, 1922, 
and ending April 30, 1925, to be occupied for a manufactory and 


wholesale and retail ef soft drinks, 
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Plaintiff had been engaged in this business and at 
this plage for several years prior thereto, and during two years 
of that time had occupied the back store of these premises. He 
entered inte pessession wnder the lease, paid his rent and was 
conducting his business there, 

In June or July, 1923, repaire on the front store 
became necessary and the plaintiff, with the consent of the de- 
fendant, moved inte the back store, while defendant assumed the 
work of causing the repairs to be mode. Plaintiff at sbeut this 
time asked the Sdisen company to send some one to remove his ap- 
paratus to the rear etore while the repairs were being made. 
There was 2 conversation between defendant and plaintiff prior te 
the removal of defendant's business to the back atore, which was 
about June 23, 1923. ‘he defendant testified: “I opened up the 
big doors to put the machinery in, ‘Then I put the big machine 
in the store. ‘The three partners sald to me, "ir, Karides, we 
want to rent the rear for less rent, for $50 a month. You open 
up the big doors and fix the store,' I did open up the big doors 
and fix the store, for then te put their machine inside. This 
was in the month of August." 

been 

The plaintiff had/paying wider the terns of his 
written lease $65 a month, but in August, after moving, he paid 
only $50 and on the first of October sent to the defendant a 
eashior's cheek for $40 in payment of the September rent. This 
eheck was accompanied by a letter as follows: 

“Dear Sir: About the 5th day ef September, 1923, you 
refused to accept the forty ($40.00) dollars that I offered 
you as the rent for the temporary quarters that I moved to 
while you were repairing the store 722-24 Blue Island Avenue, 
this store leased by me from you, said lease expiring April 
30th, 1925. I herewith enclose a cashier's check for forty 
($40.00) dollars, again in paywent of the rent for the ten- 
porary quarters, as aforesaid. Vor the last twenty (20) days 
I have demanded the keys to the store leased by me from you and 
you have promised each day to give them to me. Unleas I reeecive 
these keys immediately upon the receipt of this letter I will 


take my lawyer's advice and sue for possession of the premises 
aa A 8 sum mamseannsian af said store 
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from me. Very truly yours.* 


When plaintiff moved to the rear store he gave the de« 
fendant the key thereto, which the evidence shows he retained at the 
time of the trial, but he testified that plaintiff had never asked 
him for it. It may be that he never asked for it in an oral con- 
versation, but this letter ooneluzively shows that a demand was 
made, not for a key but for the keys of the store, at this time. 

The evidence further shows that on September 24, 1923, 
which, it will be noticed, was prior to the date of this letter, 
the defendant brought suit in the Municipal court against plaintiff 
in an action of forcible detainer and for the very premises described 
in the lease. He included in his suit a claim for rent for these 
game promises in the sum of $65 and for the month of September, 1925. 
Attached to the statement of claim is the affidavit of defendant, 
subscribed and sworn to om September 24, 1923, in which he states 
that he has knowledge of the facts and that there is due to him as 
Piaintifg there from the visintiff im this euit, after allewing all 
Just credits, deductions and set-offe, the sum of 365, 

The attorney for the defendant repeatedly stated te the 
trial court that his defense was that plaintiff had abandoned the 
premises. Shifting his grounds somewhat in thie court, he prosesutes 
his sppeal upon the theory that the evidence submitted is sufficient 
to raise a question for the jury as to whether a verbal agreement 
had been made between the parties to terminate the written lease, 
the same being accompanied by a surrender of the possession of the 
premises to the landlord,who accepted the same, pursuant te an agree- 
ment between the parties. 

That oral evidence may be received in order to show > 
such a surrender and acceptance is held in 2 number of casec which 
defendant cites, - Alsohuler v. Schiff, 164 TL1., 298; Dilis v. 
Stobie, Gl Ihl., 202; Thompson v. Western Casket Co., 219 Iii. App. 
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184, and MeGarmick v. Brennan, 224 111. App., 251. There is no 
question shout the law as it is stated in there cases, but defend- 


ant has net pointed out and, we think, will not find in the record 
any words from which the oral agreement may be inferred, nor is 
there any conduct of the partieca which appeara in the record which 
would call for the application of the principle of estoppel. 

We have already recited in this opinien the evidence 
of the defendant as to what was said at the oral conversation which 
preceded the moving of plaintiff's business inte the back store. 

It must be conceded that the written lease cast upon 
the defendant the burden of establishing the surrender, but there 
is not a syllable of testimony from which a jury sould reasonably 
find that there was a cancellation of the lease with a surrender 
of the premises. It follows that the defense claimed was not ege- 
tablished by the evidence. 

The defendant next urges that the instruction was im 
proper because, 28 defendant says, there was no proof that the 
defendant was in possession of the premises. The widisputed evi- 
dence shews that he held the key te the premises, ond the undisputed 
evidence alco shows that he made repairs upon the premises which 
could not have been made had he net been given possession for that 
purpose, There is no avidence in the record tending to show that 
he ever gave up the possession after getting it, and we think the 
facts and cirewumstances in evidence were prima fagie sufficient. 

The defendant also contends that the instruction was 
erroneous becauce there was no demand for possession prier te the 
bringing of the suit. The defendant denied plaintiff's testimony te 


the effect that hey plaintiff, had asked defendant for the key, but 
he aid not deny the demand made upon him in the written letter for 


the poscession of the premises, and since the proceeding was evie 


dently brought wider clause 2 of section 2 of chapter 57 of the 
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Tilinois Revised Statutes, we think this demand was sufficient. 

It is also urged in behalf of defomdamt thet the court 
erred in its rulings in admitting and exeluding evidence. ‘The quee- 
tions to which objections were sustained were certainly objectionable 
in form, and it is evident that whether the answers had been either 
one way or the other, the merits of the case would not have been 
affected. 

The evidence establishing a prima fagie case in faver 
of the plaintifz, and there being no evidence from which a jury 
eould reasonably find in favor of the defendant, the judgment ie 
affirned. 

AFIT RWED, 


NeSurely, P. J., and Johnston, J., concur. 
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BARRY SCHALLMAN , f < eal 


Appeiiant, 
APPRAL FROM SUPMAIORN COURT 
OF COOK COUNTY, 
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MR, TWSTIGH MATOHATT DALIVERED THE OPINION OF THY COURT. 


This iv om anpeal by the plaintiff belew from an order 
entered vacating a judgment by default theretofere entered upon the 
verdict of a jury. The default wae entered for failure of the de- 
fendant to file a plea at the Noverber term ef the Superior court, 
1923. At the same term the defendant made a motion toe vacate the 
order of default and judgment which was continued to the Deeexber 
term, and during that term the motion was granted. Thereafter the 
defendant filed hia plea, and the record indicates that the cause 
is still pending in the Superior court. 

The order ef which plaintiff complains is net an avryeale 
able one. The precise cueetion haa been decided in the case af 
Eavengon & Seng v. Aggison et al., general muaber 28767, opinien 
filed in this court Mareh 16, 1994. It is unnecessary te repeat 
what was there stated, 

This court is withovt jurisdiction to entertain this 
appeal, which should net have been granted and which wili be dismias- 
ea, 

APPRAL DISMISSED. 
NeSurely, ?. ¢., and Jahnetmm, J., coneur. 
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BOTATS OF OTTO OCHWARA, 
deceaned, 


Appellee, APPEAL PROM 
Wale GIACULT COURT, 
IH RE CLAIM OF LOUIG SCHWARZ, OOOK COUNTY, 
Appelieant. 


BR, GUATICH MATCHETT ORLIVURLD THY OPINION OF THE COURT, 


The appellant filed a elim in the Probate Court of 
Cook County egsinet the catate of his deceased brother, Otte 
Sehwars, and an order wos entered in that court allowing the 
Claim in the own of $700. Wpen apres to the Circuit Court ef 
Cook County, the comme was tricd de wave ond culmitted te a jusy 
which brought in « verdict fer the estete. Motions for a new 
trial and in arrest of judgment wore overruled ond judqment 
enterea’ upon the verdict. The precise nature ef the cleim filed 
iu the Prehate Cour: doce mot appear from the abstract bat from 
the evidenge it «ppeaere thet the futher of these brothers owned 
o fom in Kerten Greve, where he died im the yeor 1904, oné that 
the deGensed, after caring fer the ferm fer seme time in behelf 
of his mother, in about the year 1907, started to farm the land 
for himself. The testimeny for the claimeit further tends to 
shew that from the year 1907 up t the year 1014 the deceased 
borrowed divers mums of money from the claimant, and that et a 
meeting held st their mother’s house om the duy befers Thonkagiving 
in 1904, they cottled their accounts ot which time At was agreed 
that deceased wan indebted to the claimant in the cum of $720 which 
he then promised te pay. It is undisputed that the deceased died 
on December 1, 1915. | 

There was aleo «vidence tending te shew that, in the 
Spring of 1915, deecssed delivered to the claimant five begs ef 
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eeeod potatoes ond that “he said te put that on his secount, 
44d not mention what account, teke it eff bie bill.” “Loule 
asked Otte hew much thet was. Otte said « deliar a sack and 
take them off my bili.* 

lia Clase, « sister of the claimant; Hlefie Herter, 
his nieors Peter FF. Schwarz, a brother of louie und Otte; 
Fredericks “chwars, their meter; and Yred HM. Krueger, « farmer, 
whe, at the times in qestion, lived at Morton Grove, tentificd 
te facts tending to chew the exiatence of the indebtedness, while 
Gherles Duemyan, the father of Mrs. Otte Schwars, Ula Frank, a 
sister of re. GttoSchwurs, Ninnie Nerleff, a sister of Mrs, Gite 
Sehwers, all testified te facts tending to chow thet the olleged 
Glaim wes not a valid one. Indeed, the lew suit seamed te ree 
solve itee’f inte a contest between the deceaved husband's ree 
latives on the one side ond the relatives of the wife of the de~ 
eased on the other, 

The elsiment contends that the verdict of the jury 
was manifestiy egeinet the weight of the evidence, tut an the 
eave will probably be sulmitted te enather jury for reaconm 
which we are about te stete, it will be unnecessary to consider 
thet point. 

The claimant centende that certein instructions given 
by the court were erroneous. ‘he principsl defense relied on 
wae thet of the ©tetute of Limitations, smd at the request ef the 
estate, the court teld the jury with reference to the elleged 
incident of crediting certain seed potatoes ac a payment on the 
ascoumt, that the burden ef preef rested wpen the claimant to 
prove by a preponderance of the evidence that the seed potatoes 
were furnished the cleiman* within five years prier te December 


1, 1918, snd alo thet the deceased furnished the sped potatoes 
upon _the identice, account filed in the Prebate Court, with the 
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intention thereby of recognising the entire eceount, and thet, 
unless the claimant hed made such proof by « preponderance of 
the evidenee, the fury chowld find for the estate, 
In onother instruction, the court told the fury thet, 

f im cases like the one on trial, unless the suit was com eneed 
within five yeere after the couse of ection scerued, thr Statute 
of Limitations wes on complete ber, ond thet, if the jury found 
that the sult was mot enmmenced within five years after the debt 

sued fer became duc, the ‘tetute wee « complete bar and the jury 
should find fer the defendant 








new promise to pay the. 
debt within five yeors prior te December Lp 1938. 

It is ergued by the claimant thet thie lest ine trnction 
was errencsous in thet it directed « vordict, semd therefeare should 
have contained eyery slement necescary te defent 2 recovery by the 
Glaimant; thet claimant's case was predicated net slene upan dine 
tinct premises te pay the debt bet slso upen a payment wede on the 
account within five years which iact clement the instruction 
ignores. We ate inclined te think this oritician is fastifiable 
end that the court erred in thie instruction in directing a verdict 
while ipnering the theory of payment on the socount, which there 
was evidence tending te preve. 

We ave alee eof the opinion that the court errceé in 
@irceting the jury with reference to this payment on account thet 
it munt be made te appesr thet the deceased furnished the seed 
potatess “upon the identical account filed in the Probate Court.* 
Nhat that account wos deee mot appear. The claim filed in the 
Probate Court was net offered in evidenee and wos therefere net 
before the jury. ‘oe instruct the jury, therefere, that claimant 
mast shew that the potatees were furnished upon the identies’. 
account filed, and with the intention of recernising the ontire 


account, required the jury te do an impossible thing. Im the 
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Probate Court a claim is whatever the proof may shew it to be. 
Pleadings are not required. Bothech$id ve Leseall, 03 Ll. 
App. 283, om which the estate relies is easily distinguishable. 
Yor these errers in instructing the jury, the judg- 
ment will be reversed ond the couse romended, 
REVERED AND RMMAWDED,. 


Meierely, BP. de, etd Johnston, J., conoure 
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MARTHA EB, BERGHE 2D TAs GZ 


Appellant, 
APPEAL PROM MUNICIPAL court 
VR. 
OF cHIcagS. 
PETER BALDACCINI, 
Appeliea, 


BK. JUSTICE MATCHETT DELIVEAND THES OPINION OF THE COURT. 


The arguments of esurneel disclose in this case (what 
the shetract fails te shew) that the proceeding in the trial eourt 
was in the nature of a evuilt for the forsible detainer of cortain 
premises. ‘the trial was by the court withewt a jury, There was a 
finding for the defendant, upon which judgment was entered. 

The appellee hag made a motion im thie court to diaxnies 
the appeal, apparently upon the ground that thie court is without 
Jurisdiction, citing in suppert of the motion the case of Yentwerth 
v. Sankstone, No. 27852, (moet yet reported) decided by anether di- 
viesien of this court. The decision ¢ited hes ne application to the 
facte vhich appear in this record. That proceeding was by writ of 
error; this i» an appeal. The motion to dimsias wili be denied, 

Heither of the partise to this recerd haa sean fit te 
furnish a compiete abstract, as required by rule 18 of this court. 
Mueh important evidence ic net abstracted at ali. 

It apoeare, however, that the plaintiff, Kartha ©, 
Bergren, is the widow of ome Andrew Bergren, deceased, who died in 
July, 1913, and who left a last will and testament, which hae been 
probated in the Probate court of Cook County. It further appears 
that pleintiff is the emer of the property in controversy and that 
the defencant ia in posevsanion of it, cbhbtaiming such possession as @ 
tenant of Andrew Bergren, then owner, through ao lease which was not, 
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however, offered in evidence, It sppeara that the plaintiff can 
neither readmr write; that her daughter, Anna Bergren, is the 
exeoutrix of the will of Andrew Dergren; and that, up to a month 
or so prior to the hearing, she, the daughter, hed been taking care 
ef the estate, 

It further appesre from the evidence that one Kee 
Ginmness, a son-in-law, served some sort of a paper or notice en the 
éeferniant, giving it to him in person; that it was served about 
5:30 in the evening, upon what day does not appear, nor are the 
eontente cof the notice disclosed. 

Tt further appears that the defendant never paid nary 
money to the plaintiff personsily, bot paid rent to one of the 
Gaughters. The plaintiff apparently scencedes thet the notice served 
upon defendant was imsufficient (if emy notice wes reenired) «inee 
her brief is directed to the pvint that, as the relation of landlord 
and tenant cid not exist, and theft as defendant ai¢ not enter inte 
porsseseion undex the pleintiff er by her consent, he was therefore 
® treepasser, omni that no notice or demand fer possession was re- 
quired or neosseary, In suprort of this eentention Nerrel) +. 
Bineland, ©1 I11., 457, Sehoonmaker v. Doolittle, 118 I11., 695, 
Sheperisen v. Eedele, 49 111. App. 360, and other eases are eited. 
Even a engusl reading of these cases discloses that the rules there 
laid down are not applicable te the faets eovearing here. 

The uncontradicted evidence of the plaintiff tended to 
shew that he ontered inte poetession of the premices under « lease 
from Andrew Eorgren in his lifetime. The relation ef landlerd and 
tenant therefore did exist. Defendant van met e trespasser. Ne 
did not claim te held adversely te plaintiff, whe was in privity 
with andrew Bergren. Demgnd and notioe were therefore noceseary 
as provided by the statute, 

The judgment ie affirmed, AFFIRMED, 
MeSurely, *. J,, snd Jehnaton, J,, concur. 
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MIKE GALEVTI, 
Complainant and Pladmtiff in Urror, 


¥Re } CERCURT couRT, 


7018 KAOLIK et al., COOK COUNTY. 
Defendants. 


I cetahietibebitieatnainenael 


ALBART J. TVAWELL, 
Sefendant in’ Urrets 


ADDITIONAL OPINION ON PLTITION YOR REMAKING. 


Counce, fer defendemt im crrer urges in a petition 
for « rehesring thet our above canelunion and order are con- 
trary te the decision of the Supreme Court in Byprecht ve 
Uyhdke. Ext, 226 Til. 288. 

it appears from the apinien of the Gupreme Court in 
that case that, on April 25, 1905, Catherine Bredew wos the 
owner of certain promises im Chicuge, subject te four trust 
aeeds, securing an sacregete indebtedness ef $14,000, amt running 
te ome Galt ao truntes, also subject te a trust deed running te 


_ @me Tripp as trustee and securing en indebtedness to one Yoilip 


Homriei ef $6,000, and also wubjeet to a mortenge for $4,060 
owed by Caroline hupreeht, the pleintéff im error, 01) ef which 
wore liens on the premises in the order nemeds that Ruprecht 
file¢ a biLL im the Superior Court of Cook County te foreclase 
her mortgege, ond Galt filed « bili im the smme court te foreclose 
the trust deeds rumuing to him, and the two actions were cone 
sOli¢eted; that sfter a hearing before a manter he reperted the 
emounts due upen the Galt trust deede, the Tripp trust deed and 
the Ruprecht mortgage, and on Ooteber 21, 1903, a decree of fere- 
@lewure was entered, thet on the master’s sale Galt bid the smount 
ef his trust decda, interest end costs, and the premises were 
struck eff and sold to him, and the master's repert ef sale wos 
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approved; that on November 24, 1904, on Hemrici's petition the 
court appointed « receiver, over Ruprecht’ objection, te take 
gharge of thea property during the redemption period and te 
collect the rente; that Ruprecht, “who kad been Let inte the 
possewsion of the premizes,” surrendered possession to the re- 
ooiver; that upon her interlecutery appeal the order appointing 
the reseiver wae reversed (jyprecht v. Hanried, 114 X21. App. 

398) upon the ground that Hemrici's oleadings did wot entitie 

him to such offirmative relief; thet at the time af add reversal 
the receiver hed a net belen@e in his handa, less er sere 
ments, of $948,357, collected from rents; that Henrici /filed « 
eressebill im the superier court, proving for a receiver and asking 
that the rents from the premises be applied te the payment of his 
indebtedness socured by the Tripp trust deat, and the court agnin 
appointed the same persem as veseknedidmapeank's seoond inter- 
lecutery appeal this action wae affirmed (Ampreckt v. Honriad, 

AAG TL. App. 563); thet said reeviver, being ognin viseed in 
Pouseenion, charged himeelf with said balamee in his homis of 
9949.37, and theresfter esllected further rents ond om April 15, 
1905, hed in hie hands, after making preper disbursements, the ewan 
of $3362.04; thet on May %°, 1905, Supreeht filed » petition ssking 
thet the receiver be required te pay over te her oll moneys 
eoliected by him in rents during beth receiverships, tit the court 
denied the petition, sllewed the receiver as his compense tion 
$433.66, end directed him te turn ever te Hewmrici, to apphy on 

the indebtedness seeured by the Tripp trust decd, the balanee in 
hie hends, which, after deducting his sompencation and exponses,s 
@mounted te §2918.38; that on Ruprecht's appeal to thin appsliate 
Sourt these actions of the superior court were affirmed (Ryproekt 
Ve Henrici, 127 X1l. App. 58); ‘that while the couse was pending 
here Henrici died ond his executor, Joseph H. Mubhke, was aube 
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stituted in hie stead; thet upon review, on Suprecht’s writ of 
errer, the decree of the superior court ani the judgment of 
this aprelinte court were reversed by the Supreme Court and the 
Gouse was remanded with dircetiens to the euperier court te 
enter « degree directing the reveiver te pay over te Kuprecht 
enid sum of $948.37 (that being the net belance in his hends 
arising from rents collected during his first receivership), 
wut that he pey the omount received by him during hie second 
reauivership, iese hia compensation and disbursements during 
that peried, to Henrici’s said executer. In the opinion of the 
Supreme Court it is andd (p. 293, italics ours): 
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possession of the premises fram the piaintiff in errer, 
and upon hie appointment beine set aside and wagated 
we see NO reason vhy the possession of the promises 
should not have been reetored te the plaintiff in errer, 
end the rents, isomes and profits orising from the 

emises collected by the receiver, less the receiver's 
egitimate expenses during the peried intervening between 
his apoointment omd the ammiment thereef, turnec ever by 
the roceiver te the plaintiff in errer. Had the possension 
of gaid premices net been token from the plaintiff in 
errer by ths receiver under the order of the court she 
would have received eoid rents, issues ani profits, and, 
as it eubseqenthy appesred the receiver wes improperly 
appointed and he was removed, we do net think the defendant 
in error (Henricih's executor} ean avail himself of such 
appointment to deprive plaintiff in errer of the use of 
said premises dur the time said receiver was ae 
im the peasession of said premises, but think thai 
receiver during that period must be held te heve retained 
the possession ef eaid premises fer the use and benefit of 
the plaintiff in errer. 


The facts in the Buprecht cave are different from these 
im the present case, end we de net think that the decisien in the 
Suprecht cause should be controlling here. ome time prier te the 
first appointment of the receiver in the iupreckt case, Coraline 
Suprecht “had been let inte the possession ef the premises," and 
was “Lawfully in possession of seid premiaes" when she surrendered 
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them te the receiver, who had been placed in possesulon “improperly.” 
In the present case Terwell ie » claimant under Vind, having pore 
chased from him the ewity of redemption about Jemary 2%, 1923, 
(mere than twe years after iubis hed been appointed reeciver, and 
several monthe ofter the foreclosure docree hati been entered). On 
Vebruary 17, 1925, he filed his petition esking that the appaint- 
ment of iubis as receiver (made Jamary 6, 1921) be veented and 
that lubis account to him for all moneys collected ac rents. The 
present record further diseleses that at the time of labis' 
appointment, imsediately foliowing the filing of complainant's 
bili to fereclose, tenants of Yind were in possesion of the 
premises; that the premises were ineuficient seourity fer come 
pPlainant'’s mertgege indebtedness; that vind had refused to make 
necessary repeirse «nd had permitted waste te be committed; that 
by the terme of complainant's trust deed the rento, iscuern ond 
prefite of the premises, during Py oy st PO were expresaly 
pledged am security fer the indebtedmessa; ond that Vind had mo tice 
ef complainant's application for a receiver and did net then, or 
at omy time thereefter, object to lubist epreintment as receiver. 
Under theese cirzumstances we think that the court wan fully 
justifies in appeintang « receiver withent requiring cemplainant 
te give « bona. And it appears that the appeintaent was preperiy 
made, save only that the court in the order ef apoointment failed 
er neglected to incorporate im said order the statemont that the 
court was of the opinion thet a bend by complainant should mst be 
required, imd we are unable te hol@ that, merely becouse of this 
failure or neglect on the part ef the court, the balenee of the 
moneys im the hands of the reeciver, which in equity clesrly be- 
lenge to compleinent, should be turned over to Terwell. If ind 
had emy Yelid objections te the recciver's possession, and ta the 
collection by the receiver of the rents fer the benefit ef come 
Pleinant, ve think he should be held to have waived them by his 

























“A vgtenqeugsd® webvecreng ak beanie aged bet aie provkonon ede ao-abedlt 
wuaq gakvas ott chem danke @ Ak Lewin sin Emeawny, ott 
see od senate senearsauuiaiee wie wer se saat 8 " : 
ae .havegem weed’ Geol wbaeod ‘eee BS AN, ee’ sort sats rhea ‘ 3 
ee ee ee er ee ee ee | ‘ w ae 
Se ee 
na shih aie OBO LEO phen Le ON wt po Pomc AN 
Neato ee anit at 2 ‘Poa eekkow at sealer? eee eeeoNy 
Be ee eee 
me te Soinserang ng quow bade te eswsired cavetionet or 
acme Xai wen sieht —, ow homed oar box! rn 














thet suite dreamers ons ste , vow at ote ne forth a 
a... Booed Amat akignne yt Ato at tone > one sage weet Be atte cu 
le cme Ghowee helt Rie a ‘adiesinin vn ae te: eexkaper 
wi We esmaded oy 4 Pager oe ae rn 
aed bt yt ies We dete y cer toen? eat he obaed ene wee argentina 

ee ee ee ey 
oth Gt Bie amtewmowees a travewney ais a wleapsean iting: « a 

(ates Se SM aaewE oe wU tae eke emo ie wall wf nesvooties: 
PO Sn ee ee 





“5- 


fedlure te object during a period of over twe years during 
whieh the receviver was acting under the court's erder, And, 
surely, Terweli, ac « purchaser from Wind, ot late ee Jonuary, 
1953, can have ne grenter rights then "ind. Accordingly the 
petition for a rehosring is denied. 

PETITION FOR ABKZARIWG DEMEED. 
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CITY OF CHICAGO, 
Appellant. 





GCURT OF BOOK COUNTY. 


hie io an appeal frem an interlecutery order mjoin- 


WR, PRESIDING JUSTICE KeSunm, 
DELIVERED THR GFINION OF THY GowRT, 


ing the City of Uhicage from enforoing agalact compiuinwite “Seetlons 
960 te 963 of the Chicago Municipal Cede, and commonly known as 
"“anufaeturers of Sash, Door, Plinda, Sto.” ordinance. 

The complainants in the B11) are engaged in marnvf ace 
turing paper boxes, furniture, sash, door, blinds, ets., and they 
allege that the City is threatening prosecutions against them te 
recover the penalty provided by Section 963 of said ordinance, 
for engaging in thie manufacturing business witheut ebtaining a 
license ae required by Section 96). The bili represents that the 
business of complainants in not of that mature which is required 
to be licensed for the saake of the publiea health, safety or welfare 
and thet the seetions af the Goede purporting to regulate such manue 
facturing are wieonstitutiom al and void. 

Upon the filing ef the bill a texporary injwietion wae 
entered restraining the City from enforcing the seetions ef the or 
4inonee referred to. Subsequeitly an enewer was filed by defendant 
asserting the validity of the crdinemee as « regulatory seacure 
which sheuld be sustained under the police power; that ite purpose 
is to regulate a business using Large quantities of wooed, sawdust, 
and ether combustible material im order to sinimixe the danger of 
fire and prevent the epreading thereof, amd that the lieense fee is 


merely to defray coeta of licensing, inapecting and regulating the 
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business from the standpoint of fire safety, and is mot wmreasonable 
or excessive; that the ordinence is a salutary measure designed te 
@inimice the dangers of fire within the munivipality. 
Seetion 960 of the ordinanee iavae fellowes 
"940, License Required.) Mo person, firm or corperstion 
ehall conduct, manage, operate or ¢arry on any factory fer the 
manufseture of gash, doora, or blinds, the asking of poner 
boxes, cigar boxes or other wooden boxes or packing bexen, or 
& planing will, fsetory or workehép for weedeturning or for the 
manufacture of portable garages, Molding, picture franee, office 
aupelies, fixtures er furniture, within the Lindts of the City 
of Chicago, witheut first obtaining a licenes as hereinafter 
provided,” 

Seetion 941 provides for the application for a license. 
Section G62 provides fer graduated license fees based woon the num- 
ber of employees, and seetion 943 impoece a penalty of « fine fer 
operating witheut « license, The City elaimse that the power te 
pase thie ordinance ia found im Section 63, 64, 66, 94 and 160 of 
Article 6 of the Cities and Villages act, amd that the power ia 
expresely ond impliedly feund in Section 63, by which the city 
eouncil io given power 

"To prevent the dangerous eonetruction and condition ef 
chimneys, fireplaces, hearths, stoves, stove pioss, ovens, 
beollers, ané spparntus used in smd abeut amy building end 
manufacturing, an? te cuune the sane to be romeved or ol sced 
in a aafe condition when considered dangerous; te regulate and 
prevent the carrring on ef monufacterties dangeroun in sannk 
an’ promoting fires; to prevent the depesit of arhes in wneate 
oe rye wd to gauge all eueh buildings emi meclosures ae may 

oe in @ dangerous state to be put in a safe eondition.* 

The Sity has no inherést porver to License asy occupa-. 
tien, but the power must be found in the charter either expressly 
granted or as a necessary incident te carry out eome porer expresaly 
granted. Foteon v. Ghicage, 304 111, 222. Power granted to muniate 
pal corverations must be strictly conatrued. Any fair or reasonable 
doubt as to the existence of the power must be resolved against the 


mumicipaiity. Thicagg v. Eettibene, 267 111., 873; Lowenthal v- 
Sity, 15 111., 190. Amy ordinmee puraly «a revenue order t# in- 


valid, ligxrh Bros. v. Abton, 264 Zhle, $28, 
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All this is coneeded, but the City asserte that this 
ordinance ie not a revenue measure, but ie regulatory and sheulé be 
sustained wider the police power, We do net agree with this, but 
bold that it is purely a revenue measure and therefore invalid. The 
police powers of the city im a general yay are exercised te promote 
the health, comfert, safety, md general welfare of seeiaoty. 
Shicage v. li, & By Bota) Go., 248 111. 264. So reareh the present 
ordinanee in vals te find any regulatory provisions designed te pre 
mote safety or te prevent conditions whieh might be dumgersus in 
eausing or promoting fires. The powers granted by Section 63 ubeve 
aueted are clearly designed te prevent cenetruction and eonditions 
whieh will tend te cause fires. But there is nothing im the instant 
ordinance relating to thia subject. Opersting under the licensee ime 
pooed would not even rezmotely affect conditions touching safety from 
fire. The hasarde from fire vould be the same wither withewt a 
licenses It conclusively appears te be merely a meagure fer reverne 
only and hence is invalid. Wilkie v. Ghicage, 184 111., 444. 

The City contends that the businesees in question vould 
mecessarily iavolve the acewwulation of saedust, shavings sand eHipe, 
which would be inflammable and Likely to cause fires. Thie may be 
true, and proper regulstory meacures to prevent this wight be walid. 
Certain other sections ef the ordinenee contain fire prevention regu- 
lations in regaré te lumber or box yards ond other businesses, bat 
euch valld regulations ¢annet be wo commented with the licensing 
provietons as te make the latter valid. The sections 960 to 965 are 
revenu@® measures covering certain epceific businesses ant are net 
related te other general ordinances denling with fire prevention. 

There ie foree in the contention by the complainants 
that the businesses covered by section 940 are ituy general, and that 
the words, any person manufacturing “office euprlies, fixtures or 
furniture,“ may cover anything used in an office, such ss ink, 
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paper, pencils, and the like. 

We are oleo impressed by the criticieu of the provi- 
gion in section 961, saking it the duty of the city collector “to 
investigate as te the reliability of the person, firm, or corserae 
tion making such application, and if euch investixation shows that 
such apvlicant is reliable" he shall be recommended for a license. 
The word *reliability” ie toe indefinite. It may mean a variety 
of things. Toe grant a license uwpen the sole recommendation of the 
city eollecter sa to the *reliability* ef an applicant is te dele. 
gate te that offieer an arbitrary power which is unconstitutional. 
The People v. Sholem, 204 111., 204; Hey v. Ghteage, 309 Ill. 242. 

Fer the reasons above indicated we held that the ordie 
mance is invalid. The tamporary injumetion properly iseued and 
it io affirmed. 

AVP I RAED, 


Matchett and Johnston, /J., concur, 
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CITY OF CHICAGO, Wt A. e18 


Appellee, 
APTRAL FROM 


Ve MUWICIPAL GouRT 
; OF CHICAGO, 
tT. G DUBE, doing business 
as Grand Grossing Boiler 
Works, 


Appellant. 
Opinion filed Oct. 30, 1924, 


BR. PRESIDING JUSTICe O SONMOR delivered the 
opinion of the court. 


The Gity of Chieage filed « praeecipe and ets tenert 
of oleim in « quasi~criains] action aguinat Tf. ©. tube, owner 
of the Grand Crossing Boiler ‘orks seeking to recover the 
maxioum penalty of $200.00 on aceount of the slieged viola- 
tion by the defendant of certain eeations of the Municipal 
Gede of 1911. The defeniant executed a jury waiver, in writing, 
the ecnse was submitted to the court and after hearing, the dr~ 
fendant was found guilty and a fine of $50.00 ixposed, to ree 
verse which he bas prosecuted this appeal. 


Plaintiff in ite statement of claim alleged that 
the defendant had vielated the provisions of sections 1425- 
1433 of the City Code of 1911 in thet he "failed to abate 
nuisance of noise from pneumatic hawmer to cerupante of 
Buildings in vicinity*. 


The evidence discloses that the defendant opersted 
a boiler works logated at No. 1244 E. Tard Street, Chicage, 
and in theprosecution of his work used on air compressed 
homer which made considerable noise in the process of rivet~ 
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ing boilers which the defen@nt wae making. It further ap- 
pears that defendant's plant had a frontage of 86 feet on 73rd 
Street and ew depth about 195 feet. A number of the witnesses 
testified forboth parties ac to the nature and character of 
the noise made by the operation of the hnumer, but since we 
have renehed the conclusion that there must be 4 re-trial 

of the ones, we will refrain from comzenting upon the teatie 
mony of the several witnesses. act . 


Counsel for the defendant sontends that the court 
erred in assessing the fine agninst the defendont because the 
sections of the ordinances mentioned in the statement of claim 
were not introduced in evidence and thet thia court will not 
take judicial notice of the ordinances. It has long been settl- 
e4 that the defendant's contention in thie respect is not in 
aecerdance with the law. The Municipal Sourt is required to 
take judicial notice of the ordinanees of the City of Chiengs 
and s party appesling from a judgment rendered by the sunicie 
pal Court for a violation of sicity ordinance, if he wishes te 
oontend that the evidence dees not supcort the judgment aust 
ineorporate the ordinance in the bili of exeerptions or by sone 
ether method bring it before us. Sity of Shicaso ¥. Yoonan, 
#04 111. App. 196; Sity of Chiosge ¥. Halah, 307 111. App. 50; 


Sixby.v. Chicago City ity. Gp., 360 111. 478. But when the 
defendant offered the ordinance on the trial, the court held 


it inedwissibje, because he would take judicial notice of it. 


We think the court ws wrong in this respect. While it is 
true that the court would take judicial notice ef the ordinance, 


yet in case of an appeal, the ordinance should bave been incor= 
porated into the record. 
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it appears from the evidence that the defondont hae 
been operating 2 boiler works at the place on 73rd street for 
more then twenty years paswed, and if the judgeent ef the 
Municipal Court is sffirmed, the effect of it may be that the 
defendant will be required to close wo his boiler works end 
move to another logality so that 1¢ is apparent that this 
is ® very importent onse for the defendant,— mach nore then the 
$50.00 fine iuposed. It in also important ae te the ity 
if, as a wetter of fact, the noise made by the hammer ia so 
great as to constitute «a nuisance. The business conducted by 
the defendant is a inawful businesa sand the mere fact that the 
operation of the boiler works is productive of noise doen not 
Ber ge render it a nuisance. In considering whether the noice 
enused by the operation of the haamuer was a muisance, it is 
necessary to teke into concideration the nature of the busi- 
ness, ite location, themanner in which it is conéuoted, the 
heures of ite operation, the cheracter ef the noise and all other 
attendant circumstances. The operation of euch & businese might 
be a muiganee in one locality, while in another locality, it 
would not be so considered. 21 Am. & Eng. fncy. of Law, Ind Fd.4 
Robingon ¥. Baugh, 31 Mich. 290, But the fnet that the defend 
ant head operated hie boller works at the same place for teenty 
yeare and ot a time prior to other buildings being erected in 
the neighborhood does not mean that if my not eftermards become 
&® muiganee which the court on proper showing would abate. 


Sebler v. Levy, 234 111, 595a 


While there wae some evidence as te the character of 


the buildings in the neighborhood, yet this otter was not gone 
inte in any thorough moner. It »ae an inportant elenent te be 
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comaidered. The evidence discloses that the plant ia loest- 
ed on property immediately adjoining the Iliinois Jentral 

R. KR. tracks and evidence was offered tending to shor that 
the railroad trains in thie vicinity made « great noice, 

Upon objection the court ruled this evidence immaterial. 

The court atating “Well, beoause some one else ia create 

ing © nuisance and they don't hnoven to be defendants here at 
the sane time, that ie no excuse.” In this the court erred. 
Evidences of other noises should have been admitted so thet 
the court could detemine the character of the neighborhood, 
because aw nlresdy stated, whet amounts to « nuisance in one 
neighborhood would be entirely imnomious in another neighbor 
howd. 


There was some evidence offered which indicated 
that there were other factories in the neighborhood, but the 
satter waa not gone into throughly. There is an intiaztion 
that thie wae a factory district end that the defendont had a 
license iseugd by the city to operate ‘his plant. On a ree 
trisl of thie case 211 of the ordinances should be incorporne 
ted in the record, snd evidence, if it is offered, as to the 
character of the buildings and business in the neighborhood 
as well as the noise caused by the operation of the hawwer 
end the Tliinoie Gentral BK. He trains so that the court mey 
intelligently pase upon the question. 


The judgment of the Mymicipal Court of Shieago ie 
reversed and the cuuse remanded for « new trial. 


REVERSED ARW REWARDED. 


THOMSON, J. AND TAYLOR, J. GONGUR, 
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ACHE PETROLEUM 4uY 

& GOrp., te) dil 935 L:A. 618 

Appelisnt, 
APYRAL FROM 
Ve MUMICIPAL gorat 
GF CHICAGD, 


WESTERN OLL CORPORATION, 
Agpelist. Opinion filed Get. 36, 1024, 


MR. PRESICING JUSTIGE GO OORROR delivered the 
opinion of the court. 


Plaintiff orou;ht suit aguinet the defondent to re« 
cover $12.73 which if claimed om necount of business trane~ 
sections had between the partiese The defendont denied the line 
bility ond filed a seteff claiming s balance of £250.75, There 
was @ trial befere the court withent « jury. The court found 
the issues agninat the pluintiff on ite claim and sgrinst the 
defentant on the setoff and dismiased the suit at cleintiff's 
costa, to reverse which pleintiff proseautes this «ppesl. 


Plaintiff's statement of claim alleges that it and 
the defendant had certain business trenexetions and thet in the 
month of March, 1971, the defendent iseued ite five credit senge 
renda, evidencing the fact that the defeninant owed the plaine 
tiff $612.73. The credit memorsnada are attached to and eade 
& part of the statement of claim; four of them are dated March 
Sy 1931, and one Warch 28, 1921, and are for the following 
amounts; $116.28; $82.81; $60.61; $3518.04 and $252.37, which 
wakes & total of $630.11 and not $812.73 as plaintiff averse in 
its statewent of claim. The defeninnt filed an affidavit of 
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merite in which it odmite the iseuing by it of the five oredit 
menoranda set forth in plaintiff's etatement of claim and avere 
thet it was the custom of the trade to hold euch credit semo- 
rand&suntil « balance was etrudk or « settlenent betwoen the 
perties mde. The defendant further set up that the parties 
had been doing business for a long tise prior to the issuance 
of the five oredit memoranda in various business transactions 
eonsisting GF the purchase anc acle of ears of cil, freight 
and demurrage chsrges, and then sets up several iteas with 
which it charges the plaintiff covering the years of 1990 ond 
1981 aggregating $3,801.58 and from this escunt it deducts 
Plaintiff's oredite aggregating $2590.03, leaving a balance 
due from the plaintiff to the defendant of $260.75. The 
defendant then filed 2 eeteff which wae in substance the sane 
ae ite affidavit of merita. fo the wetoff the plaintiff 
filed an affidavit of merits that ithad a good defense to the 
whole of the defendent’s seteff; that during the years 1930 
and 1991, the parties hed several businees transactions, ae & 
rerult of which a controversy arose es to bor the account 
stood; that on February rd, 1991, the parties set fer the 
purpese of settling snd adjusting their secounts}) that the 
various itens were then cheeked over by both parties, shoring 
# belance of $1422.98, due from the plaintiff te the defendant 
which was paid to the defendant and accepted by the latter in 
full of all demands te thet date. 


Tee five eredit memoranda upon which pleintif? 
Dacia ite claim were iseued by the defendant to the plaintiff, 
whoring that the letter owed the forser the sums above sen~ 
tioned for freight charges, shertege in quantity of of1 and 
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other similar charges. 


Counsel. for defendant stete thet the court found 
that all accounte between the parties bead been settled and 
detersined on February 3, 1921, ond therefore that neither 
party could revover. ‘hile the position of the plaintiff 
is thet the court did not find that there wae an accord ond 
satisfaction, becsuse the trial judge refused to hold wropesi- 
tions of law tendered by it to that effeet. Ye hove examined 
the record and find nothing that would give us any light ee to 
what the triel judge's views were ond while under our practice, 
it is not neceseary that the trial judge's views should appear 
from the record, yet we often find if of great eseistence where 
the trial judge does express his views. 


There io little or no conflict in the evidence. It 
is to the effect that the parties hed hed several business trans~ 
actions in the purchsse and sale of o11; that there were cloins 
for freicht charges, dewurrege and other iteme rhich were in 
@ispute; that prior to February 3, 192%, plaintiff received two 
care of oi] from he defondont and on that dante wrete the defende 
ant at ite Chiesge offices, ite mein place of business being in 
Oklahoma, the following letter: "Following up our conversation 
of today regurding the recittence covering two care of naphtha 
shipped for our account to Shamrock, Ckle, We are not refusing 
to pay for this o11, inseaouch az it is a legitiwate purchase, 
but we must insist that your company pay us whot they ove us. it 
is diegueting the way your Tujea office handles our different 
Glaima. My. May seems to heve taken an arbitrary stend on every- 
thing. Ye will give you our check for the two cars of naphtha 
les# our account againat your coneern and thet is being paid for 


G 














Bayo? tran ase sagt atate capeameben 1 is as ae we ths 
ae bakes qend bat apairng, aie gens ad ainwoone a | 
_ Pesos tat orelozat? ice .f HL .S graenio’ eo foment =i 
Whtandate out te Wain nett pid. avons | " aid en | 











8 8 a tats» wae wo 5 ate.» 2 aoe ayers sidan i: See Soe, 
OEE ‘Ree “eobaw SLhte Deen Sane. amen nts la ‘ 

mage Aiomds awoke 6° agiat fakno alt taste 
arnuaie sonatas tary, 29 #h FARE 9 





oe ! serstsiia'es ah si HOLT Sn Ho teed et Oita 
eae avemtoat fatoovrite Had Wee | ee ese bad velit % ‘i int \ 


“Gab te ence alae Sai big 3 papesth 
wet Devlnwek Mettataky [OOOE .B quaentey oF <elag Sede yotaqnl 
mgr PRE sit oe Es Ont om Dan tae oat mut to vel ee 





pecelnen! i wits WA? hil ceili tb 
P ponedeiws etmatedees & af Sk iiss’ ste umeneet < vik sid Ais ania Rial 
oe il had yews toaw cer Yay peer ary, nett fier ti Sed 
RE ve wet oe HS oma maog ya ee path 7 
is hae fo hineee quanptens. ah KOXe? ered Gh Kener atl er sna 
ag Ye em 0 ck Role eg rly ati 


yO hax ee au Hi Cs ry a a oe oil, ey tee Le 











oho 


with the understanding thet the naphtha shipred ue is exactly 
according to sepoifiestions wd full gllonage, 


*If you want to teke our remittance ag above stated 
we would be glad to give it te you but we nuet ineiet that our 
' gpecount is deducted.” 


On the next morning, February 3, L991, = Mr. Jones , 
the Chicegm representative of the defencant,called on vlnintiff 
in reference te the matter. The ewidence discloses wi theut 
eontradiction that 211 of the items mentioned in the defendant's 
setoff were checked over, ot that tine, of well ae a1) of the 
items claimed by the plaintiff to be due it frow the deofendunt. 
And accerding to plaintiff's contention there would be due from it 
to the defendaat the sum of $1422.98, »hich included payment 
by it of tro care of maphthea; that plaintif’'s representative 
there stated that they would give a cheek to the defend=at for 
that asount, provided it eae scoepted in full. Hr, Jones stated 
he was not authorized to accept the check in full, but that he 
would take 1% and send it to the home office im Oklahom and 
advise the defendant of the condition under ehich the check 
wae tendered. Plaintiff 2% that tiae cave fr, Jones « 

Voucher cheek payable to the defendant for $1492.98, which 
bere an endorsement *in full of «11 oleias te date,” and alee 
gave to hin an itemized statenzent of the anne date, showing 
the iteas with which plaintiff had charged the defendant, 
aggregating $1253.64. They sleo gavé Hr. Jones et that tine 
anether stetement of the enme date, showing the amount the 
Plaintiff orved the defendent, the deductions it bad mde 
therefrom and the net saount fer ebich the cheek was given. 
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The evidence further discloses that the chicage fepresentative 
of the defeniant encloved the check together with the tro ete te~ 
gents ond plaintiff's letter of February 2nd abeve quoted, toe 
gether with a letter from the Chicag representatives which is 
not in evidence. Before the check was sent it was certified 

in Chicago and afterwards deposited and enahed by the defondte 
ant. On February 7th the defendint from Oklahoma wrote plein- 
tiff referring to plaintiff's Letter of February Gnd end the 
deduction of $1223.94 and gade some objection to twe small 
items. Afterworda the parties had ne further business tronee- 
actions in the buying ond selling of goods, but on Yareh Sth 
end Naroh 28th following, the defendant issued ite five ersedit 
memoranda upon which plaintiff's daim is based. “neel for 
defendant argues thet there was no secerd and satiefaction on 
February 3, 1921, because nowhere in plaintiff's Letter of 
Februsry @nd is there any statenent that the cheek for $1422.98 
wes to be tendered in full. it is sbvious that thie argument 
ie unsound, beeswae the letter was written the day before the 
oheok wae given oni theré was no mention in the letter of giving 
the check at all. iI¢ was the next day, Februnry rd when the 
representatives of the two porties met and, after cheeking 211 
of the items, pleintiff agreed to give ite check to the defend 
ant, provided it wae accepted in full. Gounsel for the defendant 
in their vrief say “If nothing bac oceurred in this transaction, 
but the sending of the check with the notation ‘in full ef =11 
Claims to date! appellee atated thet under the law it would be 
conclusive, but the check was socompanied by thie letter of 
Februery @nd. The letter flatly contradicts the notetion.* 
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Of aouree the ictter of February 2nd as abveve quoted, rae 
written the day before the parties rexched the sgreeuent, 
and ginee the record diselos#s that the letter of Bebruary 
Rud wae sent by the Chicago representative te the defencent 
at Tulsa, together with snother letter written by the 

Chiesgo representative which does notomppear in evidence, 

it is clear that the defeadent when it ebtained the cheek 
Knew thet the plaintiff was disputing » mesber of itena, 

and was deducting them snd that the sheok was tendered in 
full, and sines counsel for the defendant concedes that under 
the authorities the check if accepted as tendered by plaintiff 
would agqunt to an accord and satisfaction, we think it olesr 
that there was an necord and satisfaction when the defendant 
at Tules cashed the cheek. 


But counsel for the defendant further contends that 
even if there were an accord and satisfaction, it aust apoly 
to the five credit meworanda, beonuse the evidence shoes that 
theese were issued by the defendant upon business trassactiones © 
between the parties, which occurred prior to February Grd. The 


. @vidence discloses that on February Grd when the parties were 


cheeking over the seversl iteme, the five items in question vere 
not considered af #11 ond at that time it wee impossible for 
#ither of the partier to know anything sbout thes, It is od} 
vious, therefore, that these iteus were net included in the 
aceord snd satisfaction, and ginoe there is no dispute but that 
these five items rere correct, the cleintiff wae entitled to his 
judgaent for the ascunt they showed the defendantoowed, which wae 
$8230.11. But,since plaintiff swears that the amount of $613.73 
is the avount it claims in ite statement filed, the judgeaent of 
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the Municipal Court will be reversed so far as the finding 
wae agninst plaintiff's elaim only, snd judgment will be 
entered in this court in favor of plaintiff ond ogniast the 
defendant for $812.72. 


JUOGRENT REVERSED AWo JUOGQMENT GEOR, 


| THOMSON, J. ANU TAYLGA, J. GONGUR, 
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ey eee Raves mp ye HAVEN, ) 
Adainistratrices of the Cetete 
of Margnret HAVEN, Geoeased, 35 T.A. 618 
Re i 
fendants in Errer, ERROR TO 
Ve GUPZRION COURT, 


COOk COUNTY. 
WORE TRAVHIUEK ANY FRAWK G, SKALE, 


Plaintiffs in Error. 
Opinion filed Oct. 30, 1924. 


WR. PREGIOING TWSTICe Of coONSOR delivered the 
opinion of the court. 


Plsintiffe broucht suit agninst the defendants t 
recover damages for the wrongful death of the deceased 
Margaret Haven. There was & trisl before 2 judge end a 
jury ond a verdict in fever of plaintiff for $¢,000, 00, 
The court required a reaittitur of $1,000,906 ond judgment 
was entered for $5,000.90. 


The recor’ discloses that about nine otolock on 
the evening of Sotober 30, 1920, Hargaret Keven, a vomen 
about 62 years of age, while walking in on easterly direc 
tion across South western Seabeward at or near ite inter~ 
section with 36th Street in the Oty of Shicage wee struck 
by an automobile which wae being driven north in the Boulee 
vard by Frank Gkale. She wae severely injured ana died on 
the 13th day of February, 1971. This suit wae brought to 
recover for the benefit of her next of kin, it being claimed 
that the deceased died as a result of the injury she received. 


Witnesses for the plaintiffs testified to the effect 
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that about nine o'clock on the evening of October 36, 1920, 
they saw Morgaret Haven ae she started to walk east scrose 
South Western Boulevard on the north erosewalk of 36th streets 
that when ehe wan about 10 feet from the east curb she was 
struck by a northbound automobile traveling from 26 te 36 
miles per hour; that it was being driven by the defendant 
Gkale; that after the sutomobile etruck Mre. Haven, it 
esrried her from 50 te 76 feet north vhen it wae stopped. 

She wae picked up and it was found thet she was bleeding 

from the head and apreared to be otherwise severely injured. 
She was placed in an automobile and taken to a doctor's office. 
The witnesses further testified that the intera¢otion wes 
fairly well lighted and there wes no other treffie in the 
atrect, excent the automobile which struck the deceased. 

On the other bend witnesses for the defendent gave teatineny 
to the effect that at the time in cueetion, the traffie in the 
boulevard rae very heavy, = great aany automobiles pessing 

in both directions; that Mra. Haven stepped off of the west 
garb into the roedway of the boulevard at or near the north 
oresswalk proceeding in » northeasterly directions thet she 
paseeod behind tro southbound automobiles an¢ in front of the 
automobile which was driven by Chale; that she wag struck 
about 50 to 75 feet north of the north erosuwalk; and thet 
the automobile that struck her was going 2% the rate of 12 

to 14 miles per hour. 


The evidence further discloses, that upen exeninae- 
tion, it was found that Hrs. Heven bad sustained « fracture of 
the right femur snd both bones of the left ankle; that she had 
feocived a cut or wound in the head which bled quite freely and 
was otherwise injured; that she was treated by different doctors 
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aum?t that a day or two before she died che was suffering from 
hyperstatio bronchial pneweonias that from the tine she wae 
injured until she dieq whe suffered a great deal which ceused 
her to be in a weakened conditicn; that prior to the time she 
was injured her health wan good; that ehe wae keeping house for 
four of her aix children who were living with her; that one 

of her daughters who eae Living at home wae more or less an ine 
valid; that she left her @urviving the following children: 
Mary, 35 years of age; damce,31 yours; Thoms, 29 years; 
Margaret, 27 years; John, 24 years; Edward, 19 years. The 
evidence further shows thet the autemobile ws owned by the 
defendant John Travnicek, who whe the father-inelaw of Gkale; 
that Skale wee taking hie wife, sother-in-law and brother-ine 
law, who wae fourteen pears old, for a ride; that the street 
was dry ond the evening pleasant; that after kre, Hoven woe 
taken to « doctor nearby, she wae then teken to 4 hoepital 
where she was confined to ber bed until « few days before 
Christmas; thet she waa teken hom and that after a few daye 
was able to sit up for 2 short time; but wae avain confined 

to bed continuourly until she died. 


in addition to the general verdict in favor of the 
plaintiffe and agsinst the defencants, the jury at the ree 
queat of the defendants anewered the following apecial interro- 
gaterp iin the negative. “Wee the death of Margaret Haven the 
result of enuses other than the injury received when she was 
atruck by the automobile driven by Frenk 6. tkele, defendant 
herein mentioned.* 
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le The defendunta contend that the court should have 
direeted a verdict in their favor se requested, because the 
evidenoe failed to show any cnugal relation between the ine 
juries which Mergaret Heaven reacived and ber death, The are 
gument seems to be that none of the doetere gave an opinion 
that the injuries onused her death; that none ef the doctors 
testified that the injuries caused the bronchial pneusonia 
which wis the immediate cauae of Nargaret Hoven'e death. 
In thie connection defeniints' ccunss] state that one of 
the dostore merely testified that the injuries which the 
deceased reoeived might be sufficient and could cause hypere 
static br@Achicl pneweonda ond that the doctor further testi- 
fied thet such bronchial pmeusonia might be controcted from 
& GauRe independent of the injuries which she received. And it 
seens to be contended that beouuse none of the doctors testi- 
fied that the injuries did in fact cause the pneumonia that no 


recovery could be hed because the jury wie left te spequlate 
and conjecture as to the oauee of death. This argument is based 


an 2 wigarprehension of the law. It would hare been improver 
fer counsel for plaintiff to heave asked the doctors whether 
in their opinion the injuries frow ehich the desessed died 
@aused the pneumonia. The proper question waz whether in the 
deoter's opinion, it wight or opuld buve cuused the pneueonia. 
Kimbrough v. Ghiongs City Ry. So., 278 11. 7. The question 
was proser because it did not invade the provines of the jury 
and the question as to whether the injuries ¢4id esuse the defend 
ant's death was properly left te the jury for their detercina- 
tion. in such & cause demonatration is not required but reee 
ponsibility must be determined upon 2 reasonable conclusion to 


be determined from the evidence. Union Paoifis 8. BR. Go. V 
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Huxelh, 245 U. S. 525. 


2. Befendant» further contend that the dasages awarded 
are excessive and » number of nuthorities are eited, coat of 
which were rendered many years ago, When the Legislature 
pnased the Injury Act, the maximam that could be recovered 
in any cage was $5,000.00. fubsequently this was inereased 
to $10,000.%. The evidence shows that the plaintiff was 
about 62 years of ages that she wae « strong and heal thy 
woman prior te her injury, doing her own house work; that 
four of her ohildren lived at home with her. We cannot 
be unsindful ef the fagt that the aoney value of beelth 
and life has been appreciating end the purchase power of 
money depreciating during recent yeara. 8ithout deciding 
whether the smount is lerger than re would have awarded had # 
the responsibility been ours, we think it in not se excessive 
as to require interference on our part. fosgh ¥. Suicrgp 
Bailways So., 231 Ill. App. 341; Deloheny ¥. Quinlan, 210 
TLL. Appe 341; Girdeus v. Yon Etten, 211 111. Ape. $33; 
EilLinn’ ¥. Spring Valley Goa) Go., 202 111. app. Gl. 


3. The defendants further cogtend that there was no 
proof of due care on the part ef the deceased for her own 
safety ond that the verdict finding thet she was not guilty 
of contributery negligence is agninset the weight of the evi . 
dence. Gounsel then analyse the evidence of the several 
witneneses and say: ‘it is evident that either there was 
lets of traffie on the boulevard and deceased took a diagonal 
course across the boulevard se described by defendants’ wite 
nesses in which eventshe would be guilty of contributory 
negligence or else there wae only the auto driven by defende 
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ant Gkale and she got to the center of the boulevard and 
atopped snd then etarted serose in front of the aute that 
hit her and got to within five feet from the enat curb of 
Weatern Boulevard when she eas etrucke" 


We hove carefully considered 211 the evidence 

in the record and we ere of the opinion that whether the ie- 
eeaged wae in the exercise of due onre for her own safety 
was a Gyestion for the jury. There woe evidence tending to 
shoe that prior to being etruck ire. iinven was walking sagt 
on the north crosswalk; that there wee no treffic in the 
street except the automobile being driven by the defendant 
sknle; that it wae traveling at the rete of 35 to 30 wiles 
per hour; that no horn was sounded; that,se it aprroached 
Mixa. Haven, the machine ewerved beck ond forth. The cucse 
tion whether the decensed wag in the exereise of due care 
for her own sefety, under the circumstances, wes for the 


jury to determine. 


Se Gomplaint is aleo made that the court erroneously 
inatructed the jury to the effect thet it was admitted thet 
both of the defendants were in possession snd control and 
were operating the automobile at the time and place in quese 
tion. And the jury were then told thet if, under the evie 
dence end instructions, they found thet the plaintiffs were 
entitled to recover ageinst one of the defendents, they 
should aleo find that they were entitled to recover agzinet 
the other defendant. It seens to be argued that this was 
erroneous and prejudiciel, because the jury might well have 
found one of the defendants guilty »¢ the other not guilty. 
The evideneoe discloses, however, that the automobile was 
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owned by Travnicek and thet the defendent, Skele, his sone 
inelaw, wie teking members of both families for « ride. 

It was charged in one count of the declaration thet the 
defendant Trawnloek omed sad controlled the wutemebile, ond 
that the defendant Skale was opersting it under bis direction 
and control. In these circumstances the jury could not 
eomsistently find in favor of ene defendent and agrinet the 
other, if under the law both the seater and servant could be 
held liable in the game agtiom, which ve de not decide, bee 
cause the point hae not bern made. Johnson v. Magnuson, 88 
NUL, Ape. 448; Hoymen os ¥. Pegbyeki, &2 
Til. App. 301; Metewney v. pom 115 Tll. App. 31. 





Befendants further contend that the court erred in 
refusing an instruction offered by the defendant by which it 
Was sought to tell the jury that wider the statute of Iilie 
noise neither of the defendants could testify snd, therefore, 
the fact that they 4i¢ not testify should not be considered 
by the jury in arriving at their verdict. We think the deo 
fendants were eautitied to heve this instruction given, tut 
think the error would not warrant us in disturbing the judg- 
ment, beasuce it appears thet the defendant Skale took the 
witness stand in hig orn behalf and upon objection by counsel 
for plaintiff, the court refused to permit him to testify and 
4% was expressly stated thet the statute prebibited hin from 
testifying in the onse so that it appears thet the jury knew 
the reason why the defendants @id net take the stand. 


The judgment of the Superior Court of Seek County 


is affirmed. 
AEF IRUZD. 


THOMSON, J. AND TAYLOR, J. COHCUR. 
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BENJAMIN M, LIPHOFY, 85 1.A. 619 


Appellee, 
APPEAL FROM 


ve COUNTY COVAT, 
QOCK OOURTY. 
ABURIGAN SURETY Company oF 
WEY YORK, « corporation, 


Appellant. 


Opinion filed Ot. 30, 1924, 
BR. PRESIDING JUBTICY O'COWSOX delivered the 
opinion of the court. 


Plaintiff brought an action of aasumpsit against 
the defendant to recover $1,000,600 claimed to be the value 
of a diamond ring which he alleged had bean stolen from 
him end which he claimed was covered by a policy of insure 
anes insued by the defeniant. At the close of plaintiff's 
gage defendant moved for an instructed verdict, but the 
motion wae overruled. it refused tc pub in any evidences 
and the case went toa the jury on the evidence submitted on 
behalf of the plaintiff. There was a verdict in plaintiff's 
faver for $900.00, % remittitur of $36.00 and 2 judgment 
entered for thebaleance, §676.09, to reverse which the defende 
ant progeoutes this apoeel. 


The suit was commenced December 13, 1821, ana the 
declaration filed January 12, 1922. The policy wae set out 
in the declaration in heee verve. it woe dated Yeoember 7, 
1930 and waa for s period of one yeare The amount of insure 
ance wae $1,000.06. It was alleged in the declaration thet 
Plaintiff was robbed of a diemond ring which wae covered 
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by the policy on Janvary 10, 1922, and thet the value of the 
Ping was $1,000.00; that om the date of the robbery he notie 
fied the police of Chicenzo that he bad been robbed of the 
ring snd that on the 12th dny of January, 1991, he made 
proof of the loss to the defendant as required by the policy. 
To the declaration the defentont filed four pleas: (1) the 
general issue; (2) that the plaintiff ought not te recover 
because the suit wae not filed within ome year ef the date of 
the lose as required by the policy. This clea ended with « 
verificetion. (3) that the plaintiff ought not to recover 
because the defendant "did not make and deliver a writing 

** * an is in the declaration mentioned.” following these 
three pleas, there was an affidavit by ene of the defonde 
ant's counsel "that he was one of the attorneys and the 

agent for the defendent *"* ; that the foregoing plea is 
true in substance and in fact." It was averred in the fourth 
plea thet the plaintiff head not been robbed of the diamond 
ring on January 10, 1931; that the ring wes aot of the vale 
we of $1,000.00 as alleged in the declaration; that the 
plaintiff did not within three months after the less of the 
Ting mke proof of the leas as the policy required; that he 
ai4 not én Janusry 16, 1971, notify the police of Chicago 

of the robbery. 


The case went to trial June 6, 1925, with the 
pleadings as above stated. Ho iseue being joined on the 
second plea. After a jury wee impanelied, plaintiff's 
counsel moved the court for leave to amend the deolara~ 
tion se ae to show that the robbery bed taken plece on 
Deoenber 35, 1020; that he had notified the police en that » 
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date of the robbery and made proof of the logs on 
December 27, 1920, ounsel for the defendant objected 
to the court allowing the amenduent ond the court etated 
that iftthe defendant was taken by surprise a juror 
might be withdrawn and the ease continued. After cone 
sideravie discussion between the court ond counsel, it 
seems to have been agreed thet there eas no objection 

to plaintiffe filing an amended declaration, pro- 

vided the pleag on file stood as plese to the auended dew 
elaration and this wes accordingly done, 


Plaintiff offered evidence tending to show thet 


| robbers had forcibly teken the ring frow him on Deseuber 


S5th; thet he iumediately notified the pelice of the facts 


that on the 87th of December, two days following the rob= 
bery, he went to the defencant's office in the Gontinental 


end Commercial National Sank Guilding, Chicege, ear an 
adjuster of the company anc cdvived him of the circpmatances 
wader which he had lost the ring; that he wae thers given 

a Blank on which to wake proof of lose; that he took the 
Dlank to a notary public in the Erause State Yank and hed it 
filled out, then took it beck and gave ft to a representa- 
tive of the defendant; thet hebed aade repented demands; 
that defendent pay in secordance with the terms of the policy, 
but the demand was refused, The volicy was also offered in 
evidence. Piaintiff testified that be owned the ring 2bout 
three sonths before it was taken from him “thet he bought 


it from the Mmiden Lene Jewelry Sompany, 1436 Rtlwavkee Avenue." 


Yoon being asked the value of 1%, objection wie sustained to 
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the question for the reason thet the witness showed no 
qualifications. He was then asked by his counsel, "How 
much did you pay for the ring. aAnewer $370.00." He 
testified further that the atone was a blue white diemend 
and weighed one carat and sixty-eight pointe. 


1. The defendant contends that the oult wae barred 
because the poliey provided that the suit should be come 
meneed within a year after loss; that the amended deolarae 
tion was not filed until sore than s year after the robbery 
and thet it set up a different cause of action from thet 
alieged in the originel declaration. "e think the point is 
not properly preserved for review. The record discloses 
that the suit eas comeenced Deceuber 13, 1931. fhe declarae 
tiom averred that the robbery had occurred Jamary 10, 1921. 6 
To thie the defeniont interposed s plea that the plaintiff 
Gught not recever because the suit was net filed rithin one 
year from the date of the loss ae the poliey provided. This 
plea ended with a verifiestion oni the proper procedure would 
have been to demur. Of course, it wae bad, beeruse the 
record disclosed that the suit ene brought Decemberl3’, 1921, 
and the robbery was alleged to have teken place Jerumry 16, 
1981. This eas withim one year and the ples eas bad, but 
neither party took any notice of the fact that the onuse was 
not at issue when they went to trial. it wis net brought 
to the attention of the trial judge, and after the jury had 
been selected, the plaintiff wae given leave to asend his 
deglaration as above stated, and the defendant was allored 


to have hie plens on file stand as pleas to the amended de 
Glaration. It was not even then pointed out that the case 
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wae not at issue and no notice wue brought to the triel 
judge that the ples wae not disposed of, By thus going to 
trial the plea was waived. hie is » court of review to 
correct any errors comaitted by the trial court ond it ia 
Obvious that the trial court could not have committed any 
error in this respect when it wee not brought to ite atten= 
tion. Noreover, we think there ie no merit in the cone 
tention because the policy set up in both the original and 
amended declaration was the same ae well es the loss deine 
ed to have been suffered by the plaintiff. if the defende 
ant wns taken by surprise, he might have bad = sontimianoe 
aa the trical court suggested to counsel. The same ceuse 
of action in substance was elleged in the original declore- 
tion. 


2. The defentnt also contends that no proof wae made 
by plaintiff of the exeeution of the policy by the defendent, 
emd thet auch proof was necessary beenuse the defendant, under 
Oath, had denied the execution of the policy. If we asvume | 
that the plea denying the excoution of the policy wee properly 
verified, the proper way fer olaintif’ te prove, in addition 
to whet he did, wae that representatives of the company signed 
the policy. 


There wes not aufficient evidence te establish the 
facet that the plaintiff had mde proof of less. Ne clsims to 
have been givem a blank te £111 owt; that he took it awny, 


filled it out and returned it to the defendant. io notice was 
eerved on the defendant to produce the proof of loss s¢ alleged 


to have been made. So evidence was offered at all as to the 
contents of such alleged proof of lose, We are siso of the 
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@pinion that the evidence was insufficient to warrant 

the judgment as to the value of the diamond ring. Aa we 
have stated the only evidenes was that given by the plaine 
tiff thet he bought the ring about three months before the 
robbery from the Maiden Lane Jewelry Company, 1436 Milwaukee 
avenue ani paid $6870.00 for it. It does net appear thet 
this jewelry company wae carrying on o business of sé¢lling 
diamonds or any other businese or thet the purchase wae the 
ordinary business trananction, and there rue no evidence 

as to the value of the ving except ee stated, And while 

we have held that in ordinary business transactions, nothing 
appearing to Gast suspicion on the fairnese of the price 
paid, that the price paid is eufficient prima facie 

to establish the value of the article purchased, Seers 

286 iil. Appe 





287 and cases there oited; Travia v. Pierson; 4% T11. App. 
579; Sloyes v. Flaatis, tin. 28074, Appeliate Gourt, First 





Bee Company, No. 88213, Appellate Court, First Dietrict, yet 
we think that in the incstant oxese it eas incumbent upon 
plaintiff to produce more evidence as to the nature of the 
transaction to prove the value of the ring in question. 


We have considered the other pointe made by the 
defendsnt, but find them without any substantial merit. 


Yor the errors indionted, the judgment ef the County 
Court ie reversed and the cause remanded for a new trial. 


REVERSED AND REMANDED. 
THOMSON, J. Ali) TAYLOR, J. GONGUR. 
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HARRY A. MASERY, doing business se 
MARRY A, WASSEY & GO., for use of 
QWICGAGO TITLE & TRUST COMPANY, as 
Erartee, in Muakruytey of HARAY 45, 


514.619 | 


MABURY & Oo., 
Appellant, 
APTGLAL FROM 
Ve MUNICIPAL GOUnT 
OF GHIGAGO. 
Be We TATE, 
Appellee, 


Opinion filed Get. 80, 1024. 


MR. PRASIDING JUOTIGR O'CONNOR delivered the 
opinion ef the court. 


| Plaintiff brought an saetion eguinst the defendant 
to recover $4169.50, on account of an alleged lores claimed 
te have been suffered by plaintiff in the purchase of stéok 
as acbroker for a ura. Rauline Potter, which loss slaintiff 
Gleimed the defendant had gusranteed to pay. There was a 
trial before a judge and a jury and a verdict and judgnent 
in defendant's favor, to reverse which slaintiff prosecutes 
this appeel. 


Maintif?f in hia etsatexent of claim alleged thet 
he, as a stock broker, bought for re, Potter 30° shares 
of Ray Consolidated Copper Gompany on the 28th dey of July, 
1919, at the market price of $36.75 per ahere; that the 
purchase was ande at the special instance and request of 
the defendsat and upon defendant's guarantee to plaintiff 
against ony loss which might occur to him by reason of the 
purchase and carrying of such stock; thet in confiruation 
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of such guurantee, the defendant on Auguct 7th wrote and 
delivered to plaintiff a guarantee in the form of a letter. 
It was addressed to plaintiff signed by the defendant and 

is a@ follows: "Referring to the three bundred shares of 
Ray Consolidated Copper that you purchased at 26 3/4 for 

the account of Mire. Pauline Potter, I will guarantees you 
against any loss on this transaction. 1 am making this 
guarantee with the underetanding that you are not to sell 
thie stock without first conferring with we." It is further 
alleged, in the statement of claim, that the aurket vals 

of the stock declined after the purchase of it and that 
Plaintiff continued to carry it; that in the month of Oetober, 
1920, he requested Nre. Potter and the defendant to accept 
the atock anid pay the purehase price thescof including exe 
penses and currying charges; thet ire. Petter woe finaneially 
unable to do 20; that at the request of defendent slaintiff 
eontinued to carry the atock until May 33, 1971, when he 
notified defendant thet he would on the 27th of May, 1921 
deliver the 300 chares of stock to the defendant end would 
request the defendantte pay purchase price and carrying 
charges; that afterwards on the 27th of Way, 1921, he tendered 
the stock and oertifieates to the defendant and that the late 
ter refused and declined to accept or pay for then. 


The defendant filed an affidavit of merits to the 
whole of plaintiff's deasnd ond averred that he did not ree 
quest the plaintiff to purchase the stock; that such purchese 
wes not made at his request, nor wpon defendent's guarantee 
against any loss which might cecar to plaintiff by reason 
of the purchas¢ and carrying of the stock. Jefenixnt further 
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set up that he executed and delivered the letter of Auguet 
7, 1919, which is above quoted, but denied that it was 
executed pursuant to any verbal agreement or understanding 
made prior to August 7, 1919; that pleintif? did on er about 
May 27, 1921, offer to drliver the stock certificates to the 
defenient end requested the defeniant to pay therefor, the 
purchases price and Gerrying charges; that the defendant dee 
elined to accept or pay for the atook or any pert thereof; 
denies that defendant wes in any way obligated to plaintifs 
and avers that the stock oertifientes when offered to be 
delivered by plaintiff were net in prover form te transfer 
the title of them to the defendsant. 


It ie further set up in the affidavit of merits 
that the defendant signed and delivered to the plaintiff the 
inetrument in writing which was set forth in plaintiff's 
etatement of oleim, snd averred thet defendant's undertaking 
was conditional upon the expressed ogreemcnt betresn plaintiff 
and defendant that plaintiff would not sell the eteck until 
after conferring vith the defeniant and upon the further cone 
dition that plaintiff would discontinue trading with Mrs. 
Potter, who had prior therete suffered great less in trading 
in various stocks and commodities with plaintiff; that after 
the delivery of the writing to the slaintiff, the letter 
eontinued to deal in stocks on the account of Mire. Potter, 
ae a result of which Mra. Potter being inexperienced in euch 
trade lost a large amount of money; thet as a result of plain- 
tiff's breach of the agreement entered into between the parties, 
the consideration had wholly failed; that plaintiff had suse 
tained no less on eccount of the purchase by him of the stock, 
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because the stock hod not been sold by plaintiff but was 
still held by bin. 


Other matters are set up tending to shor the 
trenseotions betreen plaintiff andi Mra. Potter were illegal, 
but sinee no proof of them wis made on the trial, it ie 
unnecessary to refer further to the allegstions in the 
effidavit of merita. 


We think the evidence establishes that plaintiff 
on July 29, 1919, purchased for urs. Potter 300 shares of 
capital stock of the Ray Coneolidated Gorser Gompany, end 
that the plaintiff beeame obligated to pay £26.75 per share; 
that plaintiff continued to hold the stock from the dste 
he purchased it until after the beginning of this suit; thet 
subsequently the stock was cold, but at what price it does 
not appeer. it further apvears from the evidence that dure 
ing March or May, 1991, plaintiff tendered the stock cer 
tificates to the defendont and demanded payment of the pure 
ohase price, together with brokerage fees and other charges; 
that the defend=nt agreed to pay the purchase price, pro- 
vides the stock certifientes were properly endoread, but ree 
fused to pay any brokerage fecea or carrying charges. It 
further appears without diepute, that plaintiff wee engnged 
im the brokerage business in Chicago end that ure. Potter 
had been denling with him from 1919 until May, 1920; thet 
on seccount of such transactions plaintiff wae credited with 
more than $164,000.00 ond debited with the sum of $25,000.06 
more then that amount, se shown by plaintiff's books. 


Plaintiff testified in his orn behalf thet he telked 
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with the defendant over the telephone July 28, 1918; that at 
that time plaintiff told the defendsnt thet re. Potter we 
in plaintiff's efiice end hed spoken to hie bout buying some 
atock of the Ney Consolidated Copper Company which she said 
the defendsnt hed revomaendedy that the dofendunt replied 
that he hed spoken to irae Potter about the stock and thet 
4f plinintiff would buy the stook for her, the defendant would 
guarentee plaigtiff agninst any loss; thet plaintiff there- 
wren tejd the defendant he would do so. Plaintiff further 
testified that the next day he bought 39° shares of stock 
for $36.75 per share on the stock exchange; that a few days 
afterwards he talked egtin sith the defendant over the tele- 
phone ami advised the latter that he bad sot received the 
letter guaranteeing the account which defendant hed agreed 
to send plaintiff, thet the defendant then said he would 
attend to the antterj that a few days thereafter on August 
7, 191%, the plaintiff agzin called the defeniant on the 
telephone in reference to the same matter, end defendant 
asked plaintiff how he wanted the letter werded; thet there 
wupom plaintif? enid he would dictate it over the telephone 
to the defendant's seoretary ana that he did 20; that aftere 
wards he received the letter from the defendent which we 
have quoted above. fFisintiff further testified that about 
January, 1921, he went to ser the defendont at the intter's 
office and asked the dofendant that could be cone about 
settling up for the sopper stocky thet the defendant in 
reply wanted to sell plaintiff $56,006.06 im Life inourance 
and apply the premium on thebaccount, which offer plaintiff 
refused; thet about & week later, he again took the matter 
wp with the defendant and that the latter stated thet if he 
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would wait until the firet of February, he would take up 
the stogk that he did not want the stock sold; thit he 
gaw him again shout March let when the defendant anid thet 
he would try to take the stock up within tro or three 
weeks; thet afterwards about Mey 70, 1971, plaintiff again 
saw the defendent in reference to the watter and at thet 
time defendunt stated that if plaintiff’ would discontinue 
any further dealings on account of Ure. Potter, he would 
settle for the stock; that about a month later plaintiff 
again oalied and the defendant eid that he wovld again 
take up the stoak, but would not pey any interest; that 
afterwards plaintiff on way 23rd, 1991, wrote the defendant 
& letter advising bin thet on the 37th of May he wos going 
to send over the stock which would be delivered to the drew 
fendant vpon payment of $8,946.33% The evidence further 
shows that the stock ourtifiortes vere sent over to the 
defendant, tut that the defendant refused to pey carrying 
cherges and contended that the stock wae not preperly endorsed. 


At the time of the suit plaintiff hed gone inte 
bankruptey snd the guit wes brought for the use of his trustee, 


On eross-exnmination plointiff testified that 
the stock was not sold until after suit was brought. uring 
this croas-examination, counsel for the defendant interregat- 
ed hia as to why no demand was aade upon the defendent until 
about January, 1921, to which the witmesa replied: * There 
had been no loses why should we have asked hix for ite”  @ 
You said there wea a loss. A There wee not © lose, it 
was not sold.” There wee some diveuseion and the court 
atated, "When in the trede 1¢@ 1% 8 loses? A.There wran't 
any loss cn lots bought and charged, out when we sell ® 
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stock we give eredit for what we reactive for it Lesa our 
oomniseione® 


The defendont testified in hin orn behalf that he 
aid not talk to plaintiff overxy the telephone on July 88, 1918, 
but that he firet talked to bin over the telephone Auguet 7, 
1919; that he told the defendant om thet ¢ate that are. 
Potter woe in his offiee end had told him that plaintiff 
wage abous to sell certain atocks which plaintiff had purchased 
for her which would qmuse her to looe » greet deal of woney; 
that he told the plaintiff Mra. Potter had cold her pinne 
and dismonds to give him some sonsy; that the plmintif? 
stated that wileae he had uargine he would eleee the aocount 
out; that the defendant then replied that he would guarantee 
the account, provided the plaintiff would not desl any sere 
with Hre. Potter; that imecey @nid this would be satisfactory 
and thereupon Hageey dictated the letter set forth in pl«ine 
Riffs stateaent of claim over the telephone to defendent's 
secretary; that it wen transeribed and signed by the defento 
ant and gent to the plnintiff; that defendent vever heard 
anything further until about 14 years later, shen Hasoey 
oume over in regard to the sattery that at that time the 
defendant asked plaintiff for » statement of tre. Potter's 
account, shich wes shortly thereafter sunt; thet upon receir~ 
ing this ctetement defendont oslled plaintiff and ura. Potter 
te his offices; that rhen they were there, the defendent told 
the plaintiff he had broken faith with the defendent, bee 
eause the account showed there had been deaslings after August 
7, 1919. fhe vitnesn alco testified to various demands sade 
weon bim fer paymest and the offer of plaintiff?’ to deliver 
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the certifieste of steck to him; thet the defendent refused 
to pay the carrying chargee sad expenses and refnsed to 
acoept the stock, becsuse it wae not properly endorsed. 
Other testimony was offered by the defendant ee well as 
seme on behalf of the plaintiff, but in the view we take 
ef the case, it ie unnecessary to analyse it further. 


Plaintiff firet contends that the court erred 
in admitting the testimony of the deveniant to the effeet 
that the agreement ande between him ani the plaintiff and 
which wae set forth in the vritten letter of Auguet 7th 
was upon the further condition that the pleintiff ceage 
decling further en lira, Potter's account, on the ground 
that thie tended to vary the terme of the written agree- 
nent between the parties ond vielated the psrel evidence 
tule. We have exemined the resord very carefully in this 
respect and find that ne euch objection was andes upon the 
trial. There wee no intimetion during tha testimony of this 
witness, nor during the trial that the testimeny given by 
the defeniant in this respect violated the perol evidence 
tule. Kot heaving mds the point on the trial, it is obvious 
that it enanet be made nows 


Gomplaint ia aleo made by slaintiff to the giving 
of the instructions on behalf of the defem‘:nt, “son exam 
ining the record we find that beth perties had prepared what 
they considered woud be prover inetructions for the court 
to give in the event thet the instruction given were in write 
ing and apparently hended them te the court, but the court 
emnounesd he vould inetruct the jury orally and did 80. 

At the conclusion of which counsel for plaintiff esid: “May 
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I at thie time on behalf of the plaintiff? interpose an 
@bjection to the giving of the next to the last inetruc- 
tion anc to tho one preseding that, on the ground that 
doth the instructions improperly state the law so far as 
the same covers it, in the defeniant’s interest, that is, 
they are improper statements of the law.” This was the 
only objection urged to the charge or instructions of the 
courte 


in the reoord the trial judge certified Rule 8 
of the Munioipel Court in foree ot the tise ae follows: 
*In uny caee tried by a jury, if in the judguent ef the 
court the questions involved require it, the court will, 
before arguments to the jury and out of their presence, 
oonfer with the attorneys in the cace as to the inetruce 
tions to be given. 


"Objections to the giving or refusing of oral 
instructions te the jury must be svecific and must be made 
iamedintely upon the conclusion of the charge and before 
the jury retire." 


feetion 37 of the Municipal Gourt Act (dhep. 37) 
provides “that the court in its diseretiog say instruct 
the jury orally or in writing.* Under the statute andi the 
wule of the Yunicipal Geurt, the only objection that pisin- 
tiff oan legitimately wree to the instructions is that which 


counsel made &t the close of the instructions and which ie 


above quoted. The objection urged amounts to only thet the 
inetructions complained of were not in accordance with © 
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the law. it wae not specifically pointed cut in what rea 
peot the court's inetructions were iaproner and under the 
rule of the tunioipal dourt the objection wax not valid. 

In thie connection it is sleo eaid that the court erred in 
failing to wake “refused* the four instructions offered by 
the defendsent, tut which the gourt refused to give.  Gouncel 
for plaintiff made this request after the jury hed retired 
ao that it was impossible for the court then to correct 
his charge. in any event, we think there wae nce error 

in refusing them, even if the point wae procerly before 
us. The first stated an abetreect proporition te the effect 
thet defendant's letter of Auguet 7th wae “An absolute 
guarantee agninet any lose" te plaintiff by reasen of 

the purchase by him of the stock for rs. Potter, It is 
ebvious that thie instruction should met beve been given 
beonuse defendant had tentified witheut objection thet 

hie guarantee waa upon condition that the slaintiff ceases 
dealing with Mra. Petter. The instruction wae contrary 

te the evidenoe. The second of the offered inetructions 
wae that vhere parties hete had verbal negotiations which 
have afterwards been reduceé to writing, the lew presumee 
that the entire sgreenent wae reduced to writing 2nd that 
the agreement would control. For the same reason this ine 
struction was wrong. It waa not in seoordance with the 
evidence which wae introduced without objection. The third 
inetruction eas in substance that, under the letter or 
guaranty of Auguot 7th plaintiff hed o reasonable tine 
after the purchase of the stock to offer to deliver the 
stock certificostes te the defeniont and to demand from his 
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the full purchase price including broker's commissions ond 
interest, or that plaintiff head the right te keep the cere 
tificates of stock and to demand end recover of the defend- 
ant the excess of the purchase price over and above the 
market price of the stock st the time when the defendant 
should have acoepted the stock, or that plaintiff had the 
Fight after giving notice to the defendant te sell the steck 
to the best advantage and recover of the defendant any loss 
including broker's colaissions and interest. 


#e think the third inetreetion was wrong in a 
muaber of reepecta. Under the agreewent of August 7th, plain- 
‘iff did not heave the right te offer te deliver the eteck 
eertifientes ani demand the purchase priee. At most under 
the contract, we think plaintiff should have seld the steak 
after prover notice end then desended the balance, if any, 
still due and owing to him from the defendant. There wes ne 
leas vithin the meaning of the agreement until the s teck 
was sold, ani the third proposition wentioned in the instruc 
tion was not arplicable, because the evidence wma that the 
atock hed not been sold. The other instruction wae slice 
wrong because, in our opinion, the contention of the defende 
ant thet the suit wes prematurely brought aust be sustained. 
Plaintiff had suffered no less rithin the aeening of the 
letter of August 7th, unless he feiled to sell the stock 
for enough to pay what was due him. This he did not do, 
as the stock was not sold until after the suit we brought. 
The evidenes shores that it wae sold afterwards, but there was 
not evidence aa to what it brought, or aa to whether or not 
plaintiff had any loss, In this connection counsel for 
plaintiff in his reply brief states that the defendant's 
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contention to the effect thet the sult could net be meine 
tained because there could be no loes until the stock was 
#014 is unsound, ani cites in support of this: Qegeed ¥. 
Ekinner, 211 Tll. 239; Bosley v. Findley, 8? 111. 894; 
Trupkey ¥. Hedetrom, 171 121. 204. It is not pointed out 
how these enets apply. We have examined then carefully 
and think they ere not is point. 


Tp the Qugped cage, there was an egreexent between 
the parties whereby certain corpornte stock would upon cere 
tain donditions be teken back and the par value paid for it. 
Afterwards the stock was tendered and payment dewsnded which 
tender and payment were refused and suit was brought to ree 
gover the contract price, it is obvious that thet case is 
not in point. Here the agreement of the defenient wan not te 
purchase the atock but that be vould gumrantee plaintiff 
against any lose which he might sustain by reason of having 
purchased and carried the stock fer Mra. Potter. fhe OCagood 
game is not et all applicsuble. 


The Bagley cage was on aetion of aseumpeit to ree 
eover damages sustained for refusing to receive ang pay for 
goede sold by plaintiff to the defendant. Yhie is sufficient 
to show that the facts are entirely dissimilar to the fecta 
im the instant case. 


The Trunkey oase wae sles an action of aseuepsit 
to recover daeages alleged to heve been sustained on aceount 
of the failure te deliver certain coal in accordance with the 
terms of « contract. It is cbvicous that this onee is not 
epplicable, beenuse defondent never agreed to purehsse stock 
from plaintiff. 
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Complaint ia algo wade to the ruling of the court 
on the admiselon of evidenes offered on behalf of the dee 
fendant in thet it vase repeatedly brought out in the evie 
dence that Mra. Potter wae & poor widow who wee being fine 
enolelly ruined by plaintiff, o stock broker. A great part 
of this evidence came from the defendant when he testified 
to conversations he hac with plaintif7z. {ven if the cone 
vereationa were inedmiseible, since no objections were made 
to them, we think plaintiff could not compiain of the testie 
monye The defentunt im his teatineny often gave his cone 
Glusions se *fhat ie why I wrote the lcttex® "I told dnesey 

' Mee. Potter wae in distrene* "i thought that was alright* 
"I took it for granted he would keep hie word with me” “That 
was one of the conditions absolute and foremost in my winds" 
Objections to these statements were overruled. it is obvious 
that they should have been sustained, But we think the jury 
were not misled because the witness obvieusly wae but giving 
hia opinion. Again the witness stated “My dod, would you 
want a woman to go on Like that." Gounee] for plaintiff eaid 
he thought thie was duproper. To shich the court replied « 
‘you brought 4% out three times". Coumee! for plaintiff 
ateted "i want to fix the tine.” 


ee oe 


The record discloses that plaintiff had been over 
the eubject a number of times and hic statesent thet he wanted 
to fix the time would not heve benefited his any. 


We hnve considered the other rulings of the court 
to which counsel objected and while the ruling of the trial 
fudge was not always scourate, yet we think thet the issue 
as presented to the jury was not at #ll compliceted and they 
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were net misled, because as stated, the only real controversy 
in the oasé wen whether the agrecnent between the parties | 
was that the guarsatee wee aade by the defendant upon condie 
tion that pleintiff would cease denling on aecount ef urn. 
Potter after August 7, 1919, 


The judgeent of the tunioipel dourt ie affirmed. 


AFFIAER 


THOMSON, J. AMD TAYLOR, J, CONCUN. 
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Stun carat sor | O35 TA, 619 
oe ae a 
v. GIRGUIE oUURT, 
Ne em OOOK COUNTY. 
Appellee, Opinion filed Oct. 30, 1924, 


MMe PAECLOLNG GUSTIGN O'CONNOR delivered the opinion: 
of the court. , 


ss PAL aAmeity brought an action of agsumpeit agrinat the 
defendunt to recover damager alleged to have been sustained by 
&t on aoovent of the defendent's failure te acoept 2,000 
barrels of flour which he had pwrehased from claintifé. 
There wee a verdict and judgaent in faver of the defendant | 
and this appeal followed, 


The record discloses that plaintiff waa in the 
flour milling bueiness in HKinnenpolia; that the defendant 
was engeged in the bakery business in Ghicsge ant had from 
time to time purchaeed considerable quantities of flour from 
plaintiff and on the lith of October, 1920, « contract was 
entered into betreen the parties whereby the plaintiff 
agreed to sell and the defendent to purchase §,000 barrels 
of flour at #210.30 per barrel, the flour to be delivered — 
within four sonths. The contract was in eriting end pro- 
vided that the *Buyer shall furnish shipping instructions 
to the seller not less than fifteen days prior te the time 
ef shirment. if the buyer shall fa211 to file with the seller 
within fifteen days pricr to the expiration of contrect time 


“Ola AT ees 1: 
ROR cate. | 
i ah 
owns ROG 





“le 


of shipment, chipping inetructions perwitting the seller 

to ship within the rewmining period of contract time of 
shipment, then the seller may eancel thie contract.” On 
January 4, 1991, the d-feniant wrote plaintiff giving shisping 
instructions fer 3,900 barrele of the flour. fhie wae shipped 
by plaintiff to the defendant and paid for. The remaining 
2,900 Darrels of the flour wae never delivered and plaine 
tiff's position is that 1% requested chipping instructions 
from the defendant and thet the latter refused to give them 
On the other hand, the defendant's position is that he gave 
plaintiff’ shipping instructions for the 3,000 barrele, both 
orally end in writing, but that the plaintiff refused to ship 
the flow. The sole question between the parties, therefore, 
wae ae tc whether the defendant hod given the plaintiff shipe 
ping directions for the 2,006 barrels of flow. FPyaintifs 
Claimed that it wee damaged in the oum of $2,060 by reason of 
the fact that the market price of the flour at the time it 
should heave been delivered wae one dollar less than that 
called for by the contract. 


he 4 «=Plmintiff contends that the verdict of the jury, 

finding thet the defendant bad given plaintiff instructions 
on the 8,000 barrels ef fleur is against the manifest weisht 
of the evidence. It appeare from the evidence thet the 
defendant had been buying flour from the plaintiff fer some= 
time prior to the time it entered into the contract of Ste 
ober 11, 1920; that in July, 1920, he had purehased from 
plaintiff 6,000 barrels of flour at $13.50 per barrel; that 
ne flour under the duly contract was delivered, and that a 
@iepute arose in regard to this contract. PFiaintiff brought 
another suit agrinst the defendant to recover damages, claim 
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ing that the defendant had breached that contract. There 
was a trial of thet oase and « directed verdict for the 
plaintiff of $24,750.00. An appesl wae taken frou that 
ate to this court, ehere we reversed the judgment. 

Ko. B80BS, not yet reported. On Nowewdber 15, 1920, the 
defendant gave plaintiff two written orders for 2,005 
barrele of flour to be delivered in four ear load lots 
from the first to the trentieth of Deoewber. one of this 
flour was ever delivered, apparently fer the reason that 
before the time for the delivery of thie flour a dispute 
had arisen between the parties over the July contract. 
Witnesses for the plaintiff testified that this 2,000 
barrels of flour was ordered by the defendent to apply on 
the July contract, while the witnesses for the defendant 
testified that this flour was to be delivered under the 
Setober contract; thet the defendant had repudiated the 
duly contract, claiming that he wes not legally bound by it 
On Seceuber 6, 1926, plaintiff wrote the defendant oalling 
for shipping instructions on the Soteber contract and 

upon receipt of this letter the next day, defendunt advised 
the plaintiff thet the instructions given on Sovernber 16th 
for 2,000 barrels of flour wee on the October contract. 
Afterwards about the 15th or 16th of January, 1991, the 
defendant ond hie offier aanager, Louis Oteinbech, vith 
dobn So Stone} who had charge of plaintiff's Chicago branch , 
went to Winneapolis to confer with © ir. Gallagher, who 
was pisintiff's mensger, and the testimoney as to what took 
place at this meeting is conflicting. Stone testified on 
behalf of the plaintiff that the dsfendent refused to ac 





“ahs 











Po. eT es ee es i ek ne 
“Gade wowt wokel bow Keeete aa seated pss 
Satta dart act Lmeibiil ws ashe i sii 
Dees Huck 2 pecans meh mee 

; vai” beet ar " Bs hey 











sis 90 ea ssn cae nd wh 
ato biat ‘eaite Leatinund decreed ta r 


862 ANSRE gyxeomeh Yo MPOE, v9 SORE ptt teed aly 
Meas asain hut caahaia snntte ait. oe Sa 









whee 


cept the remaining 32,000 barrels on the October contract 
wnless plaintiff wold release hie from the July contract 
and write the defendant « letter apolegizing for what had been 
done in reference to that contract and that plaintiff ree 
fuped to do this. Defendent testified that at thet time 
Plaintiff wae demanding further written instructions in 
reference to the shipment of the remaining 2,000 barrels; 
that he refused to give further shipoing inetructions, 
stating that such instructions bad olready been given on 
liovember 16, 1920, and further etated that he told slaine 
tiff's representative that they oovld send the 3,000 berrele 
of flour at any time; thet he did not demand as a condition, 
that plaintiff release him from the July contrect or write 
the letter referred to, 


There is other evidence in the record touching 
the question whether the defend nt 4i« give instructions 
for the shipment of the 3,000 barrele of flour, but we 
think it is unnecessary to discuss it further, for wre are 
Clearly of the opinion that the question wes one to be deo 
termined by the jury, emi after 2 careful considcration of 
all the evidence in the record, we are unable to say, sitting 
in this court, where we heve but the printed record before 
wa, that the finding of the jury on thie question is «gainet 
the manifest weight of the evidence. 


2. Gomplaint is aleo made that the trinl court erred 
in not admitting proper evidence on behalf of the plaintiff. 
The arguacnt secan to be that on the trial of the casa which 
involved the July contract and which took place before the 
trial of the instant cage, the tro written orders fer flour 
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of November 15, 1920 were offered in evidence ond, since 
plaintiff? recovered in thet onse, that finding was zoe 
dudionta that the shipping instructions of November 15th 
were on the duly contract. Of course, this is unsound, 
because that case may heve been decided on other evidenas 
and on other issues snd woreover the judgwent rendered in 
that cage hne been reversed and the couse remanded for a 
mew trinl. Hor ic the finding and judguent im thie case 
ren judicata that the orders of November 15, 1920, were 

fer the shipment of flour under the Seteber contract fer the 
reason that in the instent oace there waa evidence tending 
to show that the defendant hac orally ordered the %, 000 
barrele and the court specifierlly inetructed the jury 

thet if they found suck orel instructions hed been given, 
they would be sufficient. either dia the court err in re» 
fusing to adwit in evidenwe the files of that onse, it sot 
being pointed out hor they would be of any assiatanee to the 
jury in determining the question in the inatent cese. 


3. Gomplaint is also made thet the court gave erroneous 
inetructions to the jury. dn ¢xanination of the abstract afd 
of the record shows the instructions given by the court, but 
it dees not show at wheee request they were given and unlese the 
inetrustions complained of were given at the request of the dese 
fendant or by the court, which we are unable to esy from the 
record, of course, the plaintiff esuid not complain. Sut, 
in any event, we think the instructions complsined of were 
not prejudicial to the plaintiff. By one of these inetrue~ 
tions, the jury vere told thet before the plaintiff could ree 
cover, it must prove by & preponderance of the evidence that 
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the contract was entered into between the parties; that 

the plaintiff wee reedy, able end willing to fulfill the 
contract on his purty that the defendant refused to carry 

out the contract, and that the plaintiff suffered damages. 

Tt io seid this instruction wae wrong because 14 was adaitted 
thet the contract was mede and thet the plaintiff was able 
and willing te perform its part of the contract. Ye think 
thia argument is not warranted by the evidence, because if the 
defendant head given plaintiff instructions to ship the flour 
and it had feiled and refused te do so, as the jury found 

end as the evidence tented te show, then plaintiff waa not 
willing to fulfill ite pert of the contract. The next ine 
atruction complained of wag to the effect that the written 
contract 4if not require thet the shiping instructions 
given by the defendant be in writing, but told the jury that 
it would be sufficient if the defendant gave them orally. 
Paragraph 7 of the contreet above quoted does not specifically 
require thet the shipoing instructions be in writing. It serge 
ly states thet instructions sh#1l be given to the seller not 
lege then fifteen deys prior to the time of shipment. It ise 
then provided, that if the buyer shall not file instructions 
with the seller within the time required by the contract, 

the sontract may be ouncelled by the selier. ife think there 
was no error in the inetruction. The other instruction come 
plained of, told the jury that the defendant hai the right 
under the contract to give plaintiff shipping instructions at 
any time up to fifteen days prior to February 1, 1991, and that 
4f they Believed that defendant did give inatrhetions and the 
plaintiff refused to deliver, pleaintiff could not recover. And 
in this connection counsel argues “Our contention is that the 
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oourt in these inetructions ascumed facts that were not in 
evidence; that these instructions were mislesding, erroneous 
and Very prejudicial to the plaintiff in thie ouite* what 
facta were nusumed that were not warranted by the ovidence 
is net pointed out, nor ia 1¢ pointed out where the inetruce 
tions were contrary to the evidence. From what we have ale 
rendy said, we think it i» clear thet there wee no error in 
giving the instructions. The evidence showed that there wae 
@ dispute as whether the defendant hed ordered shipped the 
flour purchased wader the O¢teber contract. Pleintiff take 
ing the position that the flour had not been ordered shipe 
ped and the defendant a contrary position, the evidence, 
therefore, presented « question for the jury. 


The judgment of the Cirewit Court ef Cook County 
ie affirmed, 
AFFIAMKD, 


THOMSON, J. AND TAYLOR, J. convva, 
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Appellee, 
APPRAL PROM 
Vie WUNLGIFAL GOURT 
OF CHlCage, 
SOHONIG MOTOR OCORPORATIOR, 
& COTPs, 


nion filed 
Vasteaanand bern oR 30, 1924. 


WR. PRED IULING JUSTICE O'CONBOR delivered the 
Opinion ef the court. 


Plaintiff brought suit against the defendont to 
recover damages claimed to have been sustained by resaon of 
defendant’a negligence in caring for plaintiff's automobile, 
which was left in defentent's garage. There was a verdict 
and ® judgnent in plaintiff's fevor for $101.02. 


The record discloses that the defendant was conducte 
ing 2 public garage at No. 1937 &. 75th street, Chiorge; that 
on the morning of February 14, 1925, plaintiff? dreve his autee 
mobile, which was a Reo coupe froe Indiana Haxbor to the dee 
fendant's garage where he deeired to leave it for the day. The 
e227 waa put in the eurage about eight ofelock in the morning 
and when plaintiff called for it about four o'elock on the 
afternoon of the same day, he claims to heave found it in a 
damaged condition; that afterwards he took the oar from the 
garage and had it repaired, and brought suit against the defende 
ant to recover the coat of the repairs. 


Plaintiff testified that he bteught the automobile in 
the year 1920, but whether it was new at that tine dees not 
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appear from the evidence; that he weed the car on February 
14, 1933, drove it from indians Harbor to the defendant's 
gerage, and there is evidence, although it is somewhat 
feeble, to the effect that the oar waa running properly 

wp to the time he left it at the garage. Plaintiff further 
testified that when he oalled in the afternoon, about four 
e*elock, the glase in one of the doore of the aachine and 

the skid chains were broken; that they were not breken when 
he left the oar in the garage in the morning; that he endeavore 
ed to start the oar and discovered frou the way the engine 
ran, that something wae wrong with it. He was unable te 

teke it from the gerage, beenuse Lt would not rum. Tro or 
three days later the oar was towed from the garage to a ree 
pair shop, where it wee repeired. Plaintiff further testified 
that when he enlled to get the car and found it would net run, 
he told the defendant "thet the center aein bearing wae burned 
out"; thet he noticed at thet time the choker was open; that 
he at thet time talked with the President of the company and 
told him thet he window wae broken and the engine damaged, 


The evidenos further @iscioses that after the oar wag 
left in the garage on Februzry 14th, the window wae found to be 
broken and the defendant had ome of hie sen take the ear to 
South Ghicage to obtain a new glass, but thet the glae:« wae not 
put in the door when the plaintiff called at four o'clock as 
they did: not have time to do so, The President of the defend 
ant company tostified “We broke the glass and we will stand 
for it*® and that be told this to the plaintiff. 


A witnesa who did the repeaire on the machine testie 
fied that upon examination, he found the “bearings burned anit 
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window broken. Thet is 211 in partiovlar." He further 
testified that he replaced the mein bearings end repaired 
the engine in general; and that the radiator was also re- 


paired. 


It e¢ems to be the position of plaintiff that the 
damage to the oar, outside of the broken glass was occasioned 
by Griving the muchine with the choke open. The only evie 
dence in the record to the effect that if a cheke were left 
open, it would damage the oar is from the testimony of the 
repairman who teatified: “The lubrication shot under the 
main bearing from which 1¢ was stored. The pump sucks it. 

I examined the lubrication, it was rather thick and of a 

low grade. Thie is caused by using up too auch gae and by 
improperly using the choker." Gouneel for plaintiff then 
asked, "G. Will the main bearing burn by pulling the choke 
half wey out and letting the gas down. A. By using up too 
much of]." There ia other evidence in the record, bet since 
there must be & re-trial of the case, we think it would serve 
no purpose te diseuss it further. 


Gomplaint ic mde by the defendant that there eae ne 
proof tending to show thet the cnr eae in good condition shen 
it was left at the grage. fhe difficulty eitr thie is thet 
when plaintiff sought to make such proof, objections of the 
@efendant were auctained to it, and, of course, counsel for 
defendant onnnot take advantage of any error that it is caused 
by his own sotion. ‘hen plaintiff wee aeked as to the con= 
dition of the car when he left it at the garage, an objec- 
tion waa eustained. The Guestion might heve been somewhat too 
waned but in the absence of any exasinetion having been made 
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of the mmehine by plaintiff prior to leaving it there, he 
ought to be pexwitted to show that he drove the ear around 
and that it worked properly. 


Complaint ie also made of the giving of an inetructia 
on behalf of the plaintiff to the effeot that the defendant 
must prove that he exereised ordinary care ef the automobile 
while it was im his pgarnge, and thet if the jury believed the 
plaintiff bad proven by a preponderance of the evidence that 
the automobile was in good sondition when delivered «t the 
garage and wes not in good condition when received by him, 
the burden of proof was on the defendant te show 1% exercised 
@ue care. Objection is uade to the word "prove* in the inetruce 
tion. There is no merit in this objection. This word has been 
repeatedly used in instructions, one the use of it has never 
been held error in this state. Moreover, in an instruction 
given on behalf of the defendant, the jury were told that the 
plaintiff was required "to establish hie case" by a greater 
weight of the evidence before he could recover. or do we 
think there is any merit to the objection mede to instruction 
Ne. 3, tut we think the inetruction ehovld not have been given, 
because it told the jury thet the measure of damages in case 
of » failure of a varehousemen for hire to deliver the autoRebil 
acoording to contract, is the dameges to the automebile while in 
storage. There wes no occasion of referring to & warehouveman 
at all. The issue wae sisnple. 


Gomplaint is Bhse meade that there was no "negligence 
eharged and proven*® and the argument seems to be that where a 
tort is relied on some acts of negligence mat be alleged; that 
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plaintiff wight have waived the tort and sued in aseumpait 

on the implied contract, but when he sued in tort, he must 
allege a tortious set. The argueent is weound when appeale 
¢d to the cage at bar. Whon plaintiff alleged that he dee 
livered his automobile to the defendant in good condition and 
that when he received it, it was in bad condition, thia meade 
& prim facie case of negligence ageinst the defendant. 
Higbols v. 193 Ill. App. 14 
Moreover, this was 2 fourth elase oase in the Honicipal Court, 
where written pleadings are not required and it has been ree 
pentedly held that the party suing need not even nase his 
action, or if misnamed, that *ill not effect his rights, if 
upon hearing the evidence he appears to be entitled to ree 
oover and the court he juriadiction of the defendant and of 
the subjectematter of the litigation. Edgerton v. &. H. 1 # F, 
Bye Gos, 240 11. Sil; Betas + Transfer Go., 167 
App. 408; EeGlunn v. nivheebes 227 Dll. Appe 400. 








We think the evidence is entirely insufficient to pere 
mit the judgment to stend. Plamtiff testified that he tela 
the defendant's president that the window was broken and the 
engine damaged, while the evidence shows thet the repairman 
replaced the main bearings end repaired the radiator, ani the 
evidence faila to ehow that 211 the repairs wade were coousioned 
by the negligence on the part of the defendant. We are not at 
all satisfied with the evidence, *hich is slight, that the drive 
ing of the oar with the choke out would cause any of the dame 
age complained of, the car only being at the garage for a few 
hours. Oy, ® réetrial of the case, the condition the car was 
in when it was put in the garage should be brought out by 
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showing how old the car was, how fer it bad run and how it 
operated. Under the law, if the oar was delivered in good 
eondition to the defendant and returned in bad condition, 
and no explanation offered by the defendant ag to whet 
gnused the oar to be in the bad or damaged eondition, the 
defendant would be liable for only such repairs as were 
ogonasioned by defendent’s failure to properly take care of 
the car. And if the evidence discloses that the repairs 
were made by persons engaged in that business, then the anount 
charged by thee is prime fegie the reasonable cost of such 
226 Ill. Appe 287; Gloyes v. Plantie, lic. 30074, Appel late 
Gourt of I, linole, First Dietrict. 





The judgeent of the Municipal Court ef Ghienge is 
reversed and the osuse reuended for a newt trial. 


REVERSED AND REWABDED. 


THOMSON, J. AUD TAYLOR, J. cONOUR, 








safe 


it weal hates ane hed $2 ewh wed yoew wen out bao wa abode 
fhitoy we Revavitad wor ean edt LA ORM et tebe. Dean 
gavatihnes bad eb Meudon baw inshashad oft $i as tinnie 
fede od we dnener ten mee 4a Date. toktens ina a 
wade yReAt Rane fey. aeh oes ee mk DS Oe san Ad Rae 
mone ne wakader down Vhs we? aldndl od plow sampaceleel 
|e em suet a iowoty OF oRmTtAR attacmen ton ye hice 
mamenalaind wei dn semeniiaeides. 













re a ae ve i ae . eat bea eh, a, 









: fh 4, Ryan. OM LB ms ) Mek aes) Wat 
ee babe vetioasdat | | NS ai eas Se € jl 
; wy, ‘ A hae 
; sie » ee MT eae a: D * 
: é jot Mae Hee 
t i ! 
‘ y ri 
as Rata soon last 
; é ¥ j tose 7 i aa ty er Ponca ae, 
s 5 A P 
; f 
PAP OAR Mra achat Gace bmg Pui Geena ame apt Ul, aR tea Seal Shaye a ae ay ae 
4 et wie j : ; ; Ta ee + ray a os 
Cee AR ‘ mk a suk et % “ar i Be ahah Zap 6 ay hin 
Wee Sy Ea i te calle SNL GOR en TA ; areca, Nh aig Cu aN a SP . 8) ve aks rv 
ef % a ri) - 
‘ « Mui f " fi ‘ fo i MN it, 
iy ae wf 1 SORA Ae ee aie ub gt 





PUG AN AA: (aesd ETA EAE NS) ARR fa Re Fav’ Pee 


i 


‘a soe nt BA ff Git tN Set 
iv f 
¥ oe ae te er a 
» x x "i tue 
{ aa f ae oe € cy at cgi 
I 
f | i ai ale 








24 814 
165 = 29019 


POREMAN BROTHURG BANKING O., 
Administrator ef the Estate @ 


“of oxgniigenmameyaendtamnevente 35 1.4.619 
dppellee, 
APPEAL Faow 
2 ) GIAGUIT COURT, 
COOK GovUeRTY. 


APEX MOTOR FUERA & LUBRIGART 
GOMPARY, ® corporation, 


Appel Lant 
- , Opinion filed Bet. 30, 1924. 


UR. PRASIOING JUSTICE GO OOBNOR delivered the 
opinion of the court. 


Plaintiff brought this aetion under the Injuries 
Aet to recover for the wrongful death of the decsesed. There 
Was @ Verdict and a judgment in piaintiff's favor for $750.00, 
and the defendant apveals,. 


The record discloses that the decensed, who wan ree 
ferred to in the record as Salter, was a boy about thirteen 
yeats of age; that a few minutes after noon of Auguet 2, 1920, 
he was skating on roller sketes nerth on the eaet eidewalk of 
Washtenaw svenue, between 26th street an. 25th Place; that a 
truck belonging te the defendant wae being driven weet in 
the alley between these two streets end ag it «ae crossing 
the sidewalk talter skated inte the eide of it, and the rear 
left hand wheel ran over hia, injuring him 20 that he died 
shortly thereafter. lie left eurviving him bie sether, who 
wes a widow, John nineteen yeare of age, Boler ten years of 
age, and Andrew ix years of age, his brothers, Stella twenty- 
_ OO years of age and Stasia thirteen yeare of age, bie sisters, 
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his only heirs at law and mext of kin. 


The defendant contends that the evidence discloses 
that the deceaged was guilty of negligence ond that the dew 
fendant was not and there should heave been adirected verdict 
for the defendent at the close of all the evidence ae ree 
quested. The evidence discloses that Walter wee cbout thire 
teen yenrs of age at the tine be was injuredy that he ran sal 
skating on rolier skates for about two years before that ‘tines 
that he lived in the neighborhood where he wea injured; that 
86th street is an exat end west street and ie intersected at 
Tight angles by "eshtenaw avenue; thet the first street north 
of 26th atreet is 85th Place; thet about aidway between those 
two streets is an alley which extends east fron Yoshtenaw 
Avemue, but not weet; that on the northeast onprner of Yaahte- 
naw Avenue and 26th street «2 store building was Loosted and 
immediately east of the store a regidence oocupied by the wite 
ness Jan Jers; thet immediately south of the slley ami on the 
east side of Washtenaw there wore some sheds, extending some 
Gistance along the alley and Sachtenaw avenue; thet between 
these sheds and the corner store wae a fence; thet there was 
& eement sidewalk about #ix feet in width slong the east side 
of Washtene® avenue. 


dan Jerz, testifies for the plaintiff that at thetime 
ef the aecident he exe shopping wood in his back yards that he 
heard some one “holler”; that he left his work and went west to 
Washtenaw avenue through a gate in the fence to see that occur 
ed and enw Walter lying in the alley, his head to the south 
and his feet te the north; that the truck wee etending still 
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en the west side of Nashtenaw avenue; thet when he was 
chopping wood in his back yard he 4i¢ net notice the truck 
pase west through the alley nnd did mot hear any horn or 
other signal. 


Rudolph Adumosyk for the plaintif? testified that 
he Lived at nusber 3651 West 24th Place; that just before 
the neocident he wae running north on the east side walk of 
Washtenaw avenue and passed Walter who was skating; thet he 
atepped at the alley sad efter he erosved the alley be paosed 
teo girls going in the opposite direction gving north on the 
sidewalk; that after he had gone o short digtence he heard 
somebody seream end turned around and sew the rear wheel page 
over Ynlter; that when he eroesed the alley he did not hear 
any horn sounded on the truck; that after Wolter was injured, 
the truck went about fifty feet and stepped on the west 
side of Veshtenaw avenwe; that north of the alley te 25th 
Place on the enst aide of Sashtenaw wae vacent; that at the time 
he wee in & hurry te get home to hés dinner; that he testie 
fied at the inquest and ot thet time vas asked whether he had 
heard a horn on the truck and anewered that he did not pay 
my attention to the horn. Om the trial he explained this, 
testifying to the effect that he meant te aay at the inquest 
that the horn wes not soundede This was oll the evidence 
offered on behalf of the plaintiff. 





For the defendont, Andrew &. Johnson testified that 
he was & licensed chauffeur and drove the truck ia question; 
that the truck shen empty weighed more than 10,000 pounds; 

k that he had been delivering fuel in the alley three or four 
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doore eant of tavhtenaw avenue ond after waking the delivery 
started west in the alley at 5 rate of five or six miles 

per hour; that the alley was not paveds that there was quite 
am incline as he left the «lley te pues on to the sldewslk, 
and that when he passed over the sidewalk he wae going shout 
three or four miles per hour; that he did sot see the boy Yale 
ter until he heard the serewm and locked arcund and saw Walter 
taise hie bends ao as to prevent his being rum over by the 
trucks that ‘alter hit the side of the truck and the rear 
wheel passed over him; that he stopped within ten feet after= 
wards, and beoxuse his truck wae ohetructing the traffic 

he then drove it te the weat aide of the street. He further 
testified that as he was couing out of the alley he sor 

three girls walking south on the weet sidewalk of the street 
and that he soumied hie horn several tines before eroesing 

the sidewalk. 


Evelyn ¥. Vilnieky, Wmy Pele ond Anne Gately, 
three young women who rere employed in the vicinity, « shert 
dtstance north of the place of the seeldent; one of them bee 
ing ® dictephone operator ani the other tre stenographere, 
@ach gnve testimony to the effect that they were walking south a 
on the enst sidewalk of fashtenaw venus, north of the alley; th: 
they saw the truck going west in the alley; that when it wae 
geome distance from the sidewalk, there being no builde 
ings between the alley sad 25th Place on the north, the 
ariver sounded his horn a number of times as it proceeded 
west; thet they passed in front of the truck, end when they 
were approximately twenty feet from the alley on the side» 
walk they met Walter who wae eketing north on the sidewalk; 
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that one of the girls held out her hend in an endeavor to 
atop Falter on account of the truck coming aut of the alley, 
wut thet he paesed by them snd almost immediately they heard 
@ soream and looking afound caw hiw efrike the side of the 
truck and fall under it and the rear wheel passcover: bin. 
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The defeniont contends that it anjeare from the 
evidenet that the driver of the truck wae not guilty of 
; negligence ond thet Walter was. Plaintiff repli¢e that 
} whether the defendant wae guilty of negligence and the dee 
ceased in the exercise of ordinary cure for bis own aafety, 
are questions of fact for the jury, ond it is exid that 
K dobneon, the driver of the truck was negligent *in thet 
: he did not keep « partioular watch for any one coming out 
from behind these buildings" which buildings extend to the 
she@ at the corner of thealley and street. And i4 is argued 
in this connection that if Johneon had been driving the 
truck at the low rate of apeed which he testified to, he 
evuld have stopped the truck slaost instantly, end as this ras 
not done, it bende to show that the truck wag going faster 
than Johneon testified. 


in auch eases a6 thie, the question of negligence 
is usually one of fact for the jury, but where 211 resdoensble 
minds would reach the sese conclusion, then the question is 
one of law for the court. Upon & careful consideration of 
all the evidence, we mre clearly of the opinion that the 
evidence fails to disclose any negligence on the port of the 
driver of the truck. Therefore, the court should have 
directed «a verdict in favor of the defendant. The question 
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wae one of law and not of fact. it ia also apparent that 
the jury did not consider the defendant lisble, because 
they fixed the damages at such e aenll sum. If the defende 
ant was liable in thie onse no judguent ought to stond une 
| lees i¢ was for several) thowsand doliars. 


There being no evidence of negligence on the part 
of the defendant the court showld have dixected a verdict 
| at the close of 21) the evidence ne the defentant requested. 
| in these circumstances, it is our duty to reverse the judge 
| ment with a finding ef fact. Hirich v. 


Sol, 313 11.343. 
| 





The judgnent of the Cirenit dourt of Cook County 
is, therefore, reversed with a finding of faet. 


REVEBEED SITH A FINUIAG GF Fact. 


PINGING OF FACT: 
We find as 2 feet thet the defendant was 
not guilty of the negligence charged, 


THONSUN, J. ANU TAYLOR, J, CONOUR, 
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Appellee 
| —* APPEAL, FROM 
| bis WUMICIPAL covRT 
J. BASKIN and SAM MOBHKOVIT?, OF Guicago, 


On appeal of J. BASKIN, 
Appellant. Schein filed Oct. 30, 1924. 


Mh, PREGLOING JUSTICE O* DONOR delivered the 


On June 28, 1923, judguent by confession eae 
entered in favor of pleintiff agninet the defendants 
for $780.06, $680,060 of which wae for rent wider a erit- 
ton lease for the months of Novewber and Becesber, 1922, 
and January, Februsry, Weroh, April, Mey and June 1933, 
and 6100.00 attorney's fees. The defendant Baskin noved 
the court to open up the jwignent and for leove te defend 
and, in support of the motion, filed hie affidavit. The : 
court denied the motion on August Sth and om Auguet 16th 
i following, Beakin made another motion to vacate the order 
4 of August @th end to open up the judgment and for leave to 
defend and in support of this wotitn he submitted his affi- 
A davit, which motion the court denied and this appeal fol- 
lowed, 


| 
opinion ef the court. 
| 


The defendant in hie affidavit in support of the — 
motion made on August 16th, set up that the jwigaent of 
$780.00 rendered aguinst him was based on = lease of a store 
located at Ko. S807 Broadway whereby plaintiff demised the 
atere te the defendent for the purpese of conducting a butcher 





HH! 
a 






NO ueE 
ofHAD LM ae 


See BRAS Sa PIS e pS ap Oe SMU 












to ® ste a wt new tose % 2 90.0885, ye: we 
ont _ kta Iadastos see a ot gonna ; nae 
inet ied tt mee of 





SS 








i 
t 


oe wrand sat Dew pees att ear we ot baa 1 oe tegen «| 
| #20 atd hetiiadon ane weltron seaby te droge na Dawe panten 3 ] | 
1 Pet Lana anc bas Setamh fru it ney Mabey ives | 


i 
wit 
Re 
(lg 

q 
ii 
a} 

\ 

i 





mith Be feocqom iB Piette ets ad tnotnaten a ey 
te aout oad Yat git ton 4aABE temysoh no aban anEom 

teeta a tu nee s a9 Aened one wht toning brasbans O68 

se homie p Matted boned ovbaonm W082 sof Bu total 








Te 


shop; that defendant, on dyme lst took poacersion of the 
premises under the lease, ani conducted » butcher shop 

im the store. The affidavit further sets up thet the 
building in which the store was loceted, waa a two story 
Bullding, cn4d that plaiatiff retained dominion and control 
ever the second floor which he rented te another person; that 
plaintiff agreed to keep the roof of the building in = good 
etate of repair; that he failed to do so, wt, on the contrary, 
permitted it toe be in a bad aetate of repair, fo thet the rein 
many times leaked through into the store which rendered it 
dmpossiblefor the defendant te eonduet hie business; that 

on account of the rain coming through the roof, the plaster 
of the ceiling of the store fell downy that defendant was 
notified of the feet that water lesked through the reef and 
thet he promised to repair sane, cut negligently failed to do 
90; in consequence further leakage eecurred; that as a roe 
wult defendant wae unable te conduet bis betcher shop, out 
was compelled to leave the premises on September 1, 19223 
thet the rental claimed by plaintiff in his statement of claims 
wae for montha subsequent to the tive plaintiff was compelled 
#eo leave the premises. The affidavit further set up that 
included in the judguent rendered agninet him wes rent for 
the months of May and June, 1925, although another tenant of 
plaintiff's, oocupied the building during these tro sontha. 


It ie further alleged in the affidavit thst pleaine 
tiff obtained another judgeent by confession agninst the de 
femdants in the Municipal Gourt for the months of September 
end Ogteber, 1928; that thet judgment wae entered on October 
5, 19233, and upon weotion of the defendants it was opened up 
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and the court gave thea leave to defend, and that that 
@xuse wae still pending. 


keep the demised preeises in good repair, and further pro 
vided thet the landlord showid not be lieble for any dumge 
or injury caused to the tenant’s property, which damage wee 
eeenaioned by water coming through the roof, yet under the 
law, the tenant was not required to keep the reof in good 
condition, but wae only required te keep hie particular ster. 
in repair. It was the duty of the landlord, since he rented 
the upper floor to another, to keep the reof im goed repeir. 
And in onse he knowingly failed to do so after ressonsble 
notice send the preuises were rendered untenantable, be would 
be guilty of constructive eviction, and if the tenant moved 
{ out of the premises under these circumstances, he would not 
be liable for ront after doing #0, Both parties conesde 
that this is the law, but plaintiff contents that the affi-e 
@avit eas insufficient to warrant the court in opening up 
the judguent, becauce it failed to aver necessary und easene 
tial facts, in thet nowhere was there set up im the affidavit 
the dete or dates when the leakage oecurred; nor the date 
| or dates when notice wna given te the landlord thet the 
| roof was leaking; nor the date on which the defendant quit 
the premiess. A further contention is made by the plaintiff 
that the affidavit is insufficient in respect to the scnths 
of May end June, 1923, in thet it does not aver that olein= 
tiff received uny rent for these tre sonths. 


Although the lenee provided that the tenant should 
| 
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When © setion ia wade to vacate a judgment entered 
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by confession, the offiduvit filed in support of the motion 
are te be construed woet strongly sgeinst the noving parpy. 
It in not oufficient to state facts from which, if proved 
ons trinl, a defense might be inferred. Ghiceeo Fireypoet 
Go, v- Paxk Eational Bamk, 145 111. 481, "There oan only 
be a constructive evietion where the promises Leaged are 
rendered useless to the tenant, or the tenant ia deprived 
in whole or in part ef the possession or enjoyment of thes, 
ag a rewult of the willful and vrengful act of the landlord, 
which act any be the willful omission of a duty, or the 
positive commission of «= wrongful act." Gibbons v. Horfield, 
292 111. 455. 


In the instant onee plaintiff having leased to 
the defendonta the store on the first floor of the build» 
ing and the upper floor te another tenent, plaintiff? was 
required to keep the reof of the building in repair. Bigsel) 
v. Lleyd, 100 111. 214. Under the law ae applied te the 
facte in the case at bar, before the landlord eould be held 
to have constructively evicted the tenants by reneon of his 
failure to repeir the roof of the demised premises, it must 
appear that the landlord knew that the roof wos Leaking; 
that he had « reasonable tine te repair it and failed to de 
80. The record discloses that the tenant took possession of 
the premises June lst and vacated them on the first of Sep- 
tember following. The affidavit in support of the motion 
to vacate, does not atate rhen the tenents notified the lend= 
lerd thet the roof was lenking; nor when the landlord agreed 
to repair it. We are, therefore, wable to say from the 
yecord shen the landiord wae notified that the roof lesked, 
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or that he was given awple time within which te repair 

it snd that he refused to do so. For aught that appears 
the notice to him wight have been given at much a short 
time prier® to September let that he did not have sufficient 
time te mke the necessary repairs. In these ciroumsteances, 
it could not be gaid that the landlord was guilty of con- 
atructively evicting his tenants. 


Wor ia there sufficient in the affidevit to show 
thet the landlord had obtained reat for the stere for the 
nonthe of May and June, 1993, beestse there is 20 avernent 
Aim the affidavit that slaintiff reeeived any rent for thove 
months. Gonstruing the affidavit seet. strongly against the 
defendant, as under the law we must, cufficient facte were 
not set up to warrant the court in esening up the judgment. 


There is nothing im the cxse of Agron v. Sohoerve, 
215 1,1. App. 688 to warrant defencdent's contention thet the 
affidavit in the instant ouse was sufficient, In the Apzon 
Sage what facts were set up in the affidevit tending to show 
neogiigenes of the landlord do net appenre 


The judgment ef the Zunicipal Gourt of Chioage is 
affiraed, 
AUP IRME De 


THOMSON, J. AUD TAYLOR, J, GONGUR, 
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BAS, GC. KOKRS, 935 1.A. 620 | 
Appellee, APPEAL FROM 
v. BUPERLOR OOURT, 
GOUK GCunTY,. 


TWELFTH STAART STATE BAMK, 
Appelient. 


Opinion filed Oct. 30,%34, 
WR. PRESIDING JUSFICr Of QoRHOR delivered the 
epinion of the court. 


Plaintiff brought an action of aseumpsit ageinet 
the defendant to recover §¢75.00, which wae deposited in 
the Savings department of defendent's benk, and after allore 
ing defendant $250.00, which woe due it from pleiatiff on her 
promissery note, there wae a verdict and a juigaent in her 
favor for the balance $439.60 and the defendsnt appeals. 


It appears from the record that pleintif? opened 
& savings account with the defendant on August 17, 1919, and 
thereafter made deposits froa tine to time and on Hoveuber 26, 
1919 she drew out what she then Bad im the bank §110.00. 
Aftervards on duly 10, 1936, plaintiff made another depesit 
in defendant's bank of £100.00 sad from time to time theree 
after aade other deposits and on December 15, 1996, the smount 
then remaining in the bank wae $675.00, 


It ie defendent's contention that when the account 
was opened the second time, it was the joint account of 
plaintiff and her husband, while the position of the plaintiff 
is that the sccount was made by her individually end that her 
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huaband bad no imterest in it, 


The evidence further shows that on or sbout December 
14, 1930, defendont wes served with 2 grrnishee summons isaued 
bythe Glerk of the Girevit Gourt of Jook Gownty in a garnish 
ment proeseding then pending in that court, wherein plaintif? 
ang her husband for the wee of one Anton Subek were plaintiffs 
and the defendant, the Twelfth Street State Bank, wae defendent. 
it further apyeare that the judguent upon which the gerniok-, 
ment suit wan broucht was rendered before a Justice of the 
Penoe vherein Anten Dubek woe plaintiff ond plaintiff snd 
her huebend were defendants. 


On Jdawuary 15, 1891, which exe shortly after defende 
ent was served with process in the gurnishuent proceedings, 
Plaintiff and her husband oplied woon the bank to withdrew 
from the anvinge account $250.00. They were then informed 
by the oaghier of the bank thet the oceount had been garniaheed 
in the Ojrouit Gqurt prosecding, ami therefore, defeniant was 
not able to peruit the withdrawal of the $250.00, fhe esshier 
told plaintiff? and her husband thet they had better eee their 
lawyer, which they agreed to do, and aftervards they did see 
their attorney in reference to thegarnishnent atter, but 
what they said or did in thie respect does not xppesr. The 
eashier further told them at thet time thet while no money 
eould be withdrawn from the savings secounts, he would Loan 
them the $850.00, providing they would sign 2 note for thet 
aacunt, end thie wane dene. They executed a note dated January 
15, 1921, and due three sonthe after date. The note was an 
ordinary collateral note and by it, plaintiff and her husbend 
aacigned to the defendant the “sav. acct. beok* as collateral 
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seeurity for the $250.00 and *for every other indebtedness, 
whether direct, indirect, sbeolute, contingent, joint or 
several, and whether now owing ox due, or which may hereafter 
from time to time be oring or due, howsoever, ani whether 
now or hereafter contracted or axreated." The record further 
discloses that on the second of February, 1921 following, 
judgment wee entered by the Oireult Gourt of Usck County 

in the garnishnwent proceedings agninet the defendant bank 
for $4238.50, together with $12.85 costes; that on iiareh 22, | 
1921, the gornisheed bank poid thie judgment, and a setia- 
faction piece wags filed in the clerk's office of the Cire 
euit Gourt of Cook Gowunty.  Afterwerde plaintiff demanded 
the $475.00, which had been devesited in the aavings account, 
but the defendant refusing, she brought thie suit. 


fo the deglaration defendant among other plens, 
filed a special one which wet up, thet 2% the time it woe 
served in the garniehnent proeeedings, plaintiff and her 
husband had a joint account in the defendant bank; that 
afterwards judgeent was entered agninst it in thet procesd- 
ing and it was compelled to pay the judgment. The defendent 
: filed a further special plea, setting up thet plaintiff was 
indebted to the defendant om the proalasery note exeauted 
by herself and her husband in the suw of $260,00, which wae 
still due and unpaid, To these pleas plaintiff replied that 
the judguent rendered ageinst her and her huabend, which mis 
the basis for the garniehnent suit, wee a joint judgnent 
ageinet heraelf snd her husband, while the deposit in the 
@avings benk was her individusl account, ond therefor t he 
bank wes not authorized to satisfy the judgment rendered in 


fhe garnicheent proceedings out of the money on deposit. 
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By » further replication, plaintiff adaltted her indebtedness 
of the £956.00, 


There is no dispute in the evidence ne disclosed by 
the record which we heve above set forth. fhe only dispute 
on the trial was as to what took place at the tine the secount 
wae Opened with the bank on July 16, 1920. At that time the 
evidence discloses that then plaintiff and her husband went 
te the bank to make the deposit, the old eard which had been | 
#igned by lirs, Eokes, plaintiff, when she opened her assent 
on August 7, 1919, wes produced by the caehier and that in 
their presence he made « notation on it "joint scot. July B6th." . 
Ure. Kokes* name appesred on that card from the time she opensd 
up the firet account and her husbend signed 14 on July 20th. 
Phaintiff<® testified that et thet time "the cashier told my Ina 
band thet he could not draw $5.00", Joseph Kokew, plaintiff's 
husband testified that at thet time *he did net want te sign 
the card at first, but the cashier said thet he osuld not get 
$5.00; that that was on account of death," The onshier of the 
benk testified that plaintiff! and her husband eame to the bank 
and seid *We want to start sur account again*®; thet he then 
produced a card on which he made the notation, ehich was then 
signed by defendant's husband; that neither plaintif? er her 
husband made eny objection when the curd wae wade out sad 
signed by the husbend, In rebuttal he testified that he did 
not tell plaintiff or her husband at that tine that the letter 
Could not draw out even $5.00 of thet money; that he did not 
say that the husband could only drew out the money in ene of 
plaintiff's death. 


ee 
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Bo complaint io made of the ruling of the court 
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in the admission or exclusion of evidense; nor to the giving 
or refusing of instructions, although the eourt unduly Ligited 
the defendant when he refused to permit the masbier to testify, 
we to whet plaintiff's bueband said at the tine the aceoumt 
was opened. 


Qefendant contends thet the finding of the fury 
to the effect that the evidence disolosea that the aeoount 
opened in July, 1920, was the individual account of plein~ 
tiff and not the joint account of plaintiff ond her tusband 
is egeinst the sanifeet weight of the evidence. %e think 
this contention must be sustained and this, too, although 
the undisputed evidencepta thet «11 of the woney deposited 
belonged to the plaintif’, because plaintiff's explanation 
as to why the deposit card was marked ae the joint account 
ef herself ond her husband by defendant's ceshier at the 
time the account was opened and ot the time it wae signed, 
that they were informed by the cashier that thie wae ree 
quired ao that plaintiff's husband could withdraw the soney 
in case of her denth, is difficult to understand, The evie 
dence shows that the enehier had acted in that cxpacity fer 
four years, end prior to that time he wae in the real estate 
Wusiness, and hed been & Jyetice of the Peace, And it seems 
inconesivable that he would advise thes that the noteticna 
made on the card would permit plaintiff's husbead to with- 
Graw the money after her death. fut it seems clear thet 
the reason the card wae marked ag the joint account of 
both plaintiff and her husband, and plaintiff required to 
@ign it at that time, was beeause the account wee in fact 
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® joint ecoount, and that the finding of he jury to the 
sontrary is clearly ageinet the aanifent weight of the 
evidenae, 


We are further of the opinion thet plaintiff eas 
not entitled to recover a a watter of law, and the court 
should have inetructed the fury to that effect ae requested 
by) the defendant, even if we aseune the law to be an both 
gounsel agree, vis, that an individual account is not ube 
ject to garnishaent, where the judgzent on whieh it ia based 
is sgninst plaintiff ond another, Siler 
Sobueck, 167 i131. 622, for the reason that defendnt was 
compelled to pay the judguent rendered by the Mranit Gourt 
of Cook county in the garni abaent procecdings. The defende 
ant did not Yolumteer to pay this, but was compelled te do 
#0, and it certeinly would be & great injustice to require 
the defendant bank, which wae compelied by a judicial pro 
oeeding to pay a large eum of money for the benefit of pliaine 
tiff and then to permit her te recover the esume amount in «ne 
other proceeding. jiinerd v. jgwler, 26 111. 367. Paintifg 
was notified by the defendant ef the garnishment proceeding 
in ample tine for her to intervene in that case, but she did 
not 46 20, but peruitted the judguent to go againet the 
bank and afterwards it wae compelled to pey thet judguent. 
She ought not now be permitted to eny that the amount of the 


judguent was erroneously paid by the defendant. 





Moreover, we think there is another reason why 
plaintiff oannot recover here. "hen she borrowed §250,00 
fsom the bank January 15, 1971, she and her husbend pledged 
the savings account ae security for the §950.00 and for amy 
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other indebtednees which she or her husband jointly er 
severally might become liable for, whether the linbility 
wae absolute or contingent. Under the clrounstanees as 
Gisclosed by the evidence, we think thet when defendant 
paid the judgment rendered against it in thegarnishaent 
proceedings, that it might then under the tewme of the 
oollaternl note, apvly the deposit, even if it be considered 
plaintiff's individual deposit, in satiefsction of ewok . 
payment. %e do not pose on the question whether the | 
garnishnent proegedings, which was an oysl action in the 
Gircuit Court, would Lie on the judguent rendered by a 
Juatiee of the Peace, (jiushea v. Ft. L. Bor 
47 111. App. 867) becouse the point haa not been made, 





Sinet plaintiff eunnet reeever in thie cage, 
the judgment of the fuperior Gourt of Cook Sounmty will be 
reversed, but the gause will not be remanded, 


SUBGRENT REVERSIG. 


THOMSON, J, AKY TAYLOR, J, ConcuR. 
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THE SCHILLINGZA CONSTRUCTION coe I.A. G20 
Appellee 
 * ) oAPPRAL PROM 
Ve MUNICIPAL COURT 
oF GHIGago, 


MIDUESTERN COMPANY, a corp., 
Appellant. 


MR. PRESIDING JUPTICE O' GONSOR Aelivered the 
opinion of the court. 


Plaintiff brought an action agringt the defend 
ané to recover $1563.61, claimed to be due it for (1) money 
whigh it bad paid the defendant fer rental of a waohine; (2) 
time and money expended in endeavoring te put it in condition 


_ #0 thet the machine would operate; and, (3) deanges sustained 


by plaintiff on xcoount of the failure of the anohine to work. 
The first two itens were allowed by the court and the third 
item was diesllowed. There wae « finding and o judgeent ia 
Plaintiff's favor for $659.61 and the defendent appenlae 


The record discloses that plaintiff and defendent 
on the 87th of May, 1820, entered inte @ written agreenent, 
which provided that the defendant was to furnich plaintiff a 
*gmith Hot Mixer" steam driven machine which was to be loaded 
*im good working condition" at Wood Miver, illinois and ship- 
ped to plaintiff at Chicago. The contract further provided 
that upon plaintiff receiving the machine, it should have an 
option of sixty days within which time it might purchase the 
machine for $1500.00; that upon receipt of the uschine by 
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‘plaintiff, it eas required to pay 9600.00 as rental, tegether 
‘ with freight charges and in cnee plaintiff exercised its op- 
tion, the $500.00 was to apply on the purchase price. The 
defendant shipped the machine to plaintif: at Chicage and 
woon ite arrival, ® superficial examination wae wade of it. 
| “Plaintiff then paid $500.00 and tock the machine. toon o 
Close examination of the anichine, certain parts were found 
to be missing, some of these were furnished by the defend 
ant. The machine would not do the work that was expected of 
it, but it was found to be old and vorn out, and of littie 
or no Value. Engineers were pot to work on the wachine in an 
endeavor to put it in working condition, Seth parties en- 
deavoring to put the machine in good working condition and the 
evidence discloses thet @ representative of thedefendant, who 
examined the machine, told plaintiff to go ahead sad fix up the 
machine, and the defendont would pay the expense. The anchine 
would not de the work thet wae expected of it and it was re- 
turned to the defendant. Fleintiff expended in its endeavor 
*0 repair the machine sore then $500.00, and it in to recover 
this ae well as the $600.00 which plaintiff hed paid defende 
ant upon reoaipt of the axchine, that thie euit is brought. 


There is Little or no dispute in the widenoe and the 
facte above set forth are cleawly established. 


The aefendant contenda that plaintiff failed to prove 
hia cleim by # preponderance of the evidenes. There ia cere 
tainly no merit in this contention. A further contention is 
made by the defendant thet aa ateted by his counsel "In cone 
tracting for the purchase of « epecific article under ite 
patent or trede nane, there is no implied contract ae to its 
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fitness for any pertioular purpose." This proposition of 
law hes no application to the onse before use here, there we 
an expressed written contract which provided that the se chine 
wae to be im good working condition. 


The liability im this osse ie clear and the judgment 
of the Municipal Gourt of Ghicuwo ie affireed, 
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JAQOB J. FELS, KT Aly a ] A. 620 | 


Appellees, 
APPEAL PROM 


Ve MUHICIPAL COURT 


OF OHI CACO, 
a. Ae BIDDERNAN, 


Appellant, ) 
Opinion filed Oct. 30, 1924. 


Me PRESIOING base a CONNOR delivered the 
opinion of the eourt. 


Plaintiffa brought an action of forcible detainer 
against the defendant to recover possession of certain pre- 
mises occupied by him. There was & trial before the court 
without « jury and there was a finding and judgaent in plain- 
tiff's favor, to reverse which the defendsnt prosecutes this 
appeal. 


The record discloses that plaintiffs were owners of 
an apartment building im Chicago ond that one of the aonrtmente 
was Ogcupled by the defendant under a written lease expiring 
Géptenber 3O, 1983. The rental wee $126.00 per senth. On 
the first of Sctober, 1923, the present suit was instituted. 
The controversy on the triel was es to whether plaintifis 
hed orally agreed that the defendant aight continue to oceupy 
the apartaent from Gotoberl, 1923, until April 36, 1924, at the 
game rental; the defendant te do any cleaning thet he might 
desire at his own expense. fhe defendont’s wife and her 
chauffeur guve testimony tending to show that such oral agree- 
ment had been made. Evidence offered om behalf of the plain- 
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tiffa wae to the effect that no mich agreement had been made, 
but that when the defendant's wife spoke to plaintiff Jacob 

4. Fels, the latter part of August, 199%, concerning the mnat- 
ter, he referred her te hia agent who bad charge of the epart- 
ment, There wae » direct conflict on this pojnt, and the 
court expressly stated that he believed the plaintiff's vere 
gion of the matter. in these circumeteanees, we would not be 
warranted in disturbing the finding of the trial court, unless 
it was clearly and manifestly aginst the weight of the evie 
dence. We have carefully exeuined a1] of the evidenee in the 
record and are unable te say thet the finding of the trial 
judge is agninet the azanifest weight of the evidenes, and, 
therefore, under the ley, we are not warranted in disturbing the 


Judgment. 





But in thie court counsel for the defendant cone 
tends that the court erred in refusing the defendent’s offer 
to prove that at the tise the suit wae bequm, plaintiffa hed 
rented the property to another person and councel sleo makes 
some further argument to the effect thet the leese which was 
offered in evidence shows that the landlord wee Max B. Block 
and not the plaintiffs, ond that the lease wae not essigned 
by Block te plaintiffs. either of these contentions was 
brought to the attention of the trial judge and it is elemen- 
tary that a contention cannot be made for the firet time in 
this court. fio mention ms made of the fact on the triel thet 
the lease had not been assigned to plaintiffe by Block, and 
the only thing in the record that touches the question whether 
Plaintiffs had rented the apnrtment te other parties appears 
in the orosse-exeuination by counsel for the defendant of 
plaintiff Jacob Fels, vhich ie se followa: "Qe Sid you 
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rent this flnt to anybody else (Counsel for plaintiffs) Object. 
Witness exeused.” ‘There was no ruling of the trinl judge ant 
the question was in effect withdrawn. 


The judgment of the tamicipal Court of Shicago is 
affirmed. ( 


APF IREUD, 


THOMSON, J. ANY TAYLOR, J. CORGUR, 
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Appellee 
Pree eee | APPEAL FROM 


v | MUWICIPAL COURT 


OF GHIGAGG, 
DAVID BROWN, 


Appellant, 
Opinion filed Q@ct. 30, 1924. 


WR. JUSTIGY TAYLOR delivered the opinion of 
the court. 


Guit wae brought by the plaintiff, Sheridan 
Resity Gompany, = corporation engaged in the real eatate 
business, aguinst the defendant, David Brown, for a real 
eatate commission, which 1% is claimed pon behalf of 
that company wee due it fer procuring for the defendant 
a tenant for certain prewises in Chicago. The scuse wae 
tried before the trial jedge, without a jury, and a judge 
went entered in favor of the plaintiff in the wue of $600 
end goste, Thie appeal is therefrom. 


The statement of claimal the plaintiff eontoined 
the following: 


‘ 2 7 oF sheet 9 the 11h ef ¢ 
As De isaz, the defen a ssenmuned ed the someintift 
to procure tor. the be guaa defendant, a tenant 
pe the ew the defendant, situated at 
Kenmore avenues, Chicago, Gook County, I11- 
es & period of six yeara ot an rentel 
060.00, ond that thereafter the @ plaintiff pro~ 
pats for the defendant a responsible tenant fer 
ms, whe wes eo 4 inte snd and will to 


the ae arn t ¥ thoreupae the defendant refused 
to enter into sai ease reason of 
which, the eek ee oe has become 1 e to pay to 
the plaintiff the reasonable and customary value 
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The defendant filed an affidavit of merits, in whict 
it wae alleged thet the plaintiff "did not at any tiwe, se= 
cure,produce, or tender to the defendant a responsible tenant, 
who was ready, Willing ond able to lease the promises of the 
defendant at 4724-26 Kenmore Ave., Thicargo, upon the terme 
demanded by the defendant," and thet the sum of 8680.00 
waa not the reneonable value of the services rendered by 
the plaintiff. 


The theory om behalf of the plaintiff ie thet i¢ 
produced & ¥rc. Clara Raube as « tenant who was ready, 
able and willing te tent the premises in cuestion, at a 
rental of 86,000 a year. 

On the other hand, 1% ic the theory on behalf 
of the defeniant thet the evidence fniled to show that 


Mire. Ogube was ot any time ready or willing to take a 
lense under the terse provided fer. 


It was admitted in the course of the examination 
of the defendant, at the trial, thet the plaintiff was en- 
ployed by the defendant, ami that the terms of the enploy~ 
ment were as set out in the plaintiff's statenent of olsim. 
fhe only issue remnining, therefore, was whether the plain 
tiff procured a tenant puraucnt to the terme of its employ~- 


ment. 


the plaintiff eslled five witnesses: Blumenthal, 
Dike, Kereey and Schlechter, 211 of whom were eaployed by 


the plaintiff, and lire. Blumenthal, whe testified to a tele~ 


phone conversation. The evidence of the defendant consisted 
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of his own testimony and thet of re, Deube. The evidence 
of Sehlochter is that urs. Davbe, on January 1? or 18, 1923, 
Stated that she wae willing to sign a lease an the terns 
mentioned, but that ehe would not pay any part of the commission 
which My. Brown wanter her to pay, ‘fhe evidence of Dike is that 
Blumenthal had secured the tenant, so he, Dike, took ur the 
matter with Mre. Onube; that the defendant came in and ania 
he would not pay the comiseion; that if the plaintiff would 
get an agreement from Mr®. Baube to pay the commissions he 
would entey into a lease; that Mrs. Daube, on Jonuary 23 or 
83, and in the first or second weck of February, stated that 
she was willing and hed been willing to take the building, 
but she did not know then whether she wos willing or not; 
that the defendant wea trying to leage her another buliding; 
thet he, Gike, drew up 2 leave and told him, the icfendant, 
the lenee wae ready for him ond firs. Onube to signa; thet the 
defendant said, *I will not pay * coumiesion unless “re. 
Ggube pays a commiesion, sad it won't go through, and another 
thing, my wife does not want to lease thie fiat building une 
til after we have something else." ike further eaid thet 
the lease, although drawn up, was not presented because the 
defendant refused to pay & commission. 


fhe evidence of Blumenthal ie that he intreduced 
Mra. Revbe to the defendant on January 16, 19285; thet efter 
some negotiations, the defenient consented to lease the pro- 
perty for six years; that the defendant gaid thet a $3,000 
deposit, instesd of cash, would be satisfactory. Siumenthal 


testified that he then told the defendant that he and Mrs. 
Daube would call agein the first of the week, and that urs. 
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Daube said she would telk to him then sore about it. 
Blumenthal stated that the defondent on January 16 said 

he would lease the building end take onro of taxes ond ine 
#Utan te and leave the interioxy to Ure. Ueube to take care 
of. Giumenthal said further thet Mre. Doube etated that 
she would let him know in a few days, sud that he and the 
defendant went over to the plaintiff's office and Aisqusped 
the matter; that severe] days ister he went to see the 
defendant, and was told by him that his wife did not want 
te give up the buliding until they had another three flat 
building. Siumenthel saye further that then he esid te 

the defendant, *fe have done cur share of the werk ~ lira, 
Daube ic the temant; she ia willing to go ahead ond take 
the building. Sew you don't want to go ahead with ite® 

A week or ten days later, according to Biusenthal, be rent 
to see the defendant ond found him still in the same frame 
of mind; on that oocesion the defendsnt asked him to try 
and ewitch her over te another building of his. Om crogze 
examination Blumenthal testified that after a certain tele- 
phene conversation with the defendant, he went over to see 
him and told him thet Ure. Saube was ready and willing to go 
through vith the deal, to which the defendant answered, 

“wy wife won't let me go through with it." "I gsn't help 
it, you oan sue «ll you want to. ify wife don't want to 
move and that is 211 there ie te it.” 


The evideneeof Kersey is that the defendant ealled 
at the plaintiff's offies about January 37; that at that 
time the lease with Hre. Geube,as lessee, was already drawn 
ups that on that occasion the defeniant aaid that his wife 
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would not sign it unless he got another flat, end wade a 
proposition thet the plaintiff undertake to lenses another 
building, & twelve fiat building belonging to the defendant, 
instead of the one in cuestion. 


Agoording to the defendant's testimony, on the 
firet ocension “re. Ugube merely said thet she liked the’ 
building, but would have to write to her son in Minneapolis 
and get his advice first; that when che visited the premices 
the second tine she anid she wanted to think it over a while 
and that be, the defendant, would hear from ber vithia a 
short tine. As to the telephone converention with Sike 
on or about Janusry 18 or 20, the defendant says thet he 
told him thet he wanted to talk the antter over with his 
attorney and with hie wife, Further, be says, that subsee 
quently he did to12 Dike to try to get a sownission from 
Mrs. Deaube, or half of it if ke could, and agked Dike to 
o311 up Mra. Gqube when he was ready to give her a lease, 
to get in comeunieation with her and straighten the matter 
out; that he told Dike hie wife objected to aéving out of 
the building unlese she had enether place to live in. The 
evidence ia, further, that leter when he telked vith Blumen 
thal, he said he would like to have Mrs. hube for s tenant, 
But that he had no definite propssition frou her; that when- 
ever she came in she never said she wanted the building, 
but alenya said she was not im a hurry for it, that she had 
ample time, but there wma ne *rush*® about it; thet he called 
her up the suceecding Thursday ond tolésher if she rented 
the building she had better come over and get it, because 
he bad to give the tenants sixty duys notios; thet che aia 
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come the folloring Saturday nicht and seid she had recen- 
sidered the untter, having written to her son ond been 
aévised against it. He further teetified thet after he had 
been informed by the plaintiff's attorney thet if he did 
not pay the commiaeion he would be sued, he told Kersey 
that he had offered the building to wre. Doube, but that 
she refumed to take it; that he wae #till willing to let 
her have it. 


It io difficult to eonolude from the teatimony 
of Mra. tnube whether ehe ever gods up her wind te rent 
the property. er ewidense is that when asked for « dee 
posit by Blumenthal #he stated ahe wie not rendy, did not 
pesttively know whether she wanted it or not and hadn't 
made uy her sind, ond when asked if she kad ever decided 
on the lease she answered, “Newer.’ As to the tentinony 
of Dike, Miumenthel, Sehlochter ani Kersey, ae to whether 
she was ready end willing to teke the lease, she answered 
in @ vacilinting way, which evidently meant thet che hed 
not actuslly stated te any one of them that she promised 
to take the premises. 


A slose exuainetion of the teatiaony of Sika, 
Kersey, Sohlochter ant Blumenthal feile sufficiently 
definitely te show that Mrs. Davbe was at any tine 
ready ond willing te rent the preaises in question, at 
anasnual rental of $6,000, it ia true that the teati- 
mony of Dike is, that he drew up a lease and called up the 
defendent and asked hia to come over to the plaintiff's 
office, and that the lessee was ready for him and Mire. 
Paube to sign; and thet he marke arrangements to have 
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wre, Oaube thers at the agme tine; tut his evidence furtyer show: 
that on that oeengion there was a conversation about the 
cousiesion, and thet the defendent said he would not pay 

2 opumission wilees Urs. Daube aleo paid a commission. The 
evidence of Blumenthal, alao, fulle sufficiently te show 
that a definite express wnderetanding was arrived at bee 
tween irs, Onube and the defendont. I¢ is true that he | 
teatified that, on or about Jamumry 16, 1003, when he took 
Myre. Snube to the premises and introduced ber to the defende 
ant, there wa 8 conversation between “re. Saube and Brown, 
concerning the terms upon which the property might be leased, 
but, it is bia testimony that after those wattera had been 
G@isouseed, he told the defendant thet be, Slumenthal and 
ire. Gaube, would come baek the first of the reek, and that 
lips. Boube saidabe would let the defendant know in a few 
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Of eourse, that tectimony doce not prove that Era. 
Davbe was ready and willing to teke the lease, wer does the 
testimony of Kersey, one of the plaintiff's ealesnen, ac to a 
eonversntion with the defendent om Jenvery 27, help to show tint 
Mre. Onube wae ready ané willing te take the lesse. Eersey's 
teatinony, as © setter of faot, only pertains to the question 
whether or not the defendont hiseelf was riliing te sake the 
lease, and, on that subject, suggests thet, at the tixe of 
that conversation, the defendant intiosted that he did not 
want to give the lease wiless snother flat me o}tained for 
him and his wife. 
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There wae testinony by Urs. Blumenthal, wife of 
the former witness by that name, that two or three daye after 
January 18, lira. Deube called her wp on the telephone, and 
asked to speak with Mr. Blumenthal; that Mre. Sgube seid, 
*1 wanted to find out about that lease on the apartaent 
building. If i can't get thet lease, 1 om going te hurry 
round and get something ¢lee, beeause the time is getting 
short.* That testimony wae objected to om behalf of the dee 
fendant, on the ground that the defendant was not present. 
Tne triel judge, admitted it, on theground that it was som 
petent ac showing her intention and willingness. That war 
correct. It wae evidence pertaining to whether or not she 
wage willing to take the property. Hex seta on that subject 
had to be proved, and to show what she aaid wae eompetent. 
But taking it as competent, and considering it in conjunction 
with all the other testimony, we de not think a case of any 
eubetanee wea made out egeainet the defendont. The evidenor 
seems to fail entirely in definitenese; that is, even though 
the testimony of the witmesses for the plaintiff be taken ae 
the truth, 1% still obviously faile to show thet the plaintiff 
produced a tenant, ready, able ani willing to rent the premises 
at $6,000 a year, 


Guch being the ose, if becomea our duty to reverse 
the judgnent, on the ground that 1% is asnifestly against the 
weight of the evidenor. The judguent will be reversed, with a 
finding of fact. 

; SSVERSED WITH A FINDING OF FACT, 


FINDING OF FACTs 
We find that the pleintiff 414 not furaish 
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& tenant, ready, able and willing to lease the premises, 


O*CONHORM, P. Jo AND TROMBON, J, CONCUR, 
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Appellee 
APPEAL FROM 


Ve SUPERIOR OOURT, 
OOok COUHTY. 
THOMAS J. PEUEN, BY AL, 
On appeal of ANGREW H. HANSEN, 
Appellont. 


Opinion filed et. 50 1084. 


a. JUSTIGK PAYLOR delivered the opinion of 
the court. 


Qn October 10, 1923, the anves}] of andrew H. Hansen, 
one of the defendants in this cause, was conselidnted fer 
hearing with Generali Ho. 28774, and as the opinion this day 
handed down in General Ko. 28774 is decisive of all the quea- 
tions thet arise in this case, General No. 28775, the decree 
herein appealed from is reversed and the etuse remanded with 
directions to enter a deoree in accerdance with the principles 
laid down in General Sywiber 28774. 


REVERSE) AND PEMANDED WITH DLIAECTLONS, 


O'GORNCR, Ped. AND THOMSON, J. COHOURe 
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APPEAL FROM 
We WORIQIPAL COURT. 
OF GHICAGG, 
JAQOB GB. WELVERT and ODILE WELVERT, 
hie wife, 
Appellants. 


Opinion filed Oct. 30, 1924. 


BR. JUSTIGX TAYLOR delivered the orinion of 
the oourt. 


The plaintiffs, Aymetrong and Saeenbalg, licensed 
real estate brokers, brought suit against the defendants, 


the plaintiffs claix to be gue them by reeson of the este 
of oertein reel eatate of the defenduate, The ease ong 
tried before the court, rithout « jury, ond reeulted in 
judgnent for the plaintiffe in the sua of $547.50. This 
eappenl is therefrom. 





The defendants, husband end wife, were the owners, 
in joint tenancy, of certsin real cetate known as 2015 
Birchwood svenue, Chicago. Seing desirous ef s¢liing the 
| property, they listed it with various reel estate brokers, 
among whom were the plaintiffs, Armstrong and Nagenblag. They 
ss giso Listed At with a real estate firm known as the Ridge 
Real ty Company. 


5 OT chen gee EN Se em a ee mee 


The teetizony of Armstrong, one of the plaintiffs, 
ie that the property was listed with him, or bis firm, on 
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February 7, 1922; that be hed had « talk with Odile Welvert 
at her residence. She testified that she lieted it in the 
plaintiffs’ office about February 33, 1223, and thet she 

had already Listed it with a number of other real eatate 
brokers. It wee listed by Odile Welvert, the defendant, with 
the Ridge Realty Company on February 15, 1973. 


Wegotiations in regard to the eale of the property 
wore undertaken by the plaintiffs with one Paul Maeod and his 
wife, Yoru Weaoal. it ia the evidence of the plaintiff? Armstronm 
that he talked with Mr. snes in regerd to the building on 
February 6, the day before he went to see Mrs. Welvert; thet he 
told Maeei he would get the price for the ewllding, ond ieesd 
eaid he would onll et plaintiffs’ office the next sorning und 
look at the interior; that Neesi did ail on the serning of the 
9th, ani he and Mach went over,and, after gome reluctance on 
the pert of the tenents, Looked through the building; thet 
the next day, on the 10th, he, Armatrong, oalicd wp the defende 
ant, Mra. Yelvert; thet ehe onlled at the plaintiff's offices 
the afternoon of thet day, and thet he told her thet he desired 
to see her; thet a Mr. Maged had # §4500 mortgage on two 
flats that he had sold at 7216 forth Robey street, and he, the 
witness, desired to:know if she would consider that as a pay- 
ment on the building, and if she would take beek = third morte 
gage for $3,000; that Mrs. Welvert enid thet would be per 
fectiy satisfactory, sa she @i¢ not need ensh; that be asked 
her if she would come down on her prices that Yasei objected to 
the price, and she @nid,no, she would not cut her price at all 
that she was asking $18,500; thet at the time he offered the 
mortgeges to lire. Welvert, hia partner, Hasenbalg, wae in the 
office; thet he, the witness, told her he would take the matter 
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up with i. Magel and see what he Gould dog that after 

that Magei called and he had » talk with himg that he did 
uot see the d«fendant, Mra. Yelvert, agein until he net her 
on the evening of Harch 24; that at that time he asked her 
if she hed sold her building, ond ehe said she hadj thet 

he asked who bought it, snd she anid wr. ¥eeeds that he 

then said, "You know he is the sen that I was representing;* 
thet she said, "Yeo;" that he then said, “How ie it that yoo 
came to have another agent to clese the deal;" that she onid, 
“iI don't know, i asked that question and the reel estate aan 
told me it didn't mumke any difference, it wae the sen who 
signed the contract;* that he then asked Ure. Wealvers how 
much money wag paid on the oontrnet; thet she then told him 
R260 head been paid down; that he then seid the desl bas net 
been closed yet and "I wish you would not pay the agent his 
Gommicsion until it is decided whe wes te have the commission. 
I Qlaim that he wae my customer,” 


The witnees Arastrong testified thet a few days 
after Yaeel hed made the original prepedition to him, he told 
Magei that he had eubmitted 1¢ to the defondont, Ure. Felvert, 
and that she would soscept his sortmze and take the $5,000 
second wortguge beok, as suggested; that when Maesk soid he 
wanted the price cut he, the witness, told Wagei thet ure. 
Felvert said, *she would not cut her price, snd for hia te 
think it over, aa it was a good buy at the price it was offere 
ed atj* that that wae the last time he talked with Masi 
vatil he found out the property had been sold. 


The evidence shows that Paul and Vers Meeei owned a 
piece of property at 7316 North Aobey Street, enc that it 
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was sold by one Bloomberg, one of the partnera of the Ridge 
Realty Gowpany, the sale taking place on Fevruary 93, 1973, 
and the record shows that when counsel fer the defendant undere 
took to offer in evidence that Yossi received back @ morte ce 
for $4500 as pert of the ourchase price, which sertgage was 
executed on or about Maroh 7, 1925, the evidance wos objected 
to and the objeetion suetained by the court. 


In Maroh 8, 1925 the property, for the asle of which 
the plaintiffs alsix a commiesion, wae sold by the defondante, 
to Paul and Vera Haeei, hie wife, through o written contrect 
ef sale, the purchsee price being $18,230, and the defendants, 
the sellers, agrecing to accept a firat mortgage Lien in the 
eum of $4500 om the premises known ae 7816 Worth Robey street. 
Thies transaction wre conducted by Moomberg, a partner in the 
Ridge Realty Company, st thet company's offices. 


The defeniant, Mre. Welvert, testified that che 
first went to the offioe of the plaintiffs between February 
15 and the first of Karen; that she did not list her propery 
with Armstrong at her homes thet when she listed it with the 
plaintiffe she told then she had listed it with other brokers; 
that she simply told Armstrong he coul¢ sell the property 
for them, the defendante, and that she told then she would 
pay the commiasion. She further testified that Arastrong 
aid not in the course of the first week in February, or on 
February 10, or at any time prior thexete, tel] her that 
ify. Unesk wae interested in the property. She denied thet 
Armstrong to] a ber that he head a client rho wae interested 
in her property, andi that be was not able to pay cash, but 
that he bad certain mortgeges thet he wanted te turn in in 
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liew of cash. She denied tht he anid anything like thet in 
substance on February 10, or prior thereto, but admitted 
that he did any that about Yarch let or 3rd, after he had 
seen the property. She further testified that she firet 
wet Mr. Waesi about the end of February or the firet of 
arch, avout a week before she cloaed the desly thet che 
met hia along with Armstrong, “ho ceme with weesi to her 
house. And, further, "He wanted to know if he sould show 
Wy. Masei through the property, am! J agreed, and he said 
to Wr. Masai, "Oh, you are the man My. Yelvert set yester 
day, ' Mr. Welvert het told him about hig; Mir. Bassi had 
told me he head this place on Aobey street he wanted to sell, 
and then if he gould sell thie property, if the denl did 

g@® through, that he would buy our property"; that Maged told 
her that the contract for hie property had been wade but the 
deed hadn't peased, end thet he weem't ready te take up the 
Velvert place until he wae sure his om desl wee closed. 

It wee aleo her evidence that she Listed the nroperty of the 
defendants with the Lidge Remlty Company, through Bleomberg 
on February 15. 


On erosseexemination she testified that Aruatrong 
Brought Maeel to her houne ond introduced him at the end of 
February or the firet of March. ne further tentified that 
when she told Armetrong she woud accept one of Maasi's 
mortgages in part payment, that teeei had not sold the 
Rebey street property, snd did not vseli it omtil Februery 33, 


Paul Maasai tectified that he Listed his Robey 


street property with the pleintifrs, and, ales, with the 
Ridge Realty Gompany, in the fall of 1980; that he first 
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gar the property at 2015 Sixrehwood avenue, the enle of 
which is here in question, after he sold hie oen property 
on Robey street, but that his wife saw it before; that he 
told the real estate mon that he had no money, but thet if 
he could gen hie Robey street property he would be wiliing 
to buy some other property; that he had to heve somebody 
who vould accept bis mortgage; that his Robey street pro- 
perty wae subsequently cold by Bloomberg, of the Ridge 
Realty Company; that the first tise he enw the property 

of the defendants here in question, it was shown him by 
some party who wae on the atreet; that he went in hinuself 
because he had seen 1% advertieed in the paper; that the 
next day Armstrong showed hia the place; that thet gust heave 
been around March, after he het sold his Yobey atrect proe 
perty; that when Armstrong showed hia the property nothing 
wan exid about the $4500 mortenge, aa he had net sold hie 
Robey street property, and that hie Robey street proserty 
wae not «old for two or three days efter bee first talk with 
Armstrong; thet afterwards he told Arestrong to take hie 
Robey street property off the books beosuse it wae «old; 
that that wie the last tine he sew Armstrong; that his wife, 
Mra. Unesi, first sar the property in question just before 
he did. ‘e further testified that he did talk to Armstrong 
about the Robey street mortgage before February 10, but 
never talxed vith Arustrong about turning in ® mortgage 

at any tiae before Bloomberg hud sold hie property. On 
oross-examination he testified that the day after he saw the 
property of the defendenta, he saw Armetrong and told his 
that he hed seen the property advertised, but that he did not 
know the price; that Armetrong then took him te aee the 
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Duilding; thet Arustrong did not give him the terms on the 
property; that he got those fron Bloomberg. after testify- 
ing thet Armstrong 4id not give him the terme, be then testi- 
fied that a few days after Armstrong gave him the price 

of $15,600, end that Bloomberg, four, five or six days 
afterwards got it reduced to $16,256, 


The testimony ofPloosberg in that the property 
was given to the Ridge Reality Company for sale on Febru 
ary 15, 1945, by tre. Yelvert, and vos on thet dag listed 
in the Gompany's books; that the first time he spoke te 
Mr. Magci sbout the sale of the property was on February 
33; thet en thet day the contrset for Magei'sa Rebey atreet 
property wes signed, and he, the vitness, spoke to Kagel 
about the property here involved, and Hasei said for bin 
to take it up vith Mra. Muani; that he didse tro days 
later, snd took Mr. and vs. lmasi over to the property; 
that ra. Yelvert was there at the time; that that waa on 
February 27; that at that time he stated the price to xr, 
Waeei; that he said, “he wouldn't de anything until he 
had settled on the deal on the first Bbuilding;* thet he 
teck Mr. Magsi over to the preperty in question on the fellow 
ing nightg Febrwmry 28; that the defendant, Mra. *elvert, 
was theres that they went through the building; that efter 
thet oecssion he, the witness, told irs. Weivert that Mre 
Wasei had offered to pay $18,250; that that was imeediately 
after Masel had been shown the building, sabevt Merch 1 or 2; 
that that is also the time he spoke to bagel about the aort- 
gage; that after that, on March 8, he got linasi to sign the 
contract for the purchase of the defendants’ property. 


ste 


alt ae ened vst wast ovis tow bab awh sath mann sin 
mtatned wont «peormne £8. wast onedt coy wt Saale a as i 
ntteet nocd od shunned colt mid ovty tan bub ganctvens tea gent 
BENG OMe HE ba veg. ewetearan wade ayer ot a rade bo | 

wyeb ate x@ Oost aunt, sgreine£e weds fu “68g 2 0 
BBL a boentioe 4) tag ie ie 









ghasqete S49 dadi od gredmos he qeemdee ade se he 
~yadet no efes teh qangmol ytfent seb’ ost op avdg aie 
betel ee deat oo now haw hrerloy ord ye yORe Gok yea 
a odnee wl sald Geeet oft Rett yedocd atyroqum aft ah 
genrreel go nee etaeaory ott te Glee ode tends bene ye 
eran yess athena! vot Sounds oat gad ded eo ele us 
sone Gt edees yeebad re ae yal Dee ybeeg da: saw Yorgi 
opit-e® bive loss bag yoerdowad axed qiebqeug ode. Peed 
eyed tot oebih ed fart please eet Of Dwg ea ator of Bi 
qetsoqony wt oF Soro Lesait souk ban sai door ban yeebal 

20 aay Gale tudd yomkt edt am ereth uw deer eR omit salle 
1a Oh we teg Wee Retaty od ante Potton dade GTS quammdet 
et Lata gekirgun eb tater of" 4dise eet sade: ont 
at todd Seth thind Peake oxy oe Le0d act ne DeLeeee bail 
emt lee #9 ae noddaney sk yerauety ont of Teie Beach 48 soe 
sMROTLAT aut Youebmoteh ade Hunld YAR qmawndet Gayle gad 
works Come jgeththed mle denadt tow all dele gonad? air 
oo toed Pepe oy wae Rhee jaaoie eae jad: sotaenag Paddy 
qieotadidnne sow inde gap eo avean 
{8 ef Swen tennis gpekb tind eth eee neo bat bene -xoihe 
wept BRE Pirie RR ORR ORE | al gwis walt Gels ah eyelet 
#CF agie of tonal, tog it Qi domaine qihete worte dade jageg 
taqoNy Madeohen tee ade to nmnoRg ott so IRoRRMED 











— 


Gounsel for the defendants have argued but two 
points, first, that the plaintiffs did net preduse a buyer 
ready, willing and able to buy upon the terns given, and, 
eeocond, that even seswuing a shle was wade to the Haesis, 
with whom the plaintiffs had been negotiating, as it was 
brought about by the efforts of the Ridge Healty Company, 
the defendants are not obliged te pay 2 comaission to the 
plaintiffs. 


Frou the sbove resume of the evidenge, it is 
Obvious that there wae a conflict im the evidence ee to 
just ehat transpired, especially betwen Armetrong, the 
Massie and the defendents. But, if we aseune, ac we do, 
that Armatrong, after the property was listed with bis 
firm, first called the attention of Sr. Nassi to the proe 
perty end took him over and showed it to him, ond told him 
the price the owner ena ock ing, FAXEXXEARSAXIEX Kin penation 
withxthe “4nd thet the Messie, in » few days theresfter, 
bought the property for substantially the figure first 
given, we are bound te conclude thet the plaintiff fire 
produced a buyer who bought the property, ani ia entitled 
to a commission. The evidence for the plaintiff, which the 
trial judge gove oredit to, *5 seply sufficient to ake 
out s onse. It ia true that some of it is contradicted 
by witnesses for the defendonte, But that gave rise to a 
serious question of credibility, and concerning that, the 
trial judge was in a much better position thah we are. 
Further, there are diserepaneies in the teatimony for the 
4efendants that give rise te suspicions that my well have 
led the triel judge to the comelusion he reached. Of 
course, that being the situation, we ars not justified in 
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overriding his judgnent, 


&g to the contention that the ‘tidge Renlty Company, 
through Sloomberg, brought about the emle, it ie en anewer 
to eay that sceording to the evidehes, which evidently the 
trial jwige believed, 211 Micomberg did vase to finish up 
the transaction which the plaintiffe through Armstrong had, 
not only originally inepired, but wae wholly responsible for 
a9 & procuring oxnuse. If is true that the price first mene 
tioned by Armstrong to Waesi me $14,500.06, and that the 
@ale finally coneummeted was for (18,290.00. The differe 
ence, as it pertaine te the question whe was the procuring 
onuse, and who is entitled to gomsiasion, is negpigidle, 
@epecially in view of armatrong's testisony thet be told 
Waesi, when the latter said he wanted the gericse out, that 
Mro. Yelvert said she would not out the price, and thet he, 
Messi, had better think if over, ag it ene @ good buy «tf 
the price offered. There is ample evidence golag to show 
that the sale wes the reault of the plaintiffs! services. 


in Bilson Vv. Bagon, 158 1,1. 504, the court enid, 
*If the principal accepts the purchaser thus presented, 
either upon the terms: previonely proposed, or upon modified 
terms and @ valid contract is entered into between them, the 
commission ig earned.” Kepler v. Grace, 27 fil. Appe 497; 
Mechem on Agency, ‘ec. 969. 


There was ao waterial evidence of abendonzent by 
the plaintiff. The fact that the contrast of sale of Merch 
8, 1923, wae signed at the offices of the Ridge Realty Gom- 
pany does not demonstrate that the plaintiffs in any wey 
failed to render the service which directly led te the cone 
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summated sale, 


After osrefully considering the record and the 
arguments of counsel, we feel that we are not justified 
in disturbing the judguent of the trial judge, 


The judguent, therefore, will be affirmed, 


APFIPUE De 


O'CONNOR, Ped. aly THOMMOW, J. CoMoUR. 
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Opinion filed Oct. 30, 1924, 


BR. SUOTIGR TAYLOR delivered the opinion of 
the court. 


This cause was before us once before. — eee 
225° 121, App. 657. - Gs am appeal 
from an order of the chancellor appointing a receiver for 
the defendant, the Lipener Moter Oo., we affirmed the action 
of the chancellor. ince then, there bas been a trizl, 
which included a reference to 2 anster, a report by hia, 
oopfirmation of that report, the overruling of exeeptions 
thereto, and the entry of « final decres, dJurisdictica, 
however, wa reteined po as to determine certain matters 

of final distribution. 





AS our opinion upon the former appeal contains a 
sufficient general statement of the fecte constituting the 
gravasen of the plaintiffe' cause, it becomes unneoeseary 
to restate them here. ‘fhe chief claim of the plaintiffs 
is concerning 310 shares of the capital etock of the Lipener 
Sotor Company which were turned over by A. Henry Goldstein 
on July 7, 1920, to Walter H, Bieping. Goldstein admite 
that he turned over the 310 shares to talter i. Bisping on 
duly 7, 1920, but claims that it wxs only a# security on 4 
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lease made by him with the Gompany on that dete. The ree 
cords of the company show the cancellation of two stock 
gertificotes, one for 80 shares, sn? one for 130 shares. 
Each is worked “ouneslled" in the hand writing of 4. Bonry 
Goldstein. They,2lee, show the ieeuance by the company, on 
duly 7, 1926, of a sertifiente of 210 shares te Walter H. 
Bisping. At that time, Goldstein stys he was treeourer, 
amd, apparently, the certifieste for 210 shares wae signed. 
by him as acoretary. 1, the course of the short-lived and 
unsuécessful history of the company, it hed but one sube 
stantially valuable seset; « tro story brick @rage ond 
ground, located at 3636 Rh. Hnleted street, Chicago. The 
epital of the cenpany wee $40,000.00, eonaiating of 600 
shares, each of thepaxrvvalne of $60.00, The purpose of the 
eoupeany wae to deal in automobiles. On duly 7, 1980, after 
some negotiations, & written lense of the garage from July 
9, 1920 to duly 9, 10821 for $2600.00, payable in monthly 
suae of $309.00, wae ande by the company to A. Henry Golde 
stein. 


As Senry Goldstein testified as to his ownership 
of atock in the corporation, and ae te the depesit of the 
210 shares with Salter 8. Bisping. He stated that the 
orighnal certificates for the 910,560.00 were, at the tine 
he wae testifying, in the hands of the secretary of the 
company; that he put then up as colinterel with Mr. Bisping 
in the office of the seoretery on or about July ox August 
1920, to guarantee the lease which was exeouted to hin at 
that time, to inoure the paywent of the rent to the company 
pursuant to the terms of the lease; that he had never hed 
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the certificstes in hia possession since; that he mide a 
a@emand for the etoek but it wae never returned te hime 
briskin testified that Mehl seid Goldstein's stock was 

wp as security for the leases. fhe teetisony of Harry 
Goldstein is somerhet ambiguowse fe had been a tenant of 
the garage before the lease to hie som, A. Henry Goldetein. 
He, Harry Gold@tein testified that in » tolk with Sramand, 
he said, "If you want me te move, you give my security | 
stock what we put down for the lease." On the other hand, 
when A. Henry Goldstein wae endeavoring te sel more stock 
of the company to Bisping he wrote, “Gould you see your 

way Clear in helping ua raise four or five thousend dollars. 
fe have the stock to sell and i anwilling te put vp ay own 
stock, if it is desired, as colistersl to aseure good rew 
sulta, because I know we can make « good bit,” and it was 
after thet letter thet august Bisping ani his som paid 
$6,600.00 for sore stock. August Bisping testified that 
about July 7, 4. Henry Golde@ein wanted to rent the property 
ani the rent wan fixed at $206,00 = month, and that at that 
time Wehl was present, snd Mehl said to Goldstein, “Henry, 
you ought to make good on your proposition end out up your 
stock to secure those people as you nromised;* thet Golde 
stein said he would do anything to keep then from losing 8 
doliary; thet there wee then 5 meeting at Kremer'’s law officer; 
that Goldstein took there the mimute book, stock book ond 
his stock; thet Goldstein's etock wae then transferred ani o 
new certificate mde out and elgned by Goldetein cad handed 
to him, Bisping; that there was nothing said about thet cere 
tificnte being delivered se seourity for the payment of rent 
on the lease, nothing of that kind ssid to anybedy. Sisping 
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further testified the he bought certein stock on the 
atrength of Goldstein's letter, the ope referred to 

above. (mn oross-oxanination, he testified thet when 

the certifiente: for 2160 shares me made out it was 
intended im som way to resumerate hia for ponsible Loss 
thet he might beve in the company; that he did mot know 
why it wee made out to his sem inmetend of bimy that he 
himasif did not want te held it, did not want to be cone 
nected with it et eny time; thet it wee Nehi whe wnid te 
make it out to Gisping's some Further, on reeosmeination 
he testified that "the great ory aj) along who thet he, 
Goldstein, would give them the stock to secure then 
against loss." ebl, who vecaue latereated in the property 
through Bigping, ond who bad an investigation made of the 
real estate, testified that he fount A. Henry Joldstein 
hai misrepresented the anount of the incumbrances on the 
garage; that at a meeting at which he agreed to advance 

& gertein sum of aomey for 4 etcond mortgage, he hed a 
telk with A. Henry Goldstein about Bisping*s wteck or 
interest in the company; that Goldstein was erying and 
said he did not want Bisping te lose a cont; that Geldstein 
gnid he would turn over everything te satiefy Sieping; that 
he, Mehl, snid, "Why in the dickens don't you do it;* 

that Goldstein said, *I will do it;* that they then talked 
about renting the gurage; thet it was finally sgreed that 
Goldstein should lease it andpay $300.00 a eonth rent; that 
the lease was wide the next dayg thet when they were et 
Kremer's office he sew Goldstein wake out the stock cere 
tific, te to Bisping; that @ieping said he wanted it wade 
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out to hie somy thet mothing was #aid at thet aceting 
or at any tise about Goldstein depositing steck ag co~ 
Liateral seaurity fox the lease, 


The evidence of the son, “alter H. Sieping, 
oorroberntes thet of hie father. ia testimony is to 
the effect that Goldstein in urging the Mepings to buy 
stock, seid a number of times that he wae willing st “11 
times to put wp hie stock to secure them agtinet lose 
on what they invested and thet when he, the son, and 
hie father had raised $2,000,00 on the sons home and 
$3,000.00 on the father's to inveat in stock at the 
sclicitation of Goldetela, the latter said that he 
wae perfectly willing to take up the stock at any time 
it ene deoned necescary to secure ther against lose; that 
he, the son, reevived the 210 shares of atook from his 
father shertly after ite date, july 7, and that it hee 
been in hig posveasion ever since; thet in November 1920, 
Goldstein oslled him up snd wanted to berrew eome of that 
stock to put wp ae coliaternl at some bank, and that he, 
the witness, told Goldstein thot he oovld not have any 
of the stock beek until the Siepings hed been paid what 
they hed invested in the compeny's stock, x9 had been 
agreed; thet nothing sore wee said on that subject. On 
eross~ezamigation, he reiterated the ststeuent that Gold» 
stein exid he was perfectly willing at all times to put 
up his stock to secure hin ond bie father against»loss. .He, 
alao, intimates that Goldstein wae not told that the stock 
was neceagary as security wntil it was found thet Goldstein 
had aierepresented the amount of the inousibrances on the 
garage. the evidence of the defendant, Brenand, who Pras 
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pregent and took part in the neeting of July 7, 1920, 

in Kremer's office, at which time the lease to Goldstein 
wae nade out, and et which Mehl, Goldstein, Bisping aad 
Kremer were present, 1a@ to the effect that nothing was seid 
in his, Sreneand's preeence about an ageignaent of Goldstein's 
stock ae security for the lesace. Kremer, who was preaent 
at the meeting, testified that nothing wae there anid about 
Geldatein transferring stock ae security for the payment of 
rent. The evidence of one Molde, whe acted ae attorney 

for one Grichter in a quit om «2 note against Goldstein 

and others, ic that on one ogeagion Goldatein told him that 
he had pledged bie steck with some one ond that he bad 
gotten come advance or lonna and that when he wade the 
payments or adjustments he would get it back. The recerd 
showg that upon the original spplicetion for the appointe 
ment of a receiver, and while Breanand was on the atend, and 
shortly after he had atated that the Bisping stock was one 
of the matters in dispute, the chancellor said te deldetein, 
“ave you trying to take cure of thie Bisping with this 
$12,000.00 of atevk,* and he answered, “ie hae got his stock. 
i am willing to give him helf of wy stock, even, te pay him 
back and reimburse him on hie initial investment.* 


The Master. to whom the uatter wea referred, found 
that the claim of Goldetein that he, on July 7, 1920, deo 
posited the 310 shares with Yalter Bisping, treasurer of the 
company, ae security for the lease, wns oot eustoined by the 
evidence. The Master, aleo, found thet on that dante Bisping 
as not treasurer, but that Goldstein himself wan both secre 
tary and treasurer. the decree of the chancellor follows the 
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finding of the waster. 1 finds spedificrlly that the 
810 shares are held by Walter H. Bisping ae seourity 
for any loss thet he and his father aight euffer beoxnuse 
of the wurehnee by them of $16,069.00 of wtoek in the 


Lipsner Metor Company. 


from the foregoing xreowns of the evidence tha 
conclusion seews inevitable that we are not now, on this 
review, entitled to override the finding of the waster 
and the decree aa to the glaim of Geldetein to the 316 
shares of stock. le adwite that he eigned the two vere 
tifiecates aud that they were, by him, voluntarily deliver- 
ea; in other words the possescion ef them by Walter H. 
Bisping te aduitted te be originally rightful. And such 
being the onse, the burden was upon Goldetein to prove 
by a preponderances? the evidence that they were held ae 
security for the lease, Mm the latter subject, the evi- 
denote ig conflicting; oni trking, slone, the evidense of 
Goldstein himself, it contains such diserepancies and is 
so confusing, that it faile in persunziveness, It any 
be that the stock was put up to aecure the lessee, but with 
the evidence as it is, we co not feel justified in setting 
aside what the chencellor ordered. The Yaster saw the 
witnesses ani, 20, was better able to judge of their sred- 


* {bility than we are. it is true thet bis findings ave 


to be considered only a9 advisory. 111, where, aa here, 
the conflict in the evidence is radical, and the subject 
of credibility is paramount, snd we are st the dissdvant~- | 
age of being confined merely to what the record discloses, 
we feel thet justice requires thet the findings be sllowed 
to renin wadieturbed. It is claimed for Goldstein that 
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in the original answer of the company, it wre alleged 
that the 210 shares of stock were aot only not deposited 
aa security for the lenge, tut were aatigned te Bisping 
“ae an individual and ae omit for bie sole and only pre- 
perty,* und that the stock is the property of Aiering; 
and, further, it ia claimed thet beth the Biepings el leged 
in their original answer that the 210 shares were the 
absolute property of ‘miter H. @igping and it ie ergued 
that guch allegutions are ineoncistent with the proof 
and findings. What forom there in in thet argument is 
very glight. fhe defendunt Melter ke Blaping merely 
Claimed more than the paoof showed he was entitled te, 


and not leea. 


It is, also, urged for Goldstein that the 
shancelloy erred in allowing the defendents, the Siepings, 
to file an suendment to their anewer on the day the 
Master's report wae filled. The anendsent purperted to oake 
the pleadings verrespond vith the proof, As far an Golde 
stein was concerned, it dia not work any hardship. At 
the hearings, Goldstein had wadertauken to prave that the 
etock was given only es securkty for the lease, «ni the 
Bispings head underteken te prove that they held it te 
a¢oure them against loss on their purchase of stock. 

The awendsent did not retract any admissions, it reduced the 
alain of absolute ownership te « claim of qualified owner 
ship, and in © sense was to the advantage of Goldstein. te 
do not think the court sbused ite diseretion in allowing 
the amendment. Further, we do not find thet any objection 
was made at the tiwe it was offered. Gounsel have cited 

® musber of cases on the subject, But none of them holds 
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contrary to our conclusion, Techniglly considered, as it 
worked no hardship om Goldstein, it wae the duty of counsel 
for the Biepings to offer the anendment, aad thus avoid 

® posaible varienee. Hagkel)] ¥. Brom, G5 111. 39; ber 


v. Hoole Klevetor Oo., 81 Til. 143; Zelford v. Howell, 
230 Til. 57. 





it is olained, also, that, even if Goldstein 
wrote thet he wae willing te put wp his orn stock as col- 
lateral, and the Siepings aftervarde beught etock and ree 
lied upon the eritten statenent im eaking their purchase, 
it did not give rise te & contract of indemnity. ith 
that we do not agret, Here, no third person wes involved. 
Goldstein made a propeea] and the Sispings accept it, sad 
that acceptances merely imvolwed their deing « certain 
original thing, the purchase of socertein stock. When 
thet stock ©:o purohesed there then came into being, 
apart from all elee, having no relation to any one else's 
obligations, an original, 4 in ne way, eoliaters] som 
tract. Seing an origins] contract, if sss one of indemity, 
and so, not within the purview of the Statute of Praude. 
Abend ¥. Beat, 65 T11. App. 367, dounsel for the complaine 
ants has argued, at largé, the charges of conspiracy and 
the right to the appointment of a receiver. Thet subject, 
however, is not nov eaterial as the record shows that « 
reosiver was appointed, and, se the iigster found, by stipu 
lation of all the parties, the corporation was te be dis- 
solved, “and @hAt 211 the assets of e214 company heave been | 
sold by the autusl consent of 211 conesrned, by the reoeirer® 
with the exception of 2 Stuts autowobile to be delivered to 
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<10= 
the receiver to be seld. 


Jacob Goldman was originally appointed receiver, 
but on May 14, 1993, he was removed and the Chicago Title 
end Trust Company appointed in his steed. The final deoree 
was entered on May 86, 1943, That deeree provided for « 
dissolution of the company, filing of claims by ercditors, 
ond deoreed the order in which the money in the hende of 
the receiver sho.ld be dietributed. it also ordered that 
the Stuts automobile should be turned over te the receiver 
te be sold. The decree oriered, after providing for certain 
court costs, Naster's fees, receiver's and attorney's fees, 
and sortgnge liens, thet “the balance of the money in the 
hands of the receiver shall be distributed euong the ateck- 
holders * * * pro rate according to their reapective holdings. 
This, it is osontended, was erroneous, and it ie claimed the 
dietrivution ghould have been on the basis of the aoney ine 
veeted. With thet we onnmot agree. There is nothing in the 
pleadings or evidence that would justify euch a distribution, 
Further, the interest of the parties as stockholders is to 
be determined, mot by the prices they paid for their stock, 
Dut by the ratic between the stock they owned and the totel 
eapital stock. 


It is claimed that Breanand ought to have been 
ordered to turn over to the receiver certain sume of money 
which are itemized in bis srern account of June 1, 1922, but 
as there ia so evidence challenging any of the iteus, we are 
bound to recognise it as the truth. 
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It As claimed that the court erred in directing 
that the expenses of the receivership and costs expended 
by the complainants should be paid owt of the fund. With 
that we do not agree. The Saster aad the Chancellor con- 
eluded that the proof failed to establish the conspirzey 
charged, and after « cspeful consideration of the evidenee 
as dicclosed by the record, we do net feel justified 
in overriding their judgment. the decree will be affirmed. 
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PRANK MANGE, 
ippellee, APPRAL FROW 
Vee SIRQUIT Court, 
FRAGT Ae GOULD, COOK COUNTY. 
Apeeliant. 


Opinion filed Oct. 30, 1924, 
WA. JUSTICR TAYLOR delivered the oninion of the 


court, 
| The dcfendent's eutomebile bevineg collided vith 
the rear of an outomobile of the olointiff ond the gasoline 
ain the rear tank of the plaintiff's sutomebile having thers 
efter immediately become ignited, «a a reeult of «hich the 
| plaintiff's autemebile wae practicslly burne? up, the 
plaintiff breweht evit and recovered 2 verdict and juderent 
| against the defendant in the sum of $1300.00. This appesl is 
from thet juémeent. 
| The evidence ie practiexlly without conflict. on the 
afternoon of July 24, 1920 the plaintiff wee é@riving a “Monroe” 
automobile in the City of Milwaukee, At his right eat hie son 
in-law, Hagemenn, and in the resr seat, his dauehter helen, 
‘After driving sbout « wile, he stopred and had the gaeoline 
tenk filled, so that it then contained about twelve gallone. 
Shen driving south on 22nd Avenue, and as he approached ‘rthur 
eet, an gast and west etreet, he ear shead of him « crord 
people which had collected, chiefly on the richt hand side 
22nd Avenue. He then drove slowly to the left band side 
the orewd. 22nd Avenue wae about the width of an nverace 
eet. Harvemann scye the plaintiff's euthmobile wes then 
sbout five miles an hour, fhe plaintiff's deushter 
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says it was not traveling very fast as it poseed the orord, 
The pleintiff esys he drove slowly about five wiles an hour 
to the left side of the crord, ond juct ae he had nbout peared 
the crowd he heard a bump; thet he looked srevund and sae the 
ge®oline eplosh around t® the right; that 21] of « sudden « 
flame oawe out; thet then they 211 jumped out and watched the 
fire; thot at the time the defendant's car woe wp azoinet the 


| fear and both were burning, The olaintiff's dowrhtor teetified, 





ae to the collision, thet che felt the buep and turned sreund 
amd saw the Gemee; and that wae corrobersted by Hecemann, The 
defendant, on the efternoon in cuestion, had undertaken to 
drive his sutesobile from Hilwaukee to fveneton, and on 32nd 
Avenwe, wat érivinge behind the pleintiff. He testified that just 
before the collision, he noticed a crowd that tock up almost the 
entire etrest; that he turned to the left and followed another 
autombbile through 2 narrow pascage between the crowd ané the 
left hand curb, gcing about ceven or eight miles am howr, the 
Some ac the automobile that fee sheady thet fact oe he sot 
through the crowd, the one ahead stopped suddenly; that he, the 


defendant, dia not have time to put the brake on and stor, and 
#0 hit the nutomobile ahead in the resr, and that imeedictely 
, *everything* was in flames; thst he did not see any signal civen 


A from the automobile ahesd; that there wae no rear bumper or 


ee 


os 


tire carrier on the rear, se that the exe tank 228 the first 
| thing hie sutomobile eeme in contact with, On cross-exemination 
he eye he woe about six or eicht feet behind the other aute~ 
mobile when passing the crowd. The plaintiff, hie daughter and 
| son-in-law all eny that the plaintiff's automobile wae soving 


| Slowly st the time they felt the bump or jer. On that sub ject 
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ale 
h there is a conflict, as the defendant testified thet the 
other automodile stopped suddenly and without warning, 
e Uxowination of the gae tank, after the collieion, shored « 
 Pageed, but somewhat diamond shaped hole three inches wide 
| ead six inches long in about the center of the tank near the 
top. Ae a result of the fire, both automobiles were practi- 
4 cally dsetroyed. 
(1) It ie ‘contended that as the collision occurred 
in Milesukee, “ieconsin, the law of that state must Se applied. 
| put, in aherer to thet, ws do aot find anyehere in the reacord 
| any proof of whst the icv of ‘iseonsin is; end such being the 
ease, *e must presume it to be the same oe that of this state, 
(2) It is contended that the evidence totally failed 
to prove that the fire was caused by the ¢efendant's negligence. 
Wo claim is made thet the defendant's automobile gid not strike 
thet of the plaintiff. Sut it is urged that, elthough the defen- 
dant's automobile struek thet of the plaintiff, and although 
‘prectically contemporaneously, the fire securred, it does not 
j Recesearily follow that the cellicion was the proximate course 
ef the fire. "ith that argument +e are unable te ogres, There 
is evidence thet the gollision and the fire were tactically 
‘simultaneous, and thers was a puncture in the gas tenk such se 
woula naturally be caused by euch » collision, when there eas 
‘Reither bumper nor spare tire. ‘ith such evidence, it would 
de unrensonable te conclude that it did not sufficiently 
“fustity the verdict. 
The case of Narren v. St. Lowis & WeRN. I. 77 %.%. 87, 
As cited to support the defendant's contention, But in thet ease 
there was an obvious histus in the chain of proof. The cuestion 
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there wos whether a etret car had sotually struck the 
deceased; who was found dead near the track. The evidence 
tended te shew that he wae not etruck by the oar, but 

that he had been thrown from 2 enrt in which he was riding, 
a8 & Feeult of the horee running away. Witnesses, who 

had been oesnvegere on the street car at the time, 
testified that they did not ese hix nor the borse and 
vehicle; and thet the «treet enr was not tnvolved. The 
court held thet there wae a inok of proof of cxucald con 
nection. in the inetent case, a to the proximste cause, 
there ie that quantum «nd cuslity of evidence which sstisfier 
the mind. The admitted collision, the particular suncture 
of the tenk, the evidence as to the splach of the gasoline, 
and ite iwmedicte ignition, cenetitute a sequence of events 
thet juitifiably lead to but one conclusion, thet which the 
jury itself reached, and that is, the injary corplsined of 
eae cuuved by the neglicenee of the defendent. 

(3) It ie eantended that error wes comeitted in 
persitting counsel fer the pisintiff, upon ecress-¢xewination 
of » defendant's witness, to insinerte that the defendant 
was insured and that « jfudement, if obtained, would be maid 
by en ineurance company. The defendant gelled one Johasten, 
= Gesler in Monroe automobiles, and he testified that a 
Monrea automobile in June of July 1920 ras vorth abcut 
$1,375,00, and after being run 400 wiles it would only be 
worth $650.00, being gonsidered = second-hand car. That 
was the subetanee of his direct testimony. On cross~ 
examination he was asked if he knew Ur, FPostlenek, sho wns 
at the time the defendant's attorney. He answered, "Se, I 
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don't - not before.” He wae then asked if he hod ever 
testified in any other exnee where Portelnek’s firm 
appeared a6 attorneys, «and he anerered, no, He wae then 
aeked "Do you know the name of bie firm j"and he onewered, 
"I believe I have been told that it is some ineurance 
company. I realiy don't knor the naee of it, to tell you 
the honest truth.” At the close of the orecs-examivation, 
counsel fer the defendant caked lexnve to withdraw » juror 
on the ground thet counsel for the plaintiff had brought 
out the fact thei the defendent was represented by an 
insurance company. The trisl judre, on the rround thot 
the objectionable matter was volunterred «nd was not 
Feoponsive to the cuestion, denied the recucet, sgked 
the Limited, simple and direet cusetion whether he knew 
the mame of the defendent'e attorney's firm, could not, 
Properly coneidered and vertinently snewered by the witness, 
involve er isply, by innucnds or otherrice, ang suestion 
whether the defendant se protested by Ineurance. 

In Bithes v. jeffery, 289 T11. 378, counsel for the 
Plaintiff? asked « prospective jurer, efter he had ate ted 
thet he did not know sither of tee pereone whose naees were 
mentioned, *hether he knew the Travelers Ineurance Company. 
On the ground of the impropriety of that cueetion, « metion 
to discharge the panel war made, I¢ *ne overruled, and in 
the opinion of the *upreme Court, on review, it was seid, 
"It is not proper for an attorney te directly inform « jury 
that a defendant is ineured against Liability in the euit on 
trial, and, of course, the attorney cannot be permitted te 
accomplish the sawe result indirectly in the examination of 
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jurors," In the inatant ene the jury were not not only 
@ireotly informed, but it in at the most cuertionable 
whather they were even indiroetly so informed. Gounvel 
for the defendent bos olted Yolkmun Ue9 TA. 
Ape. 188, There, however, the objectionable matter wae 





Present in both the tectimeny and the argument of counsel 
to the jury, In the inetont care, a8 it is extremely 
i@probadle that the matter received ony consi derstion 
whatever by the jury, wid a the testimony in cuertion was 
not called for by the ouestion, but wae wholly veluntery, 
thie contention mist bo overruled, 

(4) Tt de farther contended thet the domeres 
Were not properly proven, end, aleo, thet the arount allows? 
is exeessive. iets whe sold the plaintiff the autousbile 
a few wecke before it burned, testified that he war on 
antowoedile salesmen, and thet the walwe of such on aute- 
wobile after it hed been drives fer « month, and in that 
time, 400 miles, wee $1560.00; end Gehraenn, aleo, in the 
avtombile business, testified thet the plaintiff's 
eutemebile, ufter it was burned wan worth shout $75.00 as 
jomk. It is true that one Jowmaton, who had been in the 
automobile buriness, teetified, when called vy the fefen- 
dent, thet although it was worth $1,775.00 in Jone or July 
1920, yet, beaving deen rum 406 wiles, 1t was then only 
worth $850.00. Sut the jury heard the evidence and fixed 
the damages at $1260.00, wad, after cxarefully considering 
the record, ve do not feel Justified in overriding their 
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verdict. 
Pinging no subetential error in the reestd, the 
Judgment ie ef firmed, 


AP PLANT DO, 


B, d. GOW 
de 


TROYES curs 
O'GONNOR, P. Jo SPROTARLY GONGURT ING: 


I ages thot the judgment should be affirmed 
became the Lishtlity of the defendant is elenr, Sut the 
areese-cremination of defrntant’s witness Johnston «2 te 
whether he tamer defoncent's eounetl was clearly Leproper. 
Tee omly perpeme of much cuertien was te eltoit the feet 
that Gefondant's somecel vere oonnseted with «a liesbility 
Anguranee Soman. 
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Appellant, W. R. Hunter, began an action of assumpsit 
in the circuit court of Kankakee county) ageinst appellees, H. H. 
Troup san tanker C. Sehneider, to recover a $5000 attorney's 
fee alleged to be due. The declaration consisted o# a special 


count alleging the services performed, together with the common 


counts. Appellees filed the general issue, together with notice 


of special matters.to be proven on the trisl. Upon a hesring on 
the pleadings, judgment wes rendered in favor of appellees. An 
appeal was prosecuted to this court and the judgment was reversed. 
The cause was sgain tried in the circuit court before & jury, end 
at the close of the evidence off behalf of the appellant, the court 
directed a verdict in fsvor of appellees. To review the judgment 
entered upon the verdict, an appesl has been prosecuted to this 
court. a 

Medeline E. Huling died testate, in Kenkakee county, 
on June 30, 1914, leaving a brother end a sister as her only 
heirs et law. She was not upon good terms with either the prother 
or sister and mede no provision for them in her will. *Her husbend 
had died in 1902, and eppellant hed been her legal adviser and 
had assisted her in many of her financisl investments. On 
December 9, 1913, appellant prepared her last will and testament, 
disposing of about $129000 worth of property, principally to 
charitable purposes, and providing that after the payment of 
certain specific bequests the residue of her estate shouad go to 


@ charitable corporation to be organized to be mom as "The 
Ky CA 
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Madeline 4uling Home for Poor Aged Worthy Personi") and to be 


located at Kenkakee, Illinois. The will geve to the three daught- 


ers of appellant all of the household goods, silverware, jewelry 
and other personal property in the home of the beatatrix of the 
value of about $11000. Avevets.” B: H, Trowp ene Walter dG. 
| Schneider, were eppointed executors and trustees under the will, 
together with W. I. Holcomb, now deceased. The will wes 1@#t 
in the gustody of the appellant, where it remsined until after 
the death of the gestatrix. 
At the time of her death, appellent held irs. Huling's 
promissory note for 5000, which he alleged/represented money 
he had advanced to her in her financial investments together 
with fees due for services which he hed rendered to her as her 
attorney. This note on its face was payable at her death. Mrs, 
Huling, during her lifetime, gave to eppellant $2000, which he 
says he kept in currency end which he testified she directed him 


to use in any manner he saw fit or necessary in the event of 
a contest of her will so as to have the necessary means to carry 
on litigation to sustain the will in case it was contested. 
In 1908, Mrs. Huling executed a deed to appellant, as he 
cleims,es security for money she owed him. Later the note for 
$5000 was delivered to him end he testified he returned to her 
{icea. He also testified thet later this deed was redelivered to 
him by Mrs, / Ealing and he hed it in his possession at the time of 
her death. mie deed conveyed to appellent the premises occupied 
by Mrs. Huling as her homestead. Appellent testified thst when 
| rai 
Mrs. Huling delivered the deed to him the last time, she said, take 
the deed end if the will was set aside to put this deed on Me 
record and then deed it to some cheritable institution that won 
fight them to a finish." He further testified he asked her what 
should be done with the deed in case the will was susteined, end 
she Sais antes: you just keep it and watch things and if my estate 
is administered and goes according to my wishes, you can destroy 


it or give it sto the trustees. If in yoyr judgment things are 


not going as would suit me if I kmew it,then I would want you to 
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do just what you think I would do if I were here." _ 

j . Immediately after the death of Mrs. 4uling, appellent 

— notified the executors and trustees of the existence of the spill, 
and he was employed by them as their attorney in the settlement 

| of the estate. He informed them of the $2000 which he had in his 
| hands to be used in resisting e contest of the will, but he did 
not tell them anything ebout his deed to the homestead and his 
secret instructions as to whet disposition should be made of it 
by him. The will was sdmitted to probate, and shortly thereafter 
a contest py harpatehed by the sister end the hdfother who had 
been omitted from its provisions. This contest was settled bj; 
means of a fund reised by the beneficiaries to be used in taking 
care of the brother and sister as long as they lived. Appellant 
was aCctive in securing this compromise and claims he spent &300 
of the $2000 for that purpose. 

About April 19, 1917, the estate had been fully administered 
with the exception of the provisions for the home for aged persons. 
Appellsnt testified that at that time his serviees to bhe executors 
and trustees ceased, although there is very little evidence to 
sustain this contention. On the breaking out of the war, esppellent 
testified he devoted his time for two years to the activities 
incident thereto amd paid no attention to his law practice, end 
had no thought but what the executors and trustees were frugally 
preserving the estate. In 1919, when he resumed his law practice, 
he testified he examined the records of the estate since 1917, 
and discovered that notwithstanding the fact that the will provided 
the executors and trustees should only receive $6000 for their 
services, which amount hed been paid thine, he discovered they 
had drawn #Z000 in addition thereto, which in his opinion they were 
not lawfully entitled to receive, and which he felt was e breach 
of trust imposed upon them by the testetrix; also that they had 
otherwise improperly sdministered the estate. He testified he X. 
thereupon determined that the time had come for him to act as & 


directed by the testatrix and accordingly he placed the deed on 
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record from Mrs. Huling to him and he executed a deed conveying 


the homestead to he Young Women's Christian Associstion of 
“Kenkekee. Thereupon the appellees filed their bill in the 


eireuit court of Kankakee county against appellant and the 


Young Women's Christian Association in which appellees sought 
to set aside the deed from Mrs. Huling to appellant, together 
with the deed from appellant to the Young Women's Christian 


Association. Upon e hearing the deeds were set aside end en 


appeal was eh hailey to the Supreme Court, where the decree 


was affirmed (300 I11. 110) upon the ground thet the deed from 
Mrs. Huling to appellent had never been delivered; but the 
costs of this suit were taxed against the estate. It also 
appears from the record that appellees began suit against the 
appellant fog an accounting for the #2000 paid to him by Mrs. 
Huling. The trial court, after allowing eredit for certain 
expenses and attorney's fees, rendered judgment against him for 
about 3800. An appesl from that judgment is now pending in this 
coutt . After all this litigation hed been carried on between 
these parties, appellant began this suit against appellees to 
récover the $5000 attorney fee for services rendered prior to 
April 1917. The evidence consisted of the testimony of sppellant 
who testified to the labors performed, together with the evidence 
of six lawyers who testified the services were worth from 4000 
to $5000. The decree setting aside the deed from Mrs. Huling to 
appellant was also admitted in pvilonee. At the close of the 
evidence, on behalf of the appellant, the court directed a verdict 
in favor of the appellees, and this appeel followed. 

The sole question upon this eppeal is whether or not appell- 
ant, by his failure to inform eppellees of the deed which he 
head from Mrs. Huling, deprived himself of the right to recover 
psy for the services which he performed for them as attorney in 
the settlement of the estate. EST 

The contention of the appellent is that the reel client of 
both parties end the real perty in interest was the estate of Mrs. 


Huling; thet both appellant and appellees were working for that 
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estate to accomplish the same purpose, namely, to give this 
property to s charity, and that it did not make eny difference 
whether it went to a charity under the will or under the Leki 
that even if there were 2 conflict in interest, that conflict 
would not prevent appellant from recovering for services ren- 
dered in good faith until his employment ceased in April, 1917, 
ice the unfaithful acts charged agsinst him took place; that 
the acts complained of were Gena) by appellent in carrying out 

| Mrs. Huling's instructions to him; that the clsim of inconsistency 

| must of necessity be founded upon the belief that eppellent at 

all times| thought|«ppellees were going to be unfaithful when 

| such is not the case; that the interest af the estate is paramount 


to the interest of appellees; that the real test of conflicting 


| interests which deprives an attorney of his fees is whether the 


attorney is shown to have violated some duty to his client by 
using against the client some informetion which he had reeeived 
from his employment by that particular client; that the appellees 
seem to think this is their estate and their property, and thet 
the beneficiaries are the objects of their bounty. _ 

In support of these contentions, appellant cites I thoxton 
on Attorneys at Lew, page 314, section 176, where it is seids 

"The test of inconsistency is not whether the attorney has ever 

been retained by the par}y against whom he proposes to appear, but 
whether his accepting the new retainer will require him, in 
forwarding the interest, of his new client,to do anything which 
will injuriously affect his former client in any matter in which 
he formerly representedjhim, or whether he will be celled upon 
in his new relation to use egainst his former client any knowledge 
or information acquired through eee former connection.” 

We do not think the inconsistency in this cane depends upon 
appellsnt's having been employed by © former client and the 
kmowledge which he obtained while so employed. The defense is 


based upon the fact that appellant sought employment from 
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6 
appellees without disclosing facts which esvpellees had «4 
right to know, and which, if they head known, might or would 
have pisiebbhhe appellees! actions in employing eppellant fe en 
attorney to to. handle the estate. loz) mony cases are cited leying 
down the rule under facts similar to these, but we think the law 
is well settlea in that regard. : blha. Se-2—- BR 

Ip ‘Strong vs. Internetionel{Investment Union, 162 Ill. 97, 
on page 101, it is said; “Attorneys at law cannot thus secert 
employment from sdverse litigents at the same time and in the 
‘game controversy. Nor does it matter that. the intentions and 
motives of the lawyers ere nenet: — fully believe them to 
have been in the present instance. The rule is s rigid one, end 
designed not slone to prevent the dishonest practitioner from 
fraudulent conduct, but ss well to preclude sn honest practitioner 
from putting himself in © position where he may be required to 
shoose between conflicting duties, or be led to en attempt to 
peconsile conflicting interests rether then to enforce to the full 
extent the rights of the interest which he elone ‘represents.” In 
“Fortune ly Begin’. 226 Ill. 262, it is sala; “although all 
persons are presumed to know the law, it is andenteekis true 
thet where the relation of attorney and client exists, a freud- 
ulent conceslment of the cause of action by the attorney may be 
accomplished by & misrepresentstion of the state of chan the 
legal rules or principles epplicable to the facts, mowling1ly 
! made for the purpose of deceiving the client. While OF relation 
requires a full disclosure by the attorney of 911 matters within 
the scope of his employment, it does not require him to volunteer 
information to his client thet his client has s cause of ection 


2 we ey 
against hin.” In Fesple vd. Gerla, 265 Ill. 448, there is a 


' @iscussion at considerable length of the duties which a lawyer 





owes to his client. 


Ne think the correct rule weviLenvie to the facts of this 


——— neon il 


case is stated by the appellees in their brief as the (first) section 


of the Canons of Ethics of the American Ber Association, adopted 


y 
Jf 


: /. 
August 27, 1908, as follows; "It is the duty of e lewyer at the 
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time of retainer to disclose to the client 811 the circumstances 
of his relations to the parties, and any interest in or connection 
with the controversy, which might influence the client in his 
_gelection of counsel. It is unprofessional to represent conflict- 
ing interests, except by express consent of e11 concerned given 
after ea full disclosure of the facts. Within the meaning of 
* canon, a lawyer represents conflicting interests only when, 
in behelf of one client, it is his duty to contend for that 
“whieh duty to another client requires him to oppose. ‘The obligation 
; to represent a client with undivided fidelity end not to divulge 
his secrets or confidence, forbids also the subsequent scceptance 
of employment from others in metters adversely affecting any inter- 
est of the client with respect to which confidence has been reposed." 
This canon is supported by the following exthori tien; } Wil 4ene 
Mi. Baa, 3 Meson (U. S. ) 405; I Amerjgsn ns Enghish Ency, of : & 
ten, (ist Batten, 958; Weeks on Attorneys, arcs ad 6 a FPR 
682, note 86; Carter's Ethics of Legal Profession, peres 47, ead 
48. 
Upon the death of Mrs. Huling, the appellees became executors 
end trustees under her will. This will wes executed six months 


| and twenty-one days prior to her death, and the codicil sttached 


to it was executed only twentysix dsys before her death. The 


R 
wo 


deed under which appellant claims title to the homestead was 


executed almost six years before her death. We must assume from b de 
these dates that the will expresses the last intention of the test- 
atrix. In fact there is no question as to its legal execution by 

the testatrix, while the conditions under which the deed wes del- 
-ivered depend entirely upon the testimony of the appellant. By 

this will the appellees were charged with the duty of administering 
this estate according to the terms therein specified. In so doing, 

it was necessary that they have legal assistance. They sought to 
employ appellant. In so doing, they had « right to expect of him 
that he would disclose to. them ell of the fact end circumstences 


relative to his prior relations to Mrs. Huling, end: fully infommd 


them of any interest which he might heve in conneétion with the 
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matter in controversy which might influence appellees,in the 
selection of an attorney. This he failed to do. By his silence, 
_sppellees had a right to presume that there were no fects and 
circumstances which ater interfere in eny degree with his ex@lu- 
sive devotion to the cause confided to him. If appellees had known 
of the facts which appellant conces led from them they would 
probably mever have employed him to represent them in carrying 

out the will, for the reason that they would have lmown thet at 
any time he might attempt to assume a position which was contrary 
to the will and hostile to its provisions. This was true not- 
withstanding the fact that the will »nd the deed emanated from 

the same person. Not knowine the facts concealed by appellant, 
they employed him in good faith. On the other hend, appellant 
should hsve fully informed appellees of the secret trust and 

the deed held by him, or,if he did not care so to do, he should 
not have accepted the employment. He accepted the employment with 
the full knowledge that he possessed alleged authority and inform- 
ation which was unknown to appellees and which might at any time 
make his interests antagonistic to those of the sppellees. 

This concealment did not take place after most of the fees hed been 
earned as claimed by appellant, but it took place from the very 
inception of his employment and must heave related to his every 

act as attorney for appellees. 

With knowledge of this concealment, he prepared an inventory, 
listing the homestesd as belonging to the estate; he prepared an 
order of the court finding the title and pessession of the home- 

—set stead to be vested in the eppellees; he prepared a petition 
by appellees which he filed in the county court asking leeve to 
rent the homestead, and prepared an order of the court granting 
the prayer of the petitioners; he prepared reports showing Zen 
expenditures by the appellees of money on account of the boneutesd. 
ond prepared orders of the county court approving those expenditures; 


he made reports to the court of unsuccessful attempts that hed bem 


Sd 
made by eppellees to seal the homestead, and he advised appellees 


offer 
to geal the homestead for sale in August ,1915, and prepared 
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notices of such ssle and caused them to be published in the 
ewspapers; he received inquiries with reference to the rental 
end purchase of the homestead, and referred the persons to, the 
appellees. In October,1918, # bern on the homestead was sold by 
the trustees and the money was re@eived by them with the kmowledge 
of the appellant and the approval of the county court. In Dec- 
ember, 1916, appellees rented the premises with the knowledge and 
consent of the appellant end received the rent. On Saturday, 
‘September 20, 1919, efter the office of the recorder of deeds 

head been closed for the dsy, aprellent went to the eftise with, 
the recorder, by appointment with the recorder, and filed for 
record the deed from Mrs. Huling to him. This deed wes immediately 


entered upon the records. The handwriting in the body of the 

























‘deed was that of the appellant, and across the face of the deed 
end diagonally across the description of the real estate in the 
body of the deed was written the word "cancelled", which word 
had been erased, and this erasure had been made ore the sig- 
nature of the grentor on the face of the deed, This wes the con- 
dition of the deed when it was introduced in evidence in this 
ease. 

It appeers from this evidence that therdwes one continous line 


of concealment, beginning with the concealment of the deed to 


appellant from Mrs. Huling and leading right down to the deed to 


— 1 


the| Young Wonens{s)christian Association, in a lawsuit between 
the appellant and appellees in which the deed was se&® aside. As 
&@ consequence of this concealment, the re@ations of appellant 

snd sappellees resulted in a lawsuit in which appellees could not 
avail themselves of the services of appellant, end they were com- 
pelled to employ outside counsel to preserve their rights. The 


Supreme Court held the deed was invalid for the reason that it had 


never been delivered. As a lawyer, appellant should have mown 
\, 
, 


to appellees than appellant thought should have been allowed, he bo 


this fact, md simply because the county court allowed more fees 


was not justified in taking action antagonistic to the appellees. 


It is stated by appellant that appellees were merely representing 
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the estate, yet the evidence shows the suit in this case is ageain- 


st them as individuals and not against them as executors and 
Reustecs. It was their duty to resist the attempt of appellant 

to place this deed upon record and convey this property in © way 
aifferent from that provided in the will, and for that reason their 
interests were hostile and in conflict with those of the appellant. 
We do not see how it can be successfully contended that appellent 
is entitled to recefve compensation from the time the will was 
probated until 1917, covering a period of three years, after which 
he claims he - longer represented the appellees. There is no 
evidence that he was ever discharged or ever quit the employment. 


We are of the opinion that the court properly€ directed @ 


verdict against appellant end for thet reason judgment will be 


affirmed. 
Judgment effirmed. 
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ATE OF ILLINOIS, i “8 

KCOND DISTRICT. (°° 1, JUSTUS L. JOHNSON, Clerk of sae A ppellaté Court, 
¥d-District of the State of Illinois, and keeper of the Records a and — thereof, 
hereby certify that the foregoing is a true copy of the Oya LO 


above entitled cause, of record in my-otfice. 


nd for said Secé 







the said Appellate Court in 









In Testimony of, I hereunto set my hand and affix the seal of 


said llate Court. at ‘Ottawa, this- TM aay of 


year of our Lord one thousand 
nine eA 


Clerk of the Appellate 
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AT A TERM OF 297 APPELLATE COURT, 


935 1.A. 629 


un and held at Ottewa, on Tuesday, the first day of April, 





in the year of our Lord one thousand nine hundred and 


twenty-four, within and for the Second District of the State 












of Illinois: 





ssent-+The Hon. THOMAS M. JETT, Presi 


NORMAN L. JONES, Galicier. 


ne Justice. 





Hon. 


Hon. AUGUSTUS A. PA OWS Jus tice. 





JUSTUS L. 


E. J. WELTE Sherrer fs 











BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 241994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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People of the State of 
Illinois, ex rel Mildred 


Hornung, 


935 1A. 622 


appellee 
a Appeal from the County Court 


VSe 
of La Salle County. 
Maurice Cofoid, 


appellant, 


Partlow, J. 

Appellant, Maurice Cofoid, was found guilty in the county 
court of La Salle County of being the father of the bastard child 
of Mildred Hornung, Judgment was entered against appellant and 
an appeal was prosecuted to this court. 

It is first urged thet the verdict is contrary to the evidence. 

 *Mildrea Hornung was born August 29, 1900, on a farm in Deer Park 
township, La Salle County. She attended the public school until 
she reached the eighth grade. She then quit school and after 
working for several families, sbout Mayp1, 1919, began house work 
in the home of George Cofoid, the father of appellant. At that 
time appellant was a year or two older than Mildred. They lived 
about three miles apart. ‘The Cofoid family consisted of George 
Cofoid, his wife, and their son the appellant, and one hired man 

. all of the time, and two hired men a part of the time. The Cofoid 
house was a two story building facing north. It had a front and 
a back stairway. There was a hallway extending north and south 
on the second floor in the center of the building but it did not 
extend the entire length of the house. Mildred occupied the south-~ 
west room upstairs. The southeast room was used as a store room. 
Both of these rooms opened into tis upper hall. In the northwest 
cOrner was a storeroom. The hired man occupied a room in the 
northeast corner and in this room the back stairs landed. There 
was no door from the northeast room into the upper hall. In the 


front of the house between the northwest store room and the room 
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Occupied by the hired man, were the rooms occupied by appellant. 
This space was divided by a partition extending east and west - 


dividing the space into a north and a south room. There was 





a door from appellant's room into the upper hall and a door from 
the northeast room into appellant's room. There was one bed 
room down stairs in the southwest corner occupied by ifr. and Mrs. 
| Cofoid and it was directly under the room of Mildred. . 
| Mildred testified to several acts of familiarity towards her. 
by appellant beginning in March, 1920, and continuing until July 5, 
1921. She testified that in March while the family was away and 
she was in the house alone, appellant came in, pet his arm around 
her and asked her if she liked him and she told him she did. [n 
April or May, appellent took his mother to a dressmakers in the 
village of Utica in an automobile. It was after dark and Mrs. 
Cofoid and Mildred sat in the sear seat and appellent drove. While. 
Mrs. Cofoid was in the dressmaker's house, appellent got into the 
back seat and put his arms around Mildred and tickled her on the 
knees and when she told him to stop, he said; "Gee, you are tick- 
lish". When his mother came out he got in the front seat. She 
testified that similar acts took plage in April and May a couple 
of other times when they went with Mrs. Cofoid to the dressmakers. 
On Saturday, July Srd, Mildred went to her home. On July 4th 
she went with her parents to Sterved Rock to a celebration. They 
returned home late in the afternoon. On July 5th, she again went 
to Sterved Rock with her parents and she testified that about five 
o'clock her parents took her to the Cofoid wes She testified 
that the Cofoids were sll away when she reached the house, but they 
came home about a half hour later. She had supper with the family 
and went to bed between eight and nine o'clock. About midnicht 
appellant came into her room and got in bed with her and toli 
her not to holler that he would not hurt her. She told him to get 
out but he would not go. She did not holler because he told her 
not to. He put his hand over her mouth. She struggled and resisted 


but he had intercourse with her. She testified that before that 
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time she was a virgin. She had just recovered from her monthly 
flow on July 1st. He hyrt her and she bled and soiled the bed 
clothes. He was with her about two hours and had intercourse 
with her twice. She testified that the following Monday, Mrs. 
Cofoid assisted her with the washing and her soiled bed linen 

was in the wash. She testified the appellant had intercourse with 
her almost every week thereafter until a few weeks before the baby 
was born. She discovered she was in a family way about August lst, 
put did not tell appellent until about four months later when he 
promised to marry her. 

On April 16th, she got up and assisted with the work but did 
not eat any breakfast. While the others were eating she lay dom 
on a lamnge, began to cry and said she was sick. She was helped to 
the bed in an adjoining room and told Mrs. Cofoid that she was in 
a family way. A doctor was called but the baby was born before he 
arrived. Mrs. Cofoid asked her who was to blame. She replied, 

"Ask Maurice". Appellent was called but denied the charge. The 
evidence in chief on behalf of appellee consisted of her testimony. 

In defense, appellant testified that he had known Mildred two 
or three years before she came to his home. He never went with her 
or paid any attention to her, that he never had indulged in any 
familisrity with her; had never had intercowrse with her; never was 
in the house with her alone and never was in an automobile alone 
with her. On July 5th, Mr. and’Mrs. Cofoid, appellant and the 
sirier hired man went to the automobile races at Streator, sixteen 
miles distant. They returned home about seven o'clock and each 
testified that Mildred was not there when they reached home; that 
none of them sawher that evening or until the next forenoon when 
she returned to the house just before noon. 

Appellant testified he had never in his life had intercourse 
with a woman. Three physicians testified they had examined appel- 
lant, that his fraenum did not appear to be ruptured, that no scar 


appeared thereon; that if the organ had been subjected to great 
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pressure or violence that the fraenum would probably have been 
ruptured and would show a permanent scar; that if Mildred was 

@ virgin and the opening to her private parts was small, the male 
organ, unless small, would be likely to be subjected to sufficient 
pressure to rupture the fraenum and cause a scar; that he might 
have had intercourse provided his orgamk was small and the woman's 
privates were large; that the opening into the private parts of 

& virgin was sometimes large, but usuelly otherwise; that the size 
of the opening was not governed by the size of the woman. 

The evidence on behalf of appellant shows that in April, after 
the baby was born, appellant went to the Logan farm near his hom 
and in the presence of Sherwood Logan had a talk with Leonard 
Myers, the hired man, in which appellant asked Myers what he kmew 
about Mildred and Myers replied that he did not know much and would 
not say what he knew because theyrere neighbors; that appellant 
again went to see Myers, who in the presence of Logan, is alleged 
to have said that Dan Snell had told him that he (Snell), had 
had intercourse with Mildred. Appellant testified he went to sse 
Snell who said it was not true. 

Dan Snell was called as a witness for appellee and testified 
that appellant came to see him before the preliminary hearings and 
asked him if he could tell the name of anyone who had been going 
around with Mildred and Snell replied that he guessed Cofoid Imew 
more about that than anyone he knew, and Maurice smil\ed and 
insisted that Snell attend the preliminary. 

Leonard Uyers testified he had but one conversation on the 
Rogan farm with appellant about Mildred and that Sherwood Logan 
was present; that appellent said he was looking for someone who 
would sear swear that he had something to do with Mildred; that 
if he (Myers) would swear to it,that appellant would make it right 
with him. He testified he did not tell appellant that Dan Snell 
‘said he had improper relations with Mildred and thst Dan Snell 
never told him he had improper relations with her. Sherwood Logan 


was not called as a witness by appellmt. Leonard Myers and Raymond 
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Myers, his brother, both testified that in July, 1921, after the 
preliminary hearing, they had a conversation with appellant and 
his father in front of the Cofoid home. The father talked with 
Leonard om one side of the car and appellant talked with Raymond 
on the other side. Raymond testified that appellant offered him 
$200 to testify that Raymond had had improper relations with Mil- 
dred. The testimony of appellant relative to this incident is 
in considerable confusion to say the least. 

Mr. and Mrs. Henry Ott, who lived in the neighborhood and 
for whom Mildred worked before she went to appellant's home, testi- 
fied they had seen Mildred and appellant drive past their house in 
a car more than once white Mildred worked for appellant's parents. 

Ralph Tipton testified that while he was a tenant on the 
Cofoid farm in April or May, 1920, appellant told him he believed 
he could have intercourse with Mildred and he would do it if he 
was not afraid of getting her into trouble. This is denied by 
appellant. 

There are other facts and circumstances in evidence which 
hsve some bearing in the decision of the case but we have tried 
to state the principal facts. Appellant claims that the entire 
case on behalf of appellee rests upon the uncorroborated evidence 
of the prosecuting witness; that Bhe is contradicted as to her 
whereabouts on July 5, by at least three witnesses; that her evi- 
dence is untrue, unreasonable, inconsistent; and at variance with 
her evidence et the preliminary hearing; that she never called 
her father or mother as witnesses to corroborate her as to when 
she got back to the Cofoid home on July 5; that the medical testi- 
mony offered by appellant was not contradicted and was a complete 
defense to the case. 

We do not consider it necessary to discuss in detail the 
relative weight which should be given to the various facts in evi- 
dence. The most that can be said with reference to the evidence 


is that it is in hopeless conflict and camot be reconciled upon 
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- eny reasonable theory. We have read the evidence with great care 


and considered every fact urged by appellant. jie do not agree with 
the contention of appellant that the verdict rests entirely upon 
the uncorroborated testimony of the prosecuting witness, or that 
her evidence is so untrue, wnreasonable, inconsistent, or at 
variance with her evidence on the preliminary hearing as to justify 
@ reversal of the judpement. If the jury believed her evidence they 
were justified in returning a verdict against appellant. If they 
believed the evidence offered by appellant, they should not have 
returned the verdict which was returned. The questions at issue 
were purely questions of fact for the jury to determine. The mere 
fact that the evidence is in conflict and is contradictory, or 

hat minds might differ as. to the sufficiency of the evidence to 
sustain the verdict, would not justify this court in reversing 

the judgment. Before this court would be justified in reversing 
the judgment we must be able to say that the judgment is contrary 
to the manifest weight of the evidence, otherwise it should be 
affirmed. MoKey VSe Reter, 157 Ill. App. 168; Wickert vs. Crosth- 
wait, 165 Ill. App. 586% Greenwald vs. Weinberg, 174 Ill. App. 439. 
We do not feel justified in saying that the judgment is contrary 

to the manifest weight of the evidence, aml therefore we cannot 
reverse the judgmert on that ground. 

Appellant contends that the court admitted incompetent and 
prejudicial evidence on behalf of appellee; refused to admit com~ 
petent evidence offered by appellant; unduly restricted the cross- 
examination of the prosecuting wiknenix gave improper instructions 
on behalf of appellee; refused proper instructions on behalf of 
appellsent; improperly midified instructions offered by appellant, 
and permitted improper argument to the jury. These complaints 
are sO numerous that it would be impossible within the reasonable 
limits of an opinion to consider each of them in detail. We have 
examined them separately, noted what is said in the briefs as to 
each and do not find any substantial error in any of these respects 


complained of which would be sufficient to justify a reversal of 
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the judgment. 

The trial lasted several days. On the evening of December 29, 
1922, there was a night session of court which lasted until about 
ten o'clock. Two of the jurors lived in Streator which is about 
@ixtoon miles from Ottawa where the trial was held. The two toms 
are connected by an interurban railroad and there was a car leaving 
Ottawa at eleven o'clock P.M. Arthur Hi: Shay, one of the attorneys 
for appellee, lived in Streator and traveled back and forth in 
an automobile. After court adjourned, the court, clerk, assistant 
atates attorney, and lawyers on both sides were in the court room 
talking. One of the jurors approached Mr. Shay and asked if the 
two jurormw could ride home with him. Shay asked Lee O'Neil Browne, 
one of the attorneys for appellant, if he had any objection to the 
jurors riding home with him. Mr. Browne told Shay that Shay knew 
he should not make such a request at that time in the presence of 
the two jurors. ‘Shay said that if Browne objected the two jurors 
could not ride with him. One of the jurors said the cer did not 
leave until eleven o'clock and they could not get home before 
that time unless they walked. The jurors did not ride with Shay, 
but the hext morning counsel for appellant asked the court for a 
continuance on the grounds that they were afraid these jurors would 
be prejudiced against appellsent. The court refused the continuance 
and this is assigned as error. This incident shows no improper 
conduct on the part of counsel for appellee. He did not go to the 
jurors but the jurors came to him. They probably did not understand 
the impropriety of such a question, but they had no improper inten- 
tion in seeking a ride home. This incident was in the presence of 
the trial judge and he apparently saw no hermful result to appellant. 
On the motion for a new trial both jurors made affidavit. They | 
said they had been acqueinted with Mr. Browmme, for many years and 
during 411 that time had been on friendly terms with him; that 
neither of them had any ill-fed ing towards him because of his re- 
fusal to consent to their request; and that the incident did not 


have any weight with them in the slightest degree in arriving at 
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their verdict. In this condition of the record the judgment should 
not be reversed on account of this incident. 

Affidavits were filed by counsel for appellant in which they 
attempted to show that the child was unduly prominent in the court 
room during the trial; thst the court refused to exclude the child 
but permitted it to remain in the room and around the trial table 
in the presence of the court, witnesses and jury. It is difficult 
from these affidavits and the statement of the court appearing in 
the record, to determine what are the exact facts with reference 
to what this child did in the court room. It has been held re- 
peatedly that it is not error to refuse to exclude the child from 
the court room during the trial. Rose vs. People, 81 Ill. App. 128; 
Benes vs. People, 121 Ill. App. 105; People vs. Moore, 188 Ill. Appo 
418; People vs. Enke, 214 Ill. App. 224. It is gifficult to keep 
@ small child quiet in a court room or to keep it from attracting 
undue attention. The court apparently attempted to control the 
actions of this child as far as possible. On at least one occasion 
he required parties to take the child out of the room because it 
was unduly noisy, and he admonished them to keep the child as quéet 
as possible. The record shows that the court in overruling the 
motion for a new trial stated that he tried to prevent the child 
from being unduly in evidence and thought he had succeeded in so 
doing. There was no reversible error in this respect. 

The last objection is that the court improperly permitted the 
jury to return a sealed verdict without any agreement therefor. The 
case went to the jury about four o'clock on the €fternoon of Satur- 
day, December 29, 1922, and the jury retired to their room in the 
court house. About 10:45 P.M. the jury was taken to a hotel and 
went to bed. They returned to the jury room the next morning, 
where they remained until two o'clock P.M., when the verdict was 
reached. It is set out in the affidevits of eave for appellant 
that the court house was cold on that Sunday and the jury suffered 
from the cold but no serious point seems to be made on account of 


this fact. When a verdict was reached, the officer in wharge. 
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called the judge but he did not feel well enough to go to the 

court house to receive the verdict. The judge instructed the 
officer to have the jury seal the verdict and deliver it to the 
clerk which was done. There is a dispute as to whether or not 

the jury was finally discharged. Appellant contends they were dis- 
charged and were paid. The court stated in the record they were 
only discharged until the further order of the court. The next 
day, Monday, was New Year's Day, and a new term of court began. 
There was no court on that day or on the next dayi On Wednesday, 
January 5, at ten o'clock A.M., the court caused the jury to appear 


in open court. Counsel for appellant objected to receiving the 


. verdict on the ground that there was no agreemeut for a sealed 


verdict; that the jury waa discharged without returning a verdict; 
that the term of court at which the case was tried had adjourned 
and another term had begun pefore the verdict was received. The 
court overruled the objections. The seal on the verdict was then 
broken and it was read in the presence of the jury. They were asked 
if it was their verdict ana replied that it was. ‘There is no merit 
in any of these contentions made by appellant with reference to 
this verdict. It was nét error for the jury to return a sealed 
verdict even though there had been no agreement therefor unless 
appellant was in some way injured thereby. Mains vse Cosner, 62 
Ill. 465; Chicago vs. Langlass, 66 Ill. 361; C.C.C. & Ste le Rys 
Co. vse Monaghan, i140 Ill. 474; St. Louis, Vandalia & St. Louis 

Rye CO. vSe Faitz, 19 Ill. App. 85; Grace & Hyde Co. vs. Sanborn, 
124 Ill. App. 473. Wor was it error to seal the verdict even 
though there was no consent of the parties and no leave of court 
therefor. DeHaven vs. United States Brewing Co., 153 Ill. App. 126. 
The separation of the jury after sealing their verdict did not 
prevent appellant from polling the jury and the court had the 
authority to recall the jury after they had separated. Wilcox vs. 
International Marvester Co., 278 Ill. 465. ‘The verdict returned 


into open court was the same verdict which the jury signed and 
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sealed before they separated. They were asked if it was their 
verdict and replied that it was. Appellant did not ask to have 
the jury polled. All of appellant's rights were preserved and 
he was not injured by reason of a sealed verdict having been 
returned. 
We find no reversible error and the judgment will be affirmed. 
Judgment affirmed. 
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wATH OF TLLINOIS, ... 

SECOND DISTRICT. (585 7, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
1 and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
lo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


he above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this- Bw i ane _day of 


m the year of'our Lord one thousand 








nine hundrec 


BE aS oes 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


fgun and held at Ottawa, on Tuesday, the first day of April, 


in the year of our Lord one thousand nine hundred“and 









twenty-four, within and for the Second Distri€t of the State 


ETA. 622 


esent--The Hon. THOMAS M. JETT, Presidihg Justice. 
Hon. NORMAN L. JONES, Jusf/ice. 


of Illinois: 


Hon. AUGUSTUS A. PART » Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER,-Sheriff. 








ire IT ie eeuaey that afterwards, to-wit: On 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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The People of the State 


of Illinois, 2 3 5 TA. G2 ys 


Deft. in error, 
Error to the County Court 
VSe 
of Lake County. 
Agnes Kroll, 


Pltf. in error, 


Partlow, J. 


An information of ten counts was filed in the county court 
of Lake county against plaintiff in error, Agnes Kroll and her 
son, Walter Kroll, charging violations of the prohibition lew. 
The first seven counts charge the unlawful selling of intoxicat- 
ing liquor, the eighth charges the unlawful possession, and the 
ninth charges the unlawful furnishing of intoxicating liquor. 
There was a trial by jury, and a verdict finding the defendant, 
Walter Kroll, not guilty, and finding plaintiff in error guilty 
under the first count. She was sentenced to pay a fine of $200 
and to be imprisoned in the county jail for 90 days. A writ of 
error has been prosecuted from this court to review the judgment. 
It is first urged that the verdict is against the weight 
of the evidence. The evidence shows that plaintiff in error, with 
her two sons, Walter and Victor, lives at the northeast corner 
of Jackson and Fourteenth Streaéts, in North Chicago, Lake county, 
in a two story brick building which faces south. There were 
four rooms on the lower floor. In the front room there was a 
counter, a bar, pool tables, and soft drinks were there sold. 
There was a kitchen, bedroom and pantry in the rear. In December, 
1922, C. Ae Brune, a constable of Lake county, who was in the employ 
of the state's attorney, in company with Forrest Copas and H Mr. ‘ 


Blackwell, went to the premises with a search warrant. They 


went into the front room through the west side door. Five men 


\ 


were sitting in the room eating lunch. Plaintiff in error was 
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‘coming out of the kitchen. She was told by Brune that he had a 
gearch warrant. He testified she turned and ran back into the 
Kitchen followed by Brune. He found some liquor on top of the 
gink and a glass with a broken bottom. Plaintiff in error poured 
some coffee into the sink and tried to rub the liquor into the 
Sink with her hand. She also spilled some colored alcohol into 
the sink. On January 26, 1925, these three men again visited the 
premises with a search warrant. Three men were in the front room, 
and plaintiff in error was in the back room. Walter Kroll was 
behind the ber. They searched the three men and in the pocket of 
Lester Swanton found a pint bottle half full of alcohol. Just 
prior to this time Swanton had been searched at the police station 
in Waukegan and no alcohol was found in his possession. He was 
then released and went directly to the place of business of plain- 
tiff in error. The officers followed him. He stopped at no other 
place and had no other opportunity to get liquor. The officers 
entered plaintiff in error's place about five minutes after Swanton 
entered and the liquor was found on his person. Henry Gerkin 
testified he was in plaintiff in error's place about four months 
before the trial with Frenk Zimmers, that Zimmers went into the 
kitchen and when he came out he gave the witness a drink of liquor. 
On another occasion, Gerkin testified he handed Walter Kroll a 
bottle and asked him to fill it and it was filled with moonshine, 
and the witness paid $2.06 for it and took it home. George K. 
Garrity testified he had been in plaintiff in error's place with 
Zimmers and when they came out Zimmers hed three pint bottle of 
liquor. Zimmers testified he wesfin plaintiff in error's place on 
Jenusrye1, 19235. Plaintiff in error was the only one present, the 
witness bought two pints of intoxicating liquor from her and paid 
$2.00 a pint for it. The next day he was there again and purchased 
three pints of intoxicating liquor of Walter Krell. On another 
Occasion, prior to Jamaryel, he purchased some moonshine and wid 


$2.00 a pint for it but he was not positive who sold it. On mother 
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| occasion he testified he purchased liquor, but was not sure which 


(ene sold it. This witness was arrested on leaving plaintiff in 


i | 
him in possession of the intoxicating liquor which he ‘said he had 









error's place on the last visit by the chief of police who found 


purchased in that place. The two sons deny they sold Swanton 
intoxicating liquor, or thet they ever sold or had any in their 

ie 

possession. Mrs. Frank Dugik testified she saw Zimmers on January 


2, near the Kroll building and plaintiff in error was chasing him 
Baway with a aux, Plaintiff in error testified that Zimmers was 
et her place on January 21 and 22, he came inside of the building 
and she chased him out with a broom and said, "Get away from here, 
a ain't got nothing." She denied she sold intoxicating liquor to 
any of the witnesses, or had any in her possession. Lester Swanton 
testified he was in plaintiff in error's place when, Brune, Copas 
and Blackwell were there. They took a bottle of liquor from him 
and he told them he paid $2.00 for it and got it at Wheeling. This 


" evidence was sufficient to sustain the conviction and it established 


the guikt of the plaintiff in error beyond a reasonable doubt. 











ly limited the cross-examination of witnesses called on behalf of 
“defendent in orrer, and several specific instances are called to 
(our attention where it is claimed error was committed in this re- 
“spect. It will be impossible and unnecessary to consider each of 
these instances in detail. It is a well Imown rule of law and it 
is unnecessary to cite authority to sustain it that the scope of 
the cross-examination is limited by the examination in chief, Only 
"such subjects as were testified to on direct examination are subject 
to cross-examination. This rule was not observed by counsel for 
Plaintiff in error. There was a constant attempt to cross-examine 
Upeveral of the witnesses on subjects whiéh were not covered by 
the direct examination. For example, Brune on direct ex&mination 
testified to the visits by him in December, 1922, and on January 
(26, 1925, and what took place on those occasions, together with a 


few other facts not here stated. On cross-examination couhsel for 


: _ Compleint is madé by plaintiff in error that the court improper- 
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plaintiff in error sought to interrogate him about Zimmers being 





“@runk just before the trial and of attempts made to get him sober 
go he could testify in the case. Four pages of the abstract are 
taken up with questions which refer to these matters which were 
not properly the subject of cross-examination. No attempt was made 
in any of them to 1eX the foundation for impeachment. The court 
properly sustained objections to every question along these lines, 
and yet counsel persisted in asking questions Which were not 
properly the subject for cross-examination. This is true with 
almost every point complained of by plaintiff in error. The court 
Was apparently very lenient in this respect, and probably would 
have been justified in taking summary measures to put an end to 
this method of procedure. Rule 16 of this court provides that the 
party bringing a cause to this court, shall file a printed abstract 
‘or abridgment of the record. The evidence shall be given in 
Narrative form so as to clearly present its substance, but questions 
and answers may be given when necessary to present alleged errors. 
The purpose of this rule is to enable this court from the abstract 
to fully determine all questions presented for review. Counsel for 
plaintiff in error did not comply with this rule in many instances. 
For example, on the cross-examination of Zimmers, counsel for plain- 
tiff in error sught to interrogate him with reference to his in- . 
toxication on the day of the trial, about his being in the custody 
of officers who attempted to sober him up, and with reference to 
certain conversations he was supposed to have had with counsel for 
Pleintiff in error in the rear of the court room just prior to the 
trial. Over six pages of the abstract were taken up with these 
questions. From these mges it would appear that the coutt sustain- 
6d objections to alimost every question asked along those lines. 
Defendant in error has filed a supplementary abstract which shows 
that all proper questions were permitted to be answered. If we 


Were to depend upon the abstract prepared by plaintiff in error, 





might have been misled into serious error as to what ectually 
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took place, but we have been prevented from making this error by 

our examination of the additional abstract and by going to the 
record. Under these circumstances, we would be justified in affirm- 
ing this judgment without the additional labor which could have been 
prevented if the rules had been complied with. We have, however, ' 
read the evidence and considered all of the errors assigned. We 
find no merit in any of theerrors alleged with reference to the 
limiting of cross-examination. 

Complaint is made of two instructions given on behalf of de- 
-fendant in error. One told the jury it was the duty of the state's 
attorney to use every legitimate means to secure evidence, and to 
prosecuté a case of this Kind; and the other defines a reasonable 

doubt. The abstract does not show whether either of these instruct- 
ions were given or refused, so no error can be assigned on either 
of them. Complaint is alw made of an instruction which told the 
jury that "If the defendant shall through his clerk, agent or ser- 
vent, sell intoxicating liquor, he shall be equally as guilty as 
if he had personally sold such liquor." The objection is that 
there was no evidence on which to base this instruction. There 
was considerable conflict in the evidence as to who was the ower 
of these premises. There is evidence tending to show they belone 
t the plaintiff in error, and there is evidence to show they were 
Operated by her two sons. For this reason, there was evidence on 
Which to base the instruction and it was properly given. Even if 
there had been no such evidence, the instruction did not cause any 
“injury to the plaintiff in error. 

Eight instructions refused and one modified on behalf of the 
plainttiff in error are assigned as error. Thirty-one instructions 
were submitted by plaintiff in error. Sixteen were given and the 
balance refused. Some of the instructions refused stated correct 
propositions of law, but those given fully informed the jury as to 
every right of the plaintiff in error. The facts were not compli- 
cated and there was no necessity for burdening the court with so 


a instructions. 
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On the motion for a new trial, the plaintiff in error submitted 
affidavits of newly discovered evidence. The substance of the 
affidavits was that Joe Morse, on Sunday sfternoon, January 21, 
went with Zimmers to 454 Glencoe Road and bought several bottles 
of whiskey at the particular time when the witnesses testified 
Zimmers was in the plaintiff in error's house eighteen miles away. 
The affidavits show that the affiant knew of the arrest of Zimers 
on January 22, but that Zimmers'’ testimony was not called to his 
attention until about April 1 and that counsel did not know about 
it until about April 6. The evidence presented by these affidavits 
was at best of an impeaching character and was not ground for a 
new trial. Harter v. People, 204 Ill. 160. Wo diligence was shown 
in the presentation of these facts. There must be specific facts 
stated showing inability to learn of the newly discovered evidence. 
Even if the evidence had been produced it would merely tend to 
impeach Zimmers to some extent. It would also impeach the plaintiff 
in error and Mrs. Duzik, both of whom testified that Zimmers yas 
et the plaintiff in error's house at the times testified to by him. 
The court, under these circumstances, was not justified in granting 
& new trial. 

Complaint is made that the evidence of Gerkin and Garrity was 
admitted for an improper purpose; that plaintiff in error on Nov- 
ember 5, was taken before a justice of the peace and pleaded guilty 
to violating the prohibition law. It is insisted by the plaintiff 
in error that it was necessary to introduce the record of the justice 
for the reason that defendant in error persisted in offering evi- 
dence of violation prior to November 6; that plaintiff in error 
moved to exclude all evidence of violations prior to November 6, 
and the motion was overruled. The objection to the record of the 
proceeding before the justice is without merit for the reason the 

plaintiff in error offered this testimony and presented it to the 
| jury. Defendant in error agreed to exclude the evidence prior to 


November 6, but plaintiff in error refused the offer unless it 
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applied to all of the evidence of these witnesses. VPlaintiff 

in error may have been entitled to have the evidence prior to 
Novegber 6 excluded, but on account of her refusal to accept the 
offer no error can be sustained on that ground. 

Complaint is made that the bourt improperly limited the time 
of argument to thirty minutes, when the plaintiff in error wanted 
forty-five minutes. It appears that some important statements and 
conversation between counsel and the court upon this question were 
omitted from the abstract, and for this reason we will not consider 
the question except to say that no error was committed in this 
respect, 

During the argument by defendant in error, plaintiff in error 
objected to the statement that Zimmers purchased liquor from one 
of the boys who was in the employ of, or who was working for his 
mother. Plaintiff in error contends that there was no evidence 

to this effect, but that there was. evidence to the contrary. 
Counsel for plaintiff in error in his argument said that Zimmers 
Was peddling booze in Highland Park at the time he was arrested. 
An objection was sustained to this argument. There were various 
Other statements about Zimmers having been taken to the state's 
attorney's office. An objection was made but the court merely 
Ordered counsel to confine himself to the testimony. ‘The plaintiff 
in error insists that on account of this improper argument she 
was prejudiced. The entire argument on both sides does not appear 
in the abstract, but from whet does appear, it is clear that im- 
proper argument was not limited to one side. For example, counsel 
for plaintiff in error said, "There is no reason in the world why 
the jury should be harsh in this case in view of the fact that 
Persons enacting this law have their cellars full of whiskey, and 
the state's attorney and other people have liquor in their base- 
Ments". "This man was arrested by police officers who drenk from 
this bottle, this bottle was full when seized end is no partly 


pty." Counsel on both sides should confine themselves to proper 
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gument and should not discuss questions which are not in evidence. 
are not diposed to reverse a case for improper argument on one 
de, where it appears there was improper argument on both sides. 
| Plaintiff in error insists that the court improperly restricted 
intiff in error in the examination of jurors before they were 
rn. The error complained of, if there was one, was not suffi- 
ent to require a reversal of the judgment. 
We find no reversible error and the judgment is affirmed. 
cost of the additional abstract will be taxed against the 
intiff in error. 


Judgment affirmed. 
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AT A TERM OF THE APPELLATE COURT, 


zun and held at Ottawa, on Tuesday, the first day of April, 


in the year of our Lord one thousand nine hundred and 









twenty;four, within and for the Second District of the 
Si rllinois: 


\Hon. NORMAN L. JONES, Justice. 
on. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 





WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 2 41924 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 















ten. No. 7316 


| Albert Monks, of Winnebago County. 


} Appellent. 


Partlow, J. 


Appellee, J. B. Hite, recovered a judgment for 


| 


appeal was prosecuted, 


Et is conceded that appellant was guilty of negligence 


but it is insisted that the trisl court entertained the wrong 


J. B. Hite, 
Appellee OMWRFTA LC 
ppellee, See eS st elie 6 2 
vs. Appeal from the County Court 


Albert Monks, on account of damages to an automobile, and this 


theory of damages, end that the judgment should be reversed or 


a remittitur entered. 


The evidence shows that on November 25, 1922, the 


$107.25 in the county court of Winnebago county against appellant, 


dey of the accident, appellee was the owner of a Buick automobile, 


@ight years old. It was stending at the curb on Harlem Aveme 


in the city of Rockford and aprellee and a msn by the name of 


Lane were sitting in the car. Appellant was driving his auto- 


Obile along the same street. When he came to the place where 
appellee's abies standing, a third automobile crowdéd 

| appellant's car so that it struck the left front wheel of 
appellee's car and damaged it. The damages were $5.00 to 
straighten the front axle; $10.00 for labor in meking the 
Tepairs ; $18.00 for a new front wheel and $6.25 for labor on 
the same; and $8.00 for other parts, making a total of $37.25. 
In addition to these items the evidence shows thet the frame o 
appellee's car was bent and it would cost from $50 to $70 to 


straighten it. Over the last item the most of the dispute in 


£ 


this case arises for the reason that $70 was allowed for meking 


repairs and the evidence shows the repairs were never made and 
appellent contends it was not necessary for them to be made. 


is admitted that the frame was sprung or bent and the evidence 
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| shows this might interfere with steering the car. In support 

| of his contention that repsirs, which are not made are not a 

_ subject of recovery, appellant cites Travis vs. Pierson, 43 I11. 
| app. 579, where it was held that the innocent party is entitled 
| to recover what is reasonably necessary for him to pay and he 

| does pay in order to repair the damage done." In Lathan vs. C. 
} C.c. & St. Ll, Ry. Co., 164 Il]. App. 559, it was held that 
when personal property hes been injured by the negligence of 

. enother and can be repsired, the proper measure of damages is the 
| cost of repairs. *** If the property cannot be repaired, then 

k the measure of damages is the difference between the market 

| value of the property before the injury, end the value of the 
wreckage.". To the same effect is Crossen vs. Chicago & Joliet 
Electric Ry., 158 111. App. 42; McDonnell vs. lake Erie & West- 
ern Ry., 208 Ill, App. 442. There is evidence tending to show 


thet it was necessery to straighten the freme in order to proper- 


frame was a question of fact for the jury and we would not be 
justified in disturbing the finding on this point unless it was 
Seissriy agsinst the weight of evidence which we do not feel 
justified in seying. If it was necessary to straighten the 
frame, there is ample evidence to sustain the amount esllowed 
for thet work. Complaint is made of the evidence relative to 
the cost of a new front wheel and the cost of straightening 

the axle but we do not think there is any merit in either of 
these complaints. 

A. L, Hutchins, proprietor of the Buick garage, testified 
that he remembered sending out a statement itemizine the repairs 
made end that hke paper which was handed to him on the witness 
stend looked like a copy of that statement. Appellant asked 
him if the statement was to the effect that the cer was put in 
first class condition. An objection was sustained to this 
question and this ruling is assigned as error. The statement 
handed to the witness was in writing and spoke for itself. 


What it contained was not the proper subject of parole evidence 





ly steer the car. Whether or not it was necessary to straighien the 
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the objection was properly sustained. 
Complaint is made of two instructions given on behalf of 
he appellee. We do not think either one of them is subject 


o the criticism mede against it. 


The judgment will be affirmed. 


Judgment affirmed. 






_honistasa yliegoig eew moltostdo. ost ba 

to tisded £50 trav tg eeuicarecant owt to sbem.at Tete lama yma | | 
tostdve at modt to eno qedtie amidt ton ob of seollegqs atti] 
att damisge eban aatoitkre alt 0% 

Vo" woab:,| 

-bomttiie ed [Lin cmemgahut edt ot , S O28 


at 


rey? ' ag J. QU RS Ng node | 
Jomiitie tremghok . ae . kno teehee 


tytoe Le 


a UA, ES 


TL Peete 


j ani, 
Me, 
« 
¢ REST 
ang Tou 


> a 
seeny 
«A 
a 
‘: 
7 os Tey < 
, ' it oh vi fe 





PATE OF ILLINOIS, ) : 

SECOND DISTRICT. (58-1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

1and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

> hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 

ie above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the,seal of 
said Appellate Court, at Ottawa, this > 7h _day of 


the year of our Lord one thousand 






nine hundre 






rk of the Appellate Court. 





oO 
; y 
7 ’ 
, 
te 
e 
Se 
‘ 
: oO | 
\ , t 4 
ie 533} {/ aif { ty igs it | t i | ' j 
at ty ¢ 
' i | fly ay ut } bap scill! F ildo.149 
/ i t aM (i Moto 74 ra rier 
; 
i 
) kt 
' hod ! ifs AOWT ? { tao |b 
ree 
»® 7 Liet La) } 


ti log lise 





\ : y 
Vey YD AVA ated y Aye 5 





Pee aniapg ied 
Out 7, SG a 


AT A TERM OF THE APPELLATE’ OURT, 


‘a 


) 
\ * j 
Begun and held at Ottawa, on Tuesday, the ffirst iday oF 


in the year of our Lord one thousa nine huadred 












twenty-four, within and for the Second District/of the State 


of Illinois: 


Present--The Abn. THOMAS M. JETT, Presidin 
Hon. NORMAN L. JONES, Justi 
Hon. AUGUSTUS A. PARTLO 
JustUs L. JOHNSON, 


E. J,\WELTER, She 


BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 2 4 1928 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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Gen. No. 7319 Ag. 18. 


The People of the State 9 a5 TA, 622 
of Illinois, 
Defendant in error, 
Error to the county court 
Vs. 
William Wallace, 


Plaintiff in error, 


of Warren County. 


Partlow, J. 


Plaintiff in error, William Wallace, was found guilty in 
the county court of Warren county of selling intoxicating liquor 
under the second count, and of the unlawful possession of intoxicat- 
_ing liquor under the thira count of an information. He was sen- 
tencea to pay e fine of 4150 on each count and to be imprisoned 
in the county jail for three months, under the second count, and 
@ writ of error has been prosecuted from this court. . 
It is first urged that the verdict is contrary to the evidence. 
“The evidence shows that the state's attorney of Warren county 
entered into a contract with the Mooney Detective Agency of Chicago 
for the services of two investigators, C. K. Hammond and Sam Goldman, 
ing & Fall Festival held in the city of Monmouth, during September, 
“1923, to investigate violations of the prohibition law. These in- 
- vesticators were employed upon a weekly salary paid to their employ- 
r. Their witness fees claimed in cases in which they testified were 
to be paid into the county treasury. Their reports were made to 
their employer who turned them over to the state's attorney. Plain- 
ff in error wes conducting, whet he called, a restaurant on South 
“Fifth Avenue, in the city of Monmouth, which wes equipped with the 
uel restaurant fixtures. On Saturday, September 22, 1923, between 
) and 11 o'clock in the formoon, these two investigators, in com- 
ay with one Everett Murphy, a colored man, went to the place of 


Siness of plaintiff in error. They testified they bought three 
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drinks, and were each given a drink by plaintiff in error, and 
upon leaving one of them purchased from plaintiff in error a pint 
of intoxicating liquor. On behelf of plaintiff in error, four 
witnesses testified they were in plaintiff in error's plece when 
the investigators srrived, and that Murphy wes not with them. 
Some of them testified that both investigators were under the 
influence of liquor; that the investigators asked for liquor 
and plaintiff in error told them he was not selling liquor, anda 
even if he was selling liquor, he would not sell it to them because 
of their condition. It is insisted that the investigators were 
unable to correctly describe the furnishings of the restaurant, 
and do not agree where the licuor was kept. For these reasons 
it is contended that the evidence of the investigators is not 
reliable and that the state failea to prove, beyond e reasonable 
doubt, the guilt of the plsintiff in error. It was the province 
of the jury to determine which witnesses were telline the truth. 
The plaintiff in error did not testify. If the jury believed 
the evidence of the investigators, the plaintiff in error was 
guilty, and if the jury did not believe their testimony, but did 
believe the four witnesses for the plaintiff in error, he was not 
guilty. After seeing the witnesses and hearing all of the testimony, 
the jury saw fit to believe the evidence on behalf of the defendant 
in error. This court will not set aside a verdict unless it is so 
palpably against the weigsht of the evidence as to show that it was 
the result of passion or prejudice. People vs. Popvich, 295 Ill. 
491; People vs. Karpovich, 288 Ill. 268; People v. Iutzow, 240 Ill. 
612. We cannot say the evidence does not establish the guilt of 
the plaintiff? in error beyond a reasonable doubt. 
- he third instruction tells the jury thet if they believe 
from the evideticé beyond a reasonable doubt that the pleintiff in 
error, either by himself or his agents or servants, sold intoxicating 
_iiquor, then you may find the defendent guilty of unlawful sale of 
intoxicating liquor. It is contended there was no evidence that the 


liquor was sold by the agent or servant of the plaintiff in error 
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and for this reason the instruction was erroneous. If the 
plaintiff in error was guilty, there could be no controversy 
as to who sold the liquor. The witnesses for the defendant in 
error testified to only one state of facts. Under those facts 
plaintiff in error was either guilty or not guilty, and the sale, 
if made, was by plaintiff in error himself and by no one else. 
There was no evidence on which to base the lansuage in this 
instruction complained of, but the juryfras not misled thereby 
and no injury was done the plaintiff in error. 
The fourth instruction told the jury it was not necessary 
for the people to prove the plaintiff in error knowingly and 
wilfully violated the statute, but all that it was necessary to 
prove was that he violated the law. Plaintiff in error contends 
the instruction does not state the law, that it is involved, hard 
to understand, and calculated to mislead the jury. This instruct- 
ion means that the plaintiff in error was responsible for the usual 
and reasonable consequences of his acts and thet it was not nec- 
essary to prove any intent. A person is always presumed to intend 
that which he voluntarily and wilfully does, and he must always be 
presumed to intend the natural consequences of his acts. Crosby 
ve Pedple, 157 Ill. 325; There was no error in giving the fourth 
instruction. . 
The jury found the plaintiff in error guilty as charged in 
counts two and three without reference to the information. Plaintif? 
in error contends the verdict must contain either in itself, or by 


reference to the information, every matérial element of the crime, 


and that no element of the crime is embodied in this verdict. There 
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is not disputed that an information was filed and that the case 


was based entirely upon the information. All of the instructions 
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referred to the information. It is vary technical to insist 
that the jury did not understand what they were doing when they 
returned a verdict of guilty on counts two and three. Wo other 


| 
| 
conclusion can be reached than that they had in mind the counts 


of the information on which the prosecution wes based. 


We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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PATE OF ILLINOIS, ) .. 
SECOND DISTRICT. (58) 7 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
0 hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


1e above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said a a at Ottawa, this— <3 07K ___day of 
: : in the year of our Lord one thousand 


nine hundred and twenty- 
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BE IT REMEMBERED, that afterwards,” to-wit: On 


JUL 2 4 1924 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Farmers National Bank of ‘’rophetstown, 


) 
Appellant, °) 3 is J.A. 6 yes 3 
) 
) 
) 


VS. Appeal from the Circuit 
Court of Whiteside County. 


Appellee, 


On July 13, 1921, appellant, the Farmers National Bank 
Prophetstown, obtained judgment by confession for $4499.22, in 
e circuit court of Whiteside county, against appellee, George 
frautwein, upon a promissory note. Upon motion of appellee supported 
affidavits, the judgment was set aside and vacated and leave 
S granted appellee to plead. Additional counts eonsisting of 
jhe common counts were filed, together with a bill of particulars. 
ppelice filed the general issue supported b,; an affidavit denying 
the execution of the note. A jury was waived, there was a trial by 
the court, a finding in favor of appellmt and judgment was rendered 
against appellee for $4549.81. An appeal was prosecuted to this 
eourt and the judgment was reversed and the cause remanded on the 
ground that the evidence did not establish a ratification by 
:.... of the note sued on, and that a right of recovery was not 
establishes umier the evidence and the law. (228 Ill. App. 356) 
Upon the case being redocketed in the trial court there was a second 
trial before the court without a jury, a finding in favor of appellee, 
and to review the judgment upon the finding an appeal has been 
prosecuted to this court. 

When this case was before us upon the former appeal we stated 
@ll of the facts and it wll not be necessary to repeat them. We 
also considered and determined every question raised by that appeal. 
The law -as laid down in that opinion is binding on this court and 
mst be taken as the law of this case in so far as the law is 
Applicable to the facts. Zeople vs. Militser, 301 Ill. 264; People 
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vs. Young, 309 I11. 27; Moryanrath vs. Kink, 227 Ill. App. 244. 

The facts as found in our former opinbén are binding upon this appeal 
except in so far as they are changed by new evidence introduced 

upon the last trial. | 

At the time the note in question was signed and delivered by 
appellee it contained the name of uc payee, that space being left 
blank. We held on the former appeal that it was agreed between 
the parties that the payee should be the Bank of: Prophetstown and 
that the name of that bank was to be writtan in the blank space; 
that on account of the fact that the appellant was made the payee with 
out authority or subsequent ratification by appellee that there 
could be no recovery agains ts Ppellee. Appellant now contends that 
on the second trial new evidence was introdueed which requires us 
to change our finding on this question. 

On the first trial appellee testified that there was no payee 
in the note at the time it was signed. The spase was left blank 
but it was agreed that the bank of lfrophe$stown should be the payee. 
There was practically no other evideiice on this point. At the see- 
ond trial appellee testified substantially as he did on the first 
trial, but Hugh E. Yaddock, who conducted the negotiations for 
the note with appellee, testified that there were no directions, 
agreement or instructions as to who the payee should be. It is 
Claimed by appellant that this testimony by Paddock overcomes the 
eivdend evidence of appellee and the trial court should have 
held accordingly. 

We do not agree with this contention. Tlere are certain un- 
disputed facts in evidence which speak louder than the evidence of 
Hugh E. Paddock or any other witness. On dune 24, 1920, appellee 
wanted to use $5000. He had on deposit in the Bank of Prophets- 
town more than that amounto of money. He went to the bank to with 
' @raw the money. He was induced tc leave his money on deposit and 


to give the note in question for $5000. He received the money from 


the Bank of rrophetstown. His note wasdelivered to the bank, where 
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it remained without a payee until July, 3, 1920, when it was 
transferred to appellant and appellant's "nome wes stamped in as 


as pgyee. On August 17, 1920, after the note was transferred 

to appellant $742, was paid by appellee on the principal to the 

’ Benk of Prophetstown and later this money was paid to anpellant 
by Faddock. On October I, 1920, appellee wanted to pay $3000. on 
the principal, but was induced by Faddock not to do so, but ne was 
induced to place the money on deposit in the Bank of Prophetstown. 
On neither of these last two occasions was appellee informed that 
the note was the property of appellant. It was not until January 
4, 1921, when appellee received notice from appellant, that 
appellee kmew the note belonged to appellant. The new evidence 
introduced on the second trial to the effect that ee no 
agreement es to the neme of the payee to be placed in the note 
was not ae vem to change our former finding on that point. 

We hel¥ upon the former appesl thet the act of the cashier of 
appellent in inserting appellent's name in the note Kas payee, 
under the evidence, was not ratified by eppellee so as to make 
him liable for the payment of the note. It is insisted by 
appellant that the evidence on the first trial on this point was 
of a passive nature, while on the last Fi trial it was of a | 
positive character; thet it shows thet appellee did not rely on what 
the cashier of appellant told him ith eference to the payee of 
the note, but that the evidence shows that appellee saw the note, 
admitted his signature, and thereby ratified the note end its 
payee the same as if he hed executed a new note in phace of it; 
thet it takes no more evidence to ratify a contract already made than 
it takes to make it in the first instance. We have exemined the 
evidence on the last trial to see if it sustains this contention. 
We are unable to discover very much difference inthe evidence on 
the two trialg, or that the evidence on the last g- triel was 
more positive than it wes on the first. The note was transferred 
to appellant on July 3, 1920, and yet on August 17, 1920, appellee 


paid $742. on the note to the Bank of Prophetstown end it was 
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4 
accepted the same as if that bank owned the note. On October I, 
1920, appellee offered to pay $3000 on the note and still he was 
not informed that the note belonged to eppellent. The Bank of 
Prophetstown closed its dowrs on December 51, 1920, and on Januery 
4, 1921, appellee received notice from appellant that it owned the 
note. This was the first notice that appellee had that sppellant 
owned the note. Ue immediately went to the bank end did not form. 
ally demand to see the note as claimed by aprvellant, but he asked 
to see it. Ha testified he did not have his glesses end did not 
look to see who was the payee, but merely looked to see if it was 
his signsture to the note. 4e sew that itvas his signature end did 
not inspect it any closer. He is not seriously contradicted in 
thé& respect by the evidence on behalf of appellant. The note 
was put in judgment in July, 1921, and appellee testified he exemined 
the note in the clerk's office efter it was put in judgment, send 
discovered that appellant was the payee. After carefully examining 
the evidence relstive to = ratification by appellee we see no 
reason for chenging the views expressed in our former opinion. 

Appellant contends that appeilee by filing his cleim in bank- 
ruptcy ageinst the estate of George E. Faddock ratified the note 
and is now liable for its payment. This cuestion was fully con- 
sidered upon the former appeal. The evidence relative thereto is 
the same and we see no good reason for changing the views et thet 
time expressed. 

The judgment of the trial court was in accordance with evidence 
and the law as announced by this court on the former appesl and for 


thet reason the judgment will be effirmed. 


Judgment effirmed. 
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STATE OF ILLINOIS, ae 
SECOND DISTRICT. teen 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and we seal of 
said COs Court, at Ottawa, this eBIE: _day of 
5 mi the year of our Lord one thousand 


ny Bae, 
1) 
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nine hundred and 
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Begun and held at Ottawa, on Tuesday, the first day of 
in the year of our Lord one thousand nine hundred 
twenty-four, within and for the Second District /fof the State 


Offa alcinionis)s 


1 
JUSTUS L. JOHNSON, Clerk. 


.E. J, WELTER, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 2 4 1924 


the opinion of the Court was filed in the 





CHerk”"s office of said Court, in the words and figures 


| following, to-wit: 





t' od 








Gen. Noe 7354 Age 3 


Raymond F. List, 9351.A. 623 


appellee, 
an Appeal from the Circuit Court 
Joseph McKiskie, 


of Boone County, 
appéellent, 


Partlow, Jd. 


Appellee, Raymond F. List, filed his bill in the circuit 
court of Boone county against appellant, Joseph McKiskie, praying 
for an injunction to restrain appellant from disposing of twenty- 
seven shares of stock of the National Sewing Machine Company alieg- 
ed to be pledged by appellee to appellant as security for an in- . 
debtedness to appellant, and for a decree ordering appellant to 
deliver the stock to appellee. Appellant answered the bill, there 
was a hearing before the chancellor, a decree entered as prayed, 
and from that decree this appeal is prosecuted. 

The Rogers Grain Products Company was organized in December, 
1920, at Belvidere, Boone county, for the purpose of dealing in 
feed and distributing mill-feed in northern Tllinois and © uthern 
Wisconsin. Its name was afterwards changed to the Boston Milling 
Company. From August 1, 1921, to July 15, 1922, appellee was 
connected with the company. During all, or a part of this time, 
he was © stockholder, director, treasurer and manager. #. W. Boston 
was secretary of the company. Appellant began work for the compay 
on August 1, 1921, as a selesman and buyer, and continued as such 
until October 21, 1922. -Almost from the time of its organization 
the company was in financial difficulties and could not promptly 
pay its obligations. This continued until in January, 1923, when 
it was adjudged a bmkrupt . David Patton was the pwa&sident of the 
National Sewbhg Machine Company and was the father-in-law of 
appellee. In July, 1921, appellant sold to the Milling Company, 
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$381 wrth of oats for which he never was paid. The Milling 
Company was also indebted to a son-indlaw of appellant for about 
$1250 for grain sold the company. In the early mrt of 1922, the 
Milling Company borrowed of one McIntosh, $1000 and geve as security 
therefor, the note of the Milling Company with appellant as security 
which note was subsequently paid by appellant and he never was 
repeid by the company. In April, 1922, appellee had a talk with 
appellant relative to borrowing $2300 to pay the debts of the 
Milling Compmy. As a result of this conversation, on May 21, 1922, 
appellent loaned to appellee $2500 and took appellee's personal 
note therefor. At the same time, appellee gave to appellant twenty- 
seven shares of stock of the National Sewing Machine Company owned 
by appellee, of the par value of $50 a shere. Appellee claims 

the proceeds of the $2300 note was used to pay the $1250 owing by 
the Milling Company to the son-in-law of appellant for grain bought, 
and that the balance of the $2300 was used to pay for a car load 

of chicken feed purchased by the Milling Company for which it was 
umable to pay, the car then being on the railroad tracks. Appellee 
contends that the twenty-seven shares of stock were put up by 

him as security for the payment of the {2300 note and for no other 
purpose. Appellant contends that he loaned appellee the °2300 

on appellee’s own personal note for the re that appellee was 
financially responsible, and that the twenty-seven shares of stock 
were put up as security for the $1381 which the Malline company 
owed appellant, being the $381 for grain sold and the $1000 on 

the MeIntosh note. When the $2300 note became due, it was not 

paid, appellant put it in judsment and execution was issued thereon. 
Appellee paid the judgment and made a demand on appellant for the 
delivery of the twenty-seven shares of stock. Appellant refused to 
deliver the stock on the ground that it was not put up as security 
for the $2300 note but was security for the $1381. Upon the re- 
fusal of appellant to deliver the stock appellee filed the bill in 
this case, set up the facts substantially as above stated, prayed 


for an injunction to restrain appellant from selling, or disposing, 
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of the stock pending the hearing, and that upon a final hearing 
appellant be ordered todeliver the stock to appellee. Appellant 
answered the bill denying that the stock was put up as security 
for the $2300 note and alleging that it was put up as security 
for the $1381 debt. 

It is stated by appellant in his brief and argument that 
the only question in this case for review is the question of fact 
as to which of the tw obligations the twenty-seven shares of 
stock was pledged to secure. Only four persons were called as 
witnesses, appellant, appellee, Boston. and Patton. The last two 
witnesses testified on behalf of appellee, and appellant was the 
only witness on his side of the case. Apyellant and appellce 
testified diametrically opposite to each other and in accordance 
with their respective claims as above set forth. In addition to what 
has already peen stated, appellee testified that at the time the ' 
2300 note was given, nothing was said about the Millins compmy 
being indebted to appellant im any amount; that appellee thought 
the Milling Company was indebted to appellant for $175 advanced 
by appellant to release a bill of lading on some sacks, but at that 
time he did not know that the Milling Company was indebted to 
appellant for $1000 on the MeIntosh note; that appellee left the 
employ of the Milling Company on July 15, 1922, and began working 
for the National Sewing Machine Company; thst it was not until 
October, 1922, that he first learned that the Milling Company owed 
appellant $1000 on the McIntosh note. Appellant contends that the 
statement of appellee that he was ignorant of the $1581 indebtedness 
at the time the $2500 note was given, is highly improbablg for the 
reason that appellee was the treasurer of the Milling Company and 
must have known of its financial condition and of this %1000 
MeIntosh note, and that in several conversations appellee admitted 
this knowledge. Patton testified that in October, 1922, he mt 
appellant on the street and appellant said he had a note against 
appellee for $2500 and mentioned that the twenty-seven shares of 
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stock of the National Sewing Machine Company were collateral for 
the note; that nothing was said in this convergation about the $381, 
or the $1000. He further testified that a few days later he had 
another talk with appellant in which appellant said he had en open 
account amounting to several hundred dollars and gave Patton to 
understand appellee was liable for it. Patton called appellant's 
attention to the fact that the open account had not been mentioned 
by eppellent in their first conversation. Patton told appellant the 
note could be taken care of provided.the collateral was surrendered, 
and appellant said the collateral could not be surrendered until 
the open account was paid. Patton also testified that in this 
@econd conversation nothing was said about the $1000 note. Patton 
also testified that some days Jater he had a conversation with 
counsel for appellant in which counsel told him there was a thousand 
dollar note, and Patton replied that he had never heard of it before. 
Patton testified he did not think appellant ever mentioned the %1000 
note to him. On direct examination Boston testified he had a talk 
with appellant in which appellant said he had the stock as collateral 
for the $2300 note; that the witness could not recall that appellant 
said the collateral was to apply on the open account; that appellant 
said he mould have the stock to cover the additional money, but 
he did not say the collateral oevered anything except the %2300; 
that his recollection was that the first time he learned the collater- 
al was to cover anything except the $2300 was after the company : 
went into bankruptcy. On cross examination, however, Boston testi- 
fied that he heard on several occasions before the bankruptcy, 
_ the appellant claimed the collateral should cover the indebtedness 
other than the $2300; and that appellant said the stock was put up 
to cover the other indebtedness. Appellant testified that the stock 
was given as security for the $1581, end not for the 52300; that | 
Boston told appelisnt that appellee was good for the $200, and that 
appellant had security for the balance of the indebtedness. He 
testified that in the first talk with Patton he told Patton about 
the $381, and that he did not think he tola Patton at thet time that 
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he had security for the $2300. Then the appellant testified "I 
guess I did, come to think". He later denied that he told Patton 
the stock was to secure the $2500, and said he told Patton it was 
to secure the other indebtedness. On cross examination appellant 
said he did not testify on direct examination that he told Patton 
the stock was to secure the $2300, that if he did so testify it 
was a@ misuhderstanding on his part. He admitted that Patton told 
him, in their second conversation, as testified to by Patton, 
that nothing had been said in the first conversation about the 
$381 and the $1000, but he testified that in the first conversation 
he tola Patton about the $381. 

We have attempted to set out in detail, so far as space will 
permit, the salient facts and testimony. It may be there are 
other facts which should be stated but these are sufficient to 
determine the questionat issue. It is apparent from this testi- 
mony that it is in sharp conflict. There are contradictions, mis=— 
statements, and possibly misrepresentations. ‘These are not confined 
to one side, but are on both sides. We have read the evidence with 
considerable care. Appellee is corroborated in several important 
respects by Boston and Patton. We are impressed, from the reading 
of this evidence, that appellant was not a very good witness. He 
not only contradicted himself in several importent respects, but 
he seems 60 heave been very uncertain as to meny important details. 
He testified to one certain state of facts, and then within a few 
minutes contradicted himseif, and said that he did not so testify. 
Under these circumstances much must depend upon the appearance of 
the witnesses on the stand and their manner of testifying in order 
to correctly determine the weight of the evidence. We are deprived 
of this privilege and must depend upon the evidence as it appears 
in the record. If the chancellor believed the testimony of the 
witnesses on behalf of appeliee, he was justified in entering the 
decree. The chancellor saw the witnesses and heard them testify 


and is in a better position than we are to determine the truth of 
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the controversy. We are not at liberty to disturb the finding 

of the chancellor unless we can say it is manifestly against the 
weight of the e¥idence. We do not feel that the decree is against 
the manifest weight of the evidence, but, in fact, we are of the 
opinion that it is in accordance with the manifest weight of the 
evidence. For these reasons the decree will be affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, | $5 


SECOND DISTRICT. eat J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this VT Th day of 


the year of our Lord one thousand 





nine hundred at 


> Of the Appellate Court. 
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AT A TERM a oes COURT, 
Begun and held at Ottawa, on T ay first day of Apri - 
in the year of our Lord one thouga undre 


twenty-four, within a wpe tHe Fad 


A. 






of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 







Hon. NORMAN L. JONES, /Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, 


E. J, WELTER, She 


BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 2 41994 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 


a 


Gen. No. 7331 Ag. 27 


Rzra Holtzman, 2 5 ] A. 6 yd 3 


appésllee, 
Appeal from the City Court of 
VSe 
the City of Sterling. 
Thomas EH. Robinson, 


.eppellant, 


Partlow, d. 

Appellee, Ezra Holtzman, obtained judgment for “1000 in 
the city court of the city of Sterling sgainst appellent, Thomas 
E. Robinson, for fraud and deceit, and this appesl followed. 

In June, 1922, appellee was the owner of an automobile truck 
which he traded to the appellant for a note of $1000. Appellant 
represented to appellee, at the time of the trade, that the note 
was good and that the maker thereof owned property more than was 
sufficient to satisfy the note, Appellent, however, endorsed the 
note without recourse. Before the note became due, the maker filed 
& petition in bankruptcy, listing the note as a liability, where- 
upon appellee began suit against appellant for fraud and deceit, 
alleging that appellant had misrepresented the value of the note arid 
the financial responsibility of the maker. 

It is claimed by appellant that there is a variance betwem the 
declaration and the proof; that the declaration is based upon the 
value of the truck while the proof? is based upon the vahue of the 
note, hence there is no proof of damages on which to base the verdict; 
that the court improperly instructed the jury that the measure of 
damages was the value of the note instead of the value of the truck. 
In speaking of the measure of damages in his brief appellant says:- 
"There is an appalling conflict of authority upon this question. Some 
states follow one rule, some follow the other, and some (including 
Illinois) have applied first one rule and then the other with utmost 
disregard of the established principle, resulting in the hopeless 


confusion of law and lawyers. With such a conflict in authority, we 
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believe this court is free to decide the question as if it were one 


of first impression. And we would respectfully suggest that the ~ 
proper wsy to decide the question is to get at the fundsmentsl 
principle involved, and work out a logical result from it." 
In all of these contentions we think appellent is laboring 
under a misapprehension. The declaration is based upon the value 
of the note and not on the value of the truck. It sets out the 
facts incident to the trade, and alleges that the automobile truck 
was worth $1100, but concludes with the allegation that the note is 
still in the possession of the appellee and unpaid; that the maker 
has failed in business, been adjudged a bankrupt, has scheduled 
said note as part of his indebtedness, and that said note at the 
time of its transfer vy appellant, was worthless; and so the appelkant 
deceived and defrauded appellees to the damage of appellee in the sum 
of $1100, and therefore he brings this suit. These averments must 
be construed as declaring upon the value of the note. It is true the 
value of the automobile truck is alleged in the declaration as being 
$1100, The note was for $1000. If the declaration had concluded 
to the damage of the plaintiff in the sum of $1000 instead of $1100, 
we do not think there could be any controversy but whet the damages 
were based upon the value of the note and not the value of the truck. 
Not only do we think tke declaration is based upon the value of 
the note, but this is in accordance with the settled law of this state. 
As a general rule, in en action on the case fdr fraudulent representa- 
tions in the sale of property, the measure of the damages is the 
difference between the value of the property as it is and what it 
would be worth if the representations had been true. Drew vs. Beall, 
62 Ill. 164; Antle vs. Sexton, 137 Ill. 410; Laughlin v. Hopkinson, 
292 Ill. 80; Hazelton vs. Crolus, 132 Ill. App. 512. But in an 
action for fraud and deceit for the sale or exchange of notes it was 
held in Schwitters vs. Springer, 236 Ill. 271, that tho measure of 
the damages for the sale of notes upon which the defendant is not 
personally liable, as in this case, is the differeme between their 


actual value and what their value would have been at the time of 
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the transaction had the defendant's representations been true, 
with interest at 5 per cent to the time of the trial. To the same 
effect is Stewart vs. Clark, 194 Ill. App. 2. ‘The evidence shows 
that the $1000 note exchanged for the sutomobile truck was of no 
value at all, hence the measure of damages was the face value of 
the note with interest thereon up to the date of the trade. For 
this reason, and for the reason that the declaration declared upon 
the value of the note, there was no variance between the declaration 
and the proof, the court properly instructed the jury as to the 
measure of the demages, hence the verdict is sustained by the evidence. 
Complaint is made of the first, second and fourth instructions 
given on behalf of appellees. Examination of these instructions does 
not lead us to believe that they are subject to the criticisms made 
against them. We find no reversible error and the judgment is 
affirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUE 241924 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit:. 














Gen. No. 7337 


In the Matter of the Estete ) 


ef Julius Zhok. ' - O85 TA. 623 


Plaintiff in Error, 


~~ 


V5. ) Error to the Circutt Court 
Louis Baumgartner, ) of McHenry County. 


Defendant in Error. ) 


Partlow, d. 

At the July term, 1920, of the county court of McHenry 
county, Julius Zick was adjudged to be an unfit person to care 
for his property and estate, and defendant in error, Louis 
Baumgartner, was appointed as his conservator. At the October 
term, 1921, of the county court of McHenry county, Zick filed 
ni¥ petition to be adjudged a fit person to menage his estate 
and to have the same restored to him. There was a trisl by jury 
in the county court on November 3, 1921, © verdict finding taat 
he was e fit person to manage his estete, and an appeal wes prose 
ecuted to the circutt court, where there was e trial by jury at 
the Jenuary term, 1922, a verdict finding he was not e fit sorken 
to menege his estate, and an appeal has been prosecuted to this 
court. 

It is urged thet the verdict is not sustained by the 
evidence. The evidence shows that Zick was born in Germany in 
1844 and wes merried in the old country. In-AB6S 1869 he come 
to this country and his three daughters were born here. He 
worked on s farm for one year, later rented a ferm for two years 
and then parchased s ferm of 100 acres near Huntley, Illinois, 
paying only $200 on the purchase price. Whtn he was 27 years ola 
both of his hands were crippled in = binder. His wife died and 
he continued to live on the farm until 1914 when he sold it with 
moved to Huntley where he continued to live until the petition 
for s conservator was filed. After the conservator wes appointed 


he moved to Union where he has since lived with = son-in-lew, 


Henry Boro, who now owes him $9,500. At the time the conservstor 
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was appointed he had bbout $20,000 worth of property, 

part of which he had loaned out. He also owned a house in 
Huntley, During the time he lived on the farm his daughters 
worked in the fields performing all kinds of farm labor. When 
they were merried he gave each of them $1,000. He testified 

he hea always been in good health, had earned #11 of his vropetty, 
that there hed never been any trouble between him and his daught- 
ers, thet they had always been kind and considerate to him, but that 
they got mean after the conservator was appointed. Notwithstanding 
the fact that he testified he was in good health it appears that 
he had some physical ailments which heé caused him some trouble. 
Dr. W. V. Gooder testified he examined Zick sbout 1916 and Zick 
was suffering from e degenerete heart, dropsy and ulcers. 

Fifteen witnesses testified for Zick and cight witnesses 
testified for the other side. fractically all of the fifteen 
witnesses celled by Zick testified that in their opinion he was 
able to properly care for his preexrtyproperty. In almost every 
instance they were ssked their ovinion without any preliminary 
foundation for it. They had met him at more or less frequent 
intervals and talked with him. They did not testify whet the 
consersation wss about but expressed their opinion as to hia 
mental condition. Under these circumstances, it is very diff- 
icult to sccurately determine whet weight should be given to 
their testimony. On hhe other hand, Dr. Gooder not only test- 
ified what agseases Zick was suffering from in 1916, but he 
testified these diseases might have affected his mind. He saw 
Zick ten months before the trial and there was a very little 
change in his mental conditdnn but oepnteee was a little 
better. The doctor slso stated he mey have testified on the 
former trial thet Zick was suffering from seniledementie, but 

he was not sure of his testimony. He expressed no opinion 

as to Zick's ability to do business. Four witness testified 

they went to see Zick for the purpose of trying to settle the 


differences betweén him and his children. Zé&ck refused to mske 
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eny compromises. He seid he wented to get his property into 
his own hands; that he wanted to get rid of it, to spend it 

end have a cood time, or to give it awey to somebody other then 
his children so the children would not get « cent; thet after 
he got rid of his property he would go to the poor house. 

The question is whether or not this evidence was sufficient 
to sustein the judgment. The purpose of the ststute unier which 
this conservstor was eppointed, was to prevent persons who are 
mentally incapable of csring for their property from squsndering 
it so they will become objects of public cherity. The evidence 
shows thet the intentions of Zick were to get possession of his 
property, spend it, or sive it away, so thet his children could 
not get it. In so doing he would of necessity become an ol ject 
of public charity, exactly what the statute seeks to prevent. 

If the jurors believed this wes his purpose snd intention, they 
were justified in finding by their verdict that he wes an unfit 
person to menage his estate. It certainly cannot te successfully 
argued thet e men who hes the intention whiéh the evidence shows 

is sound and normel mentally, or is s fit person te hendle his 
property. The mere fect thet fifteen witnesses testified withou' t 
essigning reasons therefor thet they thought he was capable of 
managing his estete does not change the fact thst the purpose of 
Zick was to get rid of his property. The most of the testimony 

of these fifteen witnesses wes the mere expression of a conclusion 
With nothing appearing in the evidence upon which to base it. 

The question presented to the jury was a question of fact. We are 
not at literty to distrub their verdict unless it is clearly sgsinst 
the weight of the evidence. We are of the opinion that the evidence 
Shews that Zick was not in such a mental condition as to be able 

to properly manage his estate, and for this reason we will not 

_ disturb the judgment on the ground thet it is against the evidence. 
Gompleint is made thst the court improperly admitted in 


evidence the verdict of the jury rendered on the first Sued trial. 
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The court did sdmit the verdict without the signatures of the 
jurors. It wes not disputed that Zick hed been adjudged in- 
competent to cere for his property. This fact was the basis 

of the petition. It was not only alleged in the petition but 
mst, of necessity, have been stated to the jury st the beginning 
of the tr4al. The question the jury wes called upon to determine 
was whether or not Zick had so improved mentally, since the first 
trial, thet he was competent to care for his property. The jury 
$f fully understood the situation and no injury could possibly 
have been done to Zick by the admission of the first verdict 

in evidence. 

The fourth, fifth sand sixth instructions given on behalf 
of the defendent in error are erttleed. ‘We heve examined each of 
these instructions end deynot think eny of them is subject to 
the complaint msde. 

We find no reversible error and the judgment will be 
effirmed. 


Judgment affirmed. 


aid) to eastutameia edd, duodtiw: dolLbtev edt anes bth. t-zmoe edT 
-xi' begbst be mood bed Mols.tadd betuqelb tom vem. tI, exon, 
ttesd odd eow goek, sid? . .etusegexrqg ald, ret, eres, of iastoeqmoo, 
tud moltvivey edt. nt begeif{s yiso tom aaw JI. .noltiteg edt to 


gutaniged, oft de yu edd ot botate, neod evad ,ytieseoss to , tem. 


 otknxetes ot mogs bello aaw yrsl edt notdeenp oft .Latt edd ko - 


Sexsit odd eonia ,Yiladieom hevotgui o@, bad Xois ton to nedtodw.pew 
Yiug off .gtveqora aid tot eiso of taetoqmoo 2aw. oft tedd tated 
yidieacn Lines yxujat on bae moltastia edt Booterehbas Lint se 
tvotiev erik edt To goleainis ait yd Aol of ens qoed eved 
-somebive af 

tisted mo aoviz anottourteant dixie Dos SSTLE adrnot adit iy niet 
to dese bautmexe oved pe rcaee ves ats Torre ot dasineteb edt to 
| ov toetdse cai mest -bo yas anidd Jonge b xs snoltouttent ogedt 
sohag taielqmoa edt | 

“ad {Liv teonmgaut edt bac toure oidtarevet om batt ol sii 
-benzitie 

shemuibts toemgbut | 











SPATH OF TLLINOIS, | .. et 

SECOND DISTRICT. (85: 7, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this- 7 ats _day of 











the year of our Lord one thousand 


nine hundred ar 


hk of the Appellate Court. 





rag 
si 1) 
woe 
iy 
J. 
Lap 
Se 


¥ 
ee 
i at i) Vicia Al 
“ye, Ul © i 
O97! OU c Ms 
Vine fli MOrahye 





fo Joniei(l bao hie 10} bad ft 


- Li 
Bik jy 
: i 
i Js i 
} 
x 
a) 
Of 1 auyeut 
bing ios] toe simte aly 
lt hy AOD sipid J Panroywsiet 


S41 “etl THE brecas7 





geet a8 4 aL ters yrartlesT nt 
{ tpl} fy mir} aielloge A Figs 
Ba _ 
PikAs on t % +, rm) ee 
A. my 4 wee 
aad hay yi APTS oretcrreck vii 
: a " Nf 
_ 25 h 1/ 
4 ee We 
i \ it. 
Vat \ 





I sens helt 





ye il a 3 i 
y >! ih F, 7 ip j 
ear il ei 
ae " 
a, oe 
YS Cpl 


LOY. 


ld.) 90 aA 


TOME Pel (ncaa 





lJ datlt ditties vdersr) Gb 


| 


tAS*4O ORE Maat 
f ‘Tp 


i* 
\ , 


BELT DAY 


Cfreecrieeee es 


hipaa “Ore Sel, ii 





ola 
inte 


AT A TERM OF THE AP SE gee 


F4 













APL TLE 





Begun and held at Ottawa, on Tetesday, | dgy of April, 
in the year of our Lord one ousand nine“hun yand 4 


twenty-four, within and for the Segond Migtrict of the State 


of Illinois: 


‘Present--The Hon. THOMAS M. JETT, Pregiding Justice. 
Hon. NORMAN L. JONES, ,Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L\ JOHNSON, 


E. J. WELYER, Sherjf 


tall 


BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 241994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Thomas & Clarke, a corporation, XorrT 
FETA 2 3 
ke 3 WJ telle U 


Appeal from the Circuit Court 


appellee, 
VSe 
of Peoria County. 
Hartford Accident and Indemnity 
Company, a corporation, 


appellant, 


gartlow, J. 


On September 20, 1922, appellee, Thomas & Clarke, a corporation, 
began suit in the circuit court of Peoria county, against appellent, 
Hartford Accident and Indemnity Company, a corporation. The declara- 
tion consisted of three counts. Two counts were predicated upon a 
bond executed by appellant to appellee, to indemnify appellee against 
pecuniary loss suffered through the acts of John P. Engel, Jr., 
an employee of appellee. The third count consisted of the common 
counts. The general issue was filed, together with notice of 
special matters of defense thereunder. There was a trial by jury, 

a verdict and judgment against appellant for $7466.59, and an appeal 

| has pion prosecuted to this court. 

| The evidence shows that appellee was engaged in the manufacture, 
distribution and sale of food products, with its principal office 
in Peoria, Illinois. It acted through its agents, servants, employees 
and pee a independent dealers. Engel, from 1912 to 1916, was the 
sole sales agent for appellee in Springfield, Illinois, and gave 
his personal bond to appellee for $5000.00, signed by his father, 
John P. Engel, Sr., as surety. The goods were sold to Engel at so 
much off list price and he ran the business in his own name. During 
the first two years he lost many accounts and was indebted to appellee 
in the sum of $4500.00 for goods purchased. He paid $2000.00 in 
cash, and on December 26, 1914, gave his note for the balance. This 


note was paid by means of credits sllowed, and cash, and final 
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settlement was made on June 5, 1918. On October 1, 1916, a new 
contract was executed between Engel and appellee which provided 
that Engel was to receive a commission of twelve and one-half per 
cent on the net sales of all goods at Springfield. He was to pay 
all expenses of the business, and wes to receive a refund on all 
sales which turned out to be bad accounts. This contract later 

in the same month, was modified and Engel was to receive a check 
each month for $100.00, together with twelve and one-half per cent 
of the total goods sold above $800.00. He was to send an itemized 
dsily report to appellee. All money collected was to be deposited 
in the Ridgely Farmers' State Bank, of Springfield, to the credit 
of appellee, and duplicate deposit slips were to be sent appellee 
with the daily reports. On October 2, 1916, an indemnity bond for 
$5000.00 was executed by appellant to appellee on the employment 

of Engel. By the terms of this bond appellant bound itself to 

pay appellee, within sixty days after satisfactory proof thereof, 
such pecuniary loss as appellee should sustain of money or other 
personal property through larceny or embezzlement by Engel. Engel 
failed to comply with the terms of his contract with appellee. He 
used money for his own use belonging to the appellee. He falsified 
his daily reports so as to make them correspond with the money 
accounted for. He did not deposit a part of the money in the bank 
to the credit of appellee. He juggled his accounts and kept incorrect 
pooks. He opened an account in the name of his father with a bank 
in Springfield, deposited a part of appellee's money to this account 
and drew checks on the account under a power of attorney executed 
by his father. About January 1, 1922, H. I. Hardin became president 
of appellee, succeeding A. V. Thomas, who had died. Prior to this 
time the bond of Engel had continued at $5000.00. Hardin suggested 
that on account of the large amount of money belonging to appellee, 
handled by Engel, this bond should be increased to $10,000.00, ana 
the increased bond was executed to date from February 2, 1922. 
Appellee had in its Peoria office a record of the accounts made up 


from Engel's reports, but his books were in the Springfield office. 
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The only way appellee could ascertain the true condition of his 
accounts would be by taking up the accounts directly with each debtor. 
Hardin immediately upon becoming president, noticed that the collect- 
ions tn the Springfield territory were slow and many of the accounts 
pene sedounent. He wrote to Engel complaining of this condition 

and asking him to remedy it. Engel replied promising is on after 

the delinquent customers during the month of February, 1922. About 
March 1, 1922, Hardin, without the knowledge of Engel, .sent state- 
ments directly from the Peoria office to all delinquent debtors. 

AS soon as Engel heard this letter had been sent out, he went to the 
office in Peoria, about March 4, and told Hardin that some of those 
receiving notices did not owe anything; that he had given them addi- 
tional discounts which he must stand himself; that his books were 

in confusion, but he could check them over and adjust each customer's 
account. Hardin was suspicious that there was something wrong, and 
he immediately notified Roswell-Bills Insurance Agency, through which 
agency he had secured this bond, that there was something wrong at the 
Springfield agency. On March 10, he wrote them that something was 
wrong at the Springfield agency, and that irregularities amounting 

to approximately $1400.00, had been discovered. An audit of the 
books was immediately started, which disclosed an embezzlement by 
Engel of $6918.91. Formal report thereof was made to the appellant, 
demand for payment was made under the bond, and upon its failure to 
pay this suit was commenced. The letter of March 10, by appellee 

to Roswell-Bills & Company was received at the Chicago office by 
appellant on March 15, 19H. At the time the bond was written the 
Roswell-Bills & Company were the agents of appellant, but prior to 
March 1, 1922, they had ceased to be the agent, and &t that time 

the Tobias-Kellogg Company was the agent. Roswell-Bills & Company 
had written the bond, and when the premium became due, collected it 
and turned it over to the Tobias-Kellogsg Company. It was stipulated 
that from December 1, 1921, to March 15, 1922, the shortage was 
$6918.91; that of this amount, $3958.51 was from December 1, 1921, 
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to February 1, 1922, and $2960.00 was from February 1, 1922, to 
March 15, 1922, and that Engel kept the collections and did not 
report them to appellee. 

The fourth condition of the bond was "The employer, immediately 
on becoming aware of any act giving rise to a claim hereunder, or 
factw indicating such acts, shall notify the surety at its home 
office by telegraph and registered letter, giving all know parti- 
culars, and within sixty days after discovery of any loss, shall 
file with the surety an itemized statement thereof under oath, 
and shall produce for investigation such books, voudkecr and evi- 
dence in his possession as the surety may require." 

Appellant contends that the notice provided in this section was 
not given; that it was not necessary before appellee was required 
to give this notice, for appellee to have actual knowledge or to be 
satisfied that Engel had actually embezzled funds; that it was no 
more than just that appellant should require immediate notice that 
Engel had committed acts giving rise to a claim; that Hardin, on 
March 4, 1922, had the confession of Engel that he had colledted 
accounts and had not turned over proceeds, and Hardin made an affida- 
vit in the proof of claim that he first had knowledge of Ingel's 
misappropriation on March 4, 1922; that there is no allegation of 
waiver of notice in the declaration, and there is nothing in the 
proof that shows 2 waiver; that Hardin notified Roswell-Bills & 
Company, March 6, 1922, and again on March 10, 1922, which letter 
came into possession of appellant on March 13, 1922, and offew days 
later the attorney for appellant was on the sround; that where 
notice different from that provided in the policy is relied on, 
it must be shown that appellant's rights were not in any mamner 
affected thereby; that ten days elapsed from March 4, 1922, before 
& representative was on the ground; that it is strange that appellee 
Should find it necessary after an audit of Engel's books on Jamuary 
31, 1922, and a meeting of the board of directors, on February 23, 
1922, to increase the bond to $10,000.00; that there is an inference 
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under these facts thet appellee instead of notifying appellant of 
the defalcation, took steps to protect itself agsinst what it knew 
was going to heppen; that when Hardin was asked with reference to 
the increase of the bond, he stated that the business of the Spring- 
field agency was about uniform with other years, that if there was 
no increase in the business, it is difficult to understand why the 
bond should be increased; that as a matter of fact there was a de- 
crease in the business about that time. 

We do not think these contentions of appellant are warranted 
by the evidence. Engel's books were audited by appellee on January 
1, 1922, but it is not claimed that this audit revealed any em- 
bezzlement. The only way such a fact could be ascertained would 
be by an investigation of each account on the books and an inter- 
view with each debtor. Hardin immediately began an examinstion 
of the account of Engel. He found Engel was handling between 
$85,000.00 and $100,000.00 worth of appellee's money each year with 
a bond of only $5000.00. He recommended that the bond be incressed, 
' Which was done, dating from February 1, 1922. It is only by infer- 
ence that it can be claimed this increase was for an improper motive. 
It is just as reasonable to suppose it was done for purely business 
reasons. We do not think the evidence sustains the contention of 
appellant that there was any improper motive in such increase. 
Hardin from his investigation of Engel's accounts found that many 
of them were long past due, he immediately wrote to Engel about 
them and received a promise to collect the accounts by the end of 
the month. When the accounts were not collected as agreed, on 
March 1, Hardin sent notices to the delinquent customers without the 
knowledge of Engel. When this letter was sent out Engel knew his 
shortage was certain to be discovered, and on March 4, he went to 
Peoria to have a talk with Hardin, in which he admitted irregulari- 
ties in his books, and that he was short. He did not admit that 
the shortage was due to eny criminal act on his part, but said he 


had run behind in his accounts because of negligence; that his books 


aotset, bowolls aeonstani emoe mt bad of bus folasinos mf oxew 
Stow .Exestotaro emoe ishit bas ,bowolls awed bLivocde edt nadd sathbexo 
sateod edt ne useq¢gs tom B16 dotdwoetthbeve ot. beititne. exotoredt 
) eelottadd sto £ item biter t girs 90 flocgs oui evig omit yas ts ton bi5.0H 
cp Besttels edo gyrettacs oat inooted: daenodath yow Ute ab nesd Bad 


peonereiaco aide he divwey oda p.eehticaiogerta oxen oxew yet 


om bad ed.iod: sneer sew anidtemos tatt. ‘awotekgaua sasood, weihten 

-5 ms qed oytete? Lace ital nl: sates Lamimdeo yea to: toorguevitleog 
tedt Bled eaw tk ,a¥d .bet® 008 {900 Gewlisd-otttoat mmatesosay 
eat megs wolter ptoma vedd avis ‘ot botiapst Dont gi reyolgre até 
otiett be colotqasa se \aaiet yLevrent Sivew tedt etost to yte oot if 
~me edt tadtreeyolgme edt to tus q odd 0 song! igen eLdsaiae ze 
foitwoatost tecgrevoouath ad¢ Litag tiawwot ddg be lod eed -xeyela 
hat ti dedt.jeeteigera enema penis medt one, eb videnosse Loar 
iutoses #@ guiyhitewt etost bevteyosath ti vlitag dbewr od | digits 
soonest inen: eidegivo ce. Saext dkbe sadthone - “gaigzede a aut. tab as 
A Led eword wey waeqaod qiiumehel sated eb toothe ouisa eft oT 





,5eanows exow exototqave eid ds moo eA. edd .feD SEL yymeqaed pula 
mode uiiiw tacLlegge ‘to adsegs tompokowit bettiten,2 doe soy,chital 
ott sihiw grow aaw gutdtemoa tant | botvoda need bat am i ll 

oft etegitaeval ot etotlivs beyolque cule of .yatess SLoLtgateae 
hoxevoogth mood Sel 00.00SL) to egsivora #8 OL dorsi et ql sedead 
 atnoge edtvoed ototw nibusl )yyeb dedt movin. ,ademooo8 ale~ygdiiad at 
folk ow gnitiuy oidt to omit ad¢ od qu" agnidd werto gmoma gaktate 
gotlatot) mid yd foteoelloo Ylindusggs ,toentoomt edmmoog xtasyit ht 
od {Liv ew soitagiteeval vodtunt Litas dud 00.0080) ylotemixesgys 


edt tedt betta tisa-ots of .tapong dstod, odd voy ovig,o¢ eldenr 


ad yen ow ted? xobro mi segstronds alt tevoo tos iftw serait eveds 
tqieoot megs soy — evan ow baed tro teims jotoetorq viet 
erottorshant yas bd beaten bet eseeld oberevooats tash,eonebive ‘ko 
~talvesvelt Ife evin LLiw ow ots .todden widt nh ovig vod enivob soy 
OL slotal oo. Toadiaggs ot behtawrot aaw redtel ate Ft woldieacq eons 
no bette sgge deueie ctor | gitkinogorqex yertodta me vieds bbesmh , tn genta 
vegetrede g howede di Lida beawitnoo ew otibss edd bos. - sansa oll 





ake 
> 





ee ee et aD 


a a ee ee ee ee 








- of $6724.29, when, on March 21, a letter wes sent to appellant 
at Hartford, Connecticut, stating the facts with reference to 
the audit, and on April 25, proof of loss was made. It is true 
this proof of loss states that knowledge of this misappropriation 
first came to appellee on March 4, 1922, but when this statement 
is considered in the light of all the facts we do not think the 
statement was untrue or that appellant was mipled thereby. When 
all this evidence is considered as a whole, we conclude that 
the bond was not increased for the purpose of defrauding the 
appellant; that the notice given on March 21, was in substantial 
compliance with the fourth clause of the bond; that the suit was 
begun on September 20, 1922, which was within six months of the 
discovery of theshodrtage and the notice to appellant; that the 
right of recovery cannot be defeated on account of the failure 
to comply with these conditions of the bondg 

The second condition of the bond provided "the employer shall 
not have made to the surety any untrue statements concerning any 
employee or his dutiesm or accounts, or the manner in which the 
employer conducts his business." Appellsnt contends that this 
provision was not complied with for the reason that in the answer 
to the thirteenth interrogatory in the application, Engel stated 
he was "to receive a commission of fifteen per cent on all sales, 
$100.00 and commission." Whereas, he was not to receive fifteen 
per cent; that the eighteenth interrogatory was "Give amount of 
your debts other than liens on property", and this question was 
not answered but was left blank; that there may be some question 
as to whether the answer of Engel to interrogatory twenty-four 
wherein he stated thet he had never been in arrears or in defm1t 
in his present or any previous employment, was a false representa- 
tion because the manner of conducting the business prior to 
October 1, 1916, technically could not be designated as an enploys 
ment, but it is claimed that Thomas, who was the president of 
appellee at the time the application was made, certified that 
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these auswers of Engel were true, and thet Engel wes not at 
present in arrears or in default, and thet this answer made by 
Thomas was untrue. 

We do not see how the statement of Engel with reference to 
the oommission received by him in any way deceived, misled or 
injured appellant. By his contract of October 1, 1916, he was 
to receive twelve and one-half per cent on net sales. This was 
later changed to $100.00 and twelve and one-half per cent on all 
sales over $800.00. ‘The answer to the thirteenth interrogatory 
is that his commission was fifteen per cent on all sales, $100.00 
and commission. To say the least, this answer was indefinite and 
ambiguous. Certainly appellant could not tell from the answer 
whether the 5100.00 was or was not a part of the fifteen per cent. 
If there was any uncertainty about this answer, and it was in my 
way material to the issuance of the bond, appellant should have 
called for an explenation. No explanation was asked and ro explana- 
tion was given, and for that reason we conclude that appellant con- — 
sidered no explanation was necessary. Such an indefinite answer, 
after the bond has been issued, cannot be made the basis of relief 
from payment after a default has been made upon the bond. This is 
also true as to the failure to answer the eighteenth interrogatory. 
When the application was returned to appellent this question was 
not answered. If appellant wanted this question answered before 
issuing the bond, it should have returned the application for 
correction. It did not do so but issued the bond. It is in no 
position now to complain that the question was not answered. As 
we understand the contention of appellant, it is not claimed that 
the answer of Engel to the twenty-fourth interrogatory was not 
correct, but the complaint is that Thomas certified Engel had not 
been in arrears or in default in his present or any previous eploy- 
ment. The meaning of this answer depends entirely upon the sense 
in which the words "arrears" and "default" are used. Prior to 


October 1, 1916, Engel was indebted to appellee about $5000.00. 
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The evidence shows he was conducting this business for himself, 
and this was a debt which he owed to appellee. It was not an amount 
of a default or an arrears, but was an amount due for goods sold 
and not paid for. The evidence shows this amount was due largely 
from the fact that he had sold goods and was unable to collect for 
them. He paid for these goods by cash and a note, and the note 
was subsequently settled. Engel's debt represented by this note, 
was not the result of a dishonest act on his part, nor was it the 
result of overdrafts permitted by the appellee. The language used 
in the twenty-fourth interrogatory must be interpreted in its 
plain, ordinary and popular sense to mean that the appellant was 
inquiring concerning the integrity of Engel, and not about his 
debt to the appellee or other employers. Appellant desired to 
know whether appellee considered Engel honest and trustworthy and 
that was the purpose of the twenty-fourth interrogatory. we do 
not think any of the statements or omissions in the application 
were sufficient to avoid this bond. 

Complaint is made of the fifteenth, sixteenth, eighteenth and 
nineteenth instructions given on behalf of appellee. We have 
examined each of these instructions and find no error in my 
of them whiae would justify a reversal of this judgment and we 
do not deem it necessary to consider them in detail. 


For the reasons indicated the judgment will be affirmed. 


Judgment affirmed. 
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7345 66 
The People of the State of Illinois. eat i ras 
F yy i. a 1 .Ae 0 2 
Appellee. : v 
vs. 
Appeal from the County 


Alcon Rosenweig, Appellant. Court of Bureau County. 


Partlow, Jd. 

This is en appeal from an order of the county court 
of Bureau county committing the appellant, Alcon Rosenweig, 
to the county jail for contempt of court for his failure to 
pey $225 for the support of his wife. Considerable evidence 
was taken on the hearing and all of the errors assigned can 
only be determined from a bill of exceptions. A bill of except- 
ions was presented to the trial judge but it was not signed by 
him. On account of there being no bill of exceptions these 
alleged errors cannot be reviewed by this court and the judgment 
will be affirmed. Stein vs. Treager, 207 I11l. App. 122. 

Judgment Affirmed. 
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7349 
Barbara Jacksa, Administratrix, 


2. > Lon. 624 


Writ of Error to the 


Defendant in Error 
VSe 
James ©. Davis, Agent in Charge of Circuit Court of Will 


County. 


) 
) 
) 
) 
) 
) 
Transportation operating the Chicago 
) 


Rock Islend & Pacific Railway Company. 
Plaintiff in Error, 
Partlow, J. 

Defendant in error, Barbara Jacksa, as administratrix of 
the estate of Mertin Jacksa, deceased, recovered a judgment of 
$5000.00 in the circuit court of Will county against plaintiff 
in error, James C. Davis, Agent in Charge of Transportation oper- 
ating the Chicego, Rock Island & Pacific Railway Company, on 
account of the death of Mertin Jacksa, and a writ of error had 
been prosecuted from this court to review the judgment. 

The sole errors urged are that the evidence does not 
establish the negligence charged in the declaration, and that the 
deceased was not in the exercise of due care. The decleration 
consisted of four counts. The first count charged negligence 
generally in the menagement and operation of the train. The 
second charged that obstructions were permitted to remain at or 
near the crossing which prevented a clear view of the tracks. 
The third cherged the operation of the train at s high and dan- 
gerous rate of speed. The fourth charged the fsilure to give 
the signals required by statute. To the declsration the general 
issue was filed. 

The evidence shows that the deceased, Martin Jecksa, 
was employed by the Citizen's Brewing Company, of Joliet, in 
delivering beer and other bottled drinks in Joliet and in the 
village of Rockdsle, which in on the Rock Island Railroad about 
two miles south and west of Joliet. The deliveries were made 
in a large truck with a right hand drive which was operated by 


Jacksa. There was no cab on the truck and it was without side 


‘curteins, wind shia@ld, or doors. On October 25, 1919 Jacksa 
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2 
left the brewery about eight o'clock in the morning with 6 loed 


of bottled beer and other bottled drinks. Fred Witty went 
with him as a helper and sat on the left hand side. They went 
south and west along Bluff street, which was parallel with the 


Rock Island tracks, until they reached Brandon road, where they 





turned north, crossing the Rock Island tracks, and then turned 
west on Moen avenue, and drove a few hundred feet into Rockdale. 
They were in Rockdale two or three hours making delivertes to 
twelve of fifteen saloons, they then loaded the truck with cases 
of empty bottles, and s little efter eleven o'clock started back 
to Joliet. They drove east slong Moen avenue to Brandon road, 
and turned south to cross the tracks. ‘They mede » roun@ turn 

to the right beginning sbout sixty feet from the tracks, end with- 
) out shifting gears, drove onto the tracks at sbout six miles 

per hour. Just ss the front wheels got on the rail Witty looked 
to the left or east, saw the train coming, jumped out, ren back 
a few feet, end had bperely cleared the truck when it was struck 
by @ passenger train going west. The truck was completely 
demolished snd Jacksa was killed. The pessenger trein which 
struck the truck was known as the Rocky Mountain limited. It 
left the Le Salle street station, in Chicago, et 10:05 A. M., 

and was due at Joliet, forty miles distant, at 11:05, but on 

this morning was two or three minutes lste at Joliet. There were 
no regular stops between Englewood and Moline, except to pick up 
pessengers for Colorado Springs and other western points, and to 
take coal snd water. On this day no stop was msde after leaving 
Englewood until the truck was struck. At Joliet the Rock Island 
tracks efoss the tracks of other railroads, and the train sllowed 
down to about twanty miles per hour in making these crossings. 
After leaving Joliet the tracks curve to the west and south to 

& point about 1250 feet east of Brandon road, where they turned to 
the west and crossed the rosd at right angles. At Rockdale there 
is a water tenk and coa€ chute about 1300 feet west of Brendon 


road. The trsin wes to stop st Rockdale water tenk to take 


weter. The engineer was slowing down before he reached Rockdele 


bsol 3 dAtiw antotom edt mt aodfo'o tdzate ev qxewerd oft ster 

throw yttiW bott ,aexmtrb belttod. sete, Aas ‘teed beltted ‘to 

drow od? ~ ,ebta: poral tTef eft ao hae bas tegled e as oka ait bw 

edd dtiv follersq eew Hotdw ,teette Ital anols teow hrs t08 
yeds exedw ,fs01 mobustd bedoser, yedt Letom. ekoat pea tel, ao 

Hhertst sedt bag ,axostd buelal dood odd smtegoro . .ddrom boost 


efebxooh otnt seek bovhaud wot 8 evoth brs ,esmevs segoM a0.taew 






ov sobtevifosS anitem arsod sett to ows oleintoed mt etow yedt 
eeaso dtiw doott eft behsol nedt cedt , anoolse neodtlt to eviews 
Hoad bettste #ooLo'e nevele tevis offtil se bua ,aelttod ttane to 
.Ss0% sobae1d of eugeve neo anote tase -evorbh yodT stetLolot 
rust Sesot s ebsm yod? .exogtt edt eaoto ot ditsoe, besa, bas 
~dtiw bas ,exosit off mort tee yixte tsode gainniged. date edt ot 
aelim xte tuods. ta, exo: aut edt otmo evorh ,etseg andhide, dro 
Hexool yrtit! [iar edd m0 tog aefsedw troxt add as tank , twos, teq 
dosd met ,tvo barmul ,animoo aiext eft wae dase, x0. thel ot of 


>: Srae 
toute age Pi tery vet Stt Sovseto ¢(Letad ‘bot bas: , fo9% wet 8 


yletelquos asw Nostd od? .taow anlog start, teymesesq: a xd 
dotdw otartt tegmoaaec oat  .bollix saw saxosh bag. bode tLomes 
dt .betioit xtetovoM yxook edt es cwort eew, dosnt, oft domme ; 
eM .A G0-0L Ts pogsetdd al ,mofttate teerva elist. al odd. ther. | 
fo dud ,d0:[f te ,dusteth selina ystot ,teifol ta ooh pea | 

etew otedT .totfob ta ots aotunim eordt xo, owt caw, gutasom add 
qx Xoiq ot tqeoxe Yonitfol bus boowelant meewted. aqote weleaex, on’ 
ot bus ,stntog aretaew xrodto bas eguirg? oherofo) tot, aveanoeesr 
“aniveel tetts ebsm Baw coos Ost ¥sh.eidt oO, »tetsw, das Lseo, ated 
baalel food odd toltLotl tA .dourte aew sdomid edt Ilias soowe Land 
Hewolle misrt odd bas ,ebsoiliet redto to sxostt edt seoto axoett 
epnieeoro evedt amtaam mt asod t9q.solio qinawt tyoda. ot cwob 
ot dévoe brea teow edt of evrvo etostt odt tollot aniveel.retta 


OU 


berist yedt eredw ,bsot sobasid to tease toet. OGSl. daods tatoq 3 
stedt efsikcol tA .selgas tiait te Ssor edt beseoto. bos, teew edd 


Mobasrs to tasw test OORL tvods etmfio boos anst rotew s et 


ailst gt Xuet retaw efebvool ts qote o¢ sew started? ..bs0% 


slebiood bososex od eieted awob goiwoLle gow resniaae edT,..tetew 





3 

so he might make the stop at the water tenk. When the engineer 
saw the truck he put on the emergency brake and brought the train 
to a stop with the end of the last coach opposite the truck, 
about 40 feet over the planking on the crossing. The train con- 
sisted of an engine end nine cars weighing about 700 tons, and it 
was about 630 feet long. When it came to a stop the engine was 
about one train length from the coal chute end water tank. The 
cow catcher on the right side of the enyene was slightly demaged 
but the main demage was the breaking off of the blow-off vaive on 
the right side, which resulted in letting the steam ond water out 
of the boiler so the fire hed to be pulled to prevent the boiler 
from burning. 

There is very little evidence to sustain the charge in the 
@econd count thst the plaintiff in error permitted obstructions 
to remain near the crossing, which prevented the deceased from 
looking down the track. Sixteen photographs of the crossing 
were edmitted in evidence. These views were taken from different 
positions and show the crossing and all of its surroundings. It 
is euiivent from these photohraphs and the other evidence in the 
case that there was very little, if any, obstruction between the 
erossing end the curve which was 1250 feet east of the crossing. 
There were some telegraph poles on the north side of the right of 
way east of the crossing. Some trees end bushes appear in the 
photographs, but the evidence showed that these trees are over 
56 feet from the north rail, amd thst the north fence on the 
right of wey is almost 35 feet from the north reil. | 

The place of the accident was not within the limits of any 
incorporated city or village, so that the speed of the train, as 
charged in the third count, could not alone and of itself, const- 
itute negligence, Chicago, Rock Island & Pacific Railway Company 
vs. Givens, 18 Ill. App. 404; Chicago, Burlington & Quincy Reil~ 
roa@ Company vs. Lee, 68 I1l. 576, except thet the speed of the 
train must be consistent with the safety of the treveling public. 


fartlow vs. Illinois Central Reilroad Compeny, 150 Ill. 321. 
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So the only charge of negligence upon which the judgment 
can be sustained must be the first count charging general neg- 
ligence, and the feuzthjornat charging a fsilure to give the sig- 
nals required by statute, together with the speed of the train. 
Five witnesses ‘for defendant in error testified to facts 

material to the charge of negligence, nemely, Mery Chelini, Howard 
Gierich, Felix Wisnoski, Peter Drust, and Fred Witty, Mrs. Chelini 
was upstsirs in the east part of her house which was north end 
west of the crossing. She did not see nor hear the train until 
it struck the truck. She testified she did not hear s bell or 
whistle. Gierich wes in a Ford truck og the south side of the 
crossing waiting for Jacksa to cross. When he reached the cross- 
in on the south side he stopped his truck but the engine was 
running and the cutout was open. He testified that after he 
stopped he looked both ways but did not see the train. He looked 
down when he closed the cutout and had to kick it twice before 
it closed, but his engine was running all the time. Almost 
immediately the train struck the truck. He hearé no whistle 
or bell. He testified the train was going 40 to 45 miles per 

hour. Later he said he was almost positive it was going faster 

than 30 miles per hou#, thet it wes a fair, bright, clear day. 

Wisnoski and Drust were on Moen avenue, from 20 to 50 feet from 

Jacksa's truck, waiting for a street car to go to Joliet. The 

former testified he saw the train 30 or 35 feet from the crossing 

and heard no bell or whistle. He laster said the bell was ringing 

when the train psssed him. Drust testified the train wes two 

blocks away when he first saw-it. later he seid it was half 

a block awey. He testified he heard no bell. Witty testified 

he heard no bell or whistle end did not hear the train until 

they were on the traaks; thet it wes going 40 dm 45 miles per 

hour. He was considerablg confused es to whether he testified 

before the corm@mer but finslly edmitted that at the 4 inouest 

he seid he had no ideas as to the rate of speed of the train; 


that he told the comoner he did not believe Jackass was looking 





Tasos ba ait dotdw. gsogs sonegitger to ggyriado YLeo, add Os, 
~gom [steneg eaigtado FAIS darks. eat. od, teum, beniataug, ad. : BP 
~gla ens ovis of etsitet a Bag stado Pavoakttexot, ast _ £ne + Somegit 


_ tier? edd To boeqa edt obey, ,tedtegot ,etudste gd bortuper, sien 


evost ot beititae? torte of dwebmeteb tot: eseeontiv VEE. .o4 


BrswoH ,intled) yreM ,yLomen ,eonegiigen to egzedo edt, ot teivedam 
intfed® ,atll. .ydd ty Pest ie, . JePrG tetet ,fdeaome lv xitok, ,#ottedp 


bus dttom esw dotdw sasoul sod to. éteq. teso edt. mt eiistegy Bew 


titus atetd odd ss9d tom see tom BLS ed&. ,gateeote odd to, teew al 
10 Ifed s xsed tom BLb oe bettitess ade ooxt ed} dommte de 
edt to ebte divoa edd ko tontt biol s ni ssw HottedD, . Bs «i 


-esoro odd Sedoses ot nos +88 0T9 ‘ot setosh, tot, gattiew, ‘gatecoro 
esw onigne edd gud douxt atd beqqote ol ebie divoe edt go at 

od tedis dad’ boltivees sk. .aeqo gow, tvotwo, oft bue gakmnsry 
_bedool ek atest edt 90 tom, 516 tod ayew stod. boxoos oul beqaote 
a gi0ted soit ti sold ot. bed. Bae Jd yotse,odd boagto. 4. codtw awh 
ta0mlA ,omid oft Iie gutnnux esw ontgue cid tad, Penehaudt, 
olvetdy on biged eH lord odd xowtle aisrd edt ¢letetbenmt 

teq eolin 3h of o2 aniog esw Aietd oat beititass sh fled to 


teteat gntog esw dt evittaog taomts ew od bisa ed retat. en teee 


.V8b rselo, ,dagitd ,ztst 9 asw ti.tedd. shoo teq Bolin OS madd 


moth, teet 08 ot OS mott ,ewmeys seo! so erew tard bas bleome lo 


et ,tetlol ofyog ot te0 teotte a tot eaitiew .,Aount 2 .Rka 
Biuhee oro add mott toot 3% xo O08 atsré edt woe od bottitee? tomtgk 
giigaizt esw [fed ed¢ btee tetas of ,elveidw.xo {fod om Siged bas 


ows asw wierd odt beltitesd tauyvd ..aid besesq aterd adt modw 


fet eew tf bise ed steted .tt-wee texit end oedw yams ssloold 


beliitees ystty fled om bised ed betiiveet ef .¢swa doold @ 


litany oisit edt tsed ton. 516 bas eltatdw.1o {fod on. breed od 


teq eelia GS wo Os sihog aay ok tadt pasoois edt 10 atew yedd 


hoktivaes ead tedtedw ot as boastuoo Widatebience aswel... nod 
feounnk & odd te Ffadd hetiinbsa yLfent? tod reteroo edt, sroted 


pahext edt to hbeace To etsy edd.ot es esebi on Sad of biee od 


guiiool asw asuiost eveifed ton bib ed vememoo oft blot of Stadt 











at all. 

On behalf of the plaintiff in error, the engineer testified 
he intended to ston at Rockdsle for water, that he stopped there 
regularly; that efter leaving Joliet, he ran about 25 miles an 
hour until he reached the curve, 1250 feet east of the crossing. 
He then applied the air, blew the double crossing whistle twice 
long and twice short and then repeated it. He testified thst 
the eng&ne was equipped with a standerd bell operated by sir, the 
bell was set to ringing in Chicago and was not turned off until 
after the collision; that after the collision the train ran ten 
ear lengths before it was stopned and the bell was ringing when 
it came to a stop; thet at the time the train struck the automobile 
it was going 20 or 25 miles per hour; thet if it had been going 
40 miles per hour it would have been impossible to have stopped 
within twice the distance; that after he got around the curve he 
had a view down the track, but he first noticed the sutomobile when 
he was right onto it. The time card called for en average of 44% 
miles speed between Moline and Chicago. The train could make 
the time becsuse it did not meke any stops rather than because 
it was going at a high rate of speed. As to the rate of speed, 
the ringing of the bell, and the blowing of the whistle, the 
eugineer is corroborated by the fireman. Frank C. Lynch, a 
passenger on the train, testified he was in the wash room just 
prior to the collision. He heard the whistle and then the emer- 
gency brake was applied; that the whistle sounded sat twe different 
intervals, once for the crossing and once for the station. Ray 
Marvin, an express messenger, testified the train made a. sudden 
stop and he heawm{s whistle blowm gust before thet time. It 
blew several times, enough to attract his attention and he knew 
something was wrong. 

4s to the rate of speed it is anparent that this train was 
traveling at a considerable rete of speed. It was e trenscon- 
tinenteal train, end wes required to make en average of 445 miles 


per hour. Of necessity a part of the time it would be compelled 


to trevel at a higher rate ané(at other times to travel st a lower 
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rate then the aversege. There is only one circumstance which 
indicated thet at the time of the sccident it was traveling 
under its average rate of speed, and that is, that it was going 
to take water at Rockdale, which was only a half a mile from the 
curve and 1300 feet from the crossing. In order to me ke 8 stop 
within the half mile it is probable thet the engineer would be 
compelled to slow down before he reached the crossing. It is 
not material, however, whether the train was running 25 miles 
per hour or 45 miles per hour. There wes no limit prescribed by 
lew as to the rate of speed. The only ouestion was whether the 
train was traveling at such a speed as was reasonable, having 
regard for the rights of persons who were required to cross at 
this point. Whether the rate of speed was excessive was a ques- 
tion of fact for the jury. zi 

On the question whether any signal wes given as required by 
law, if the testimony of the engineer and fireman is to be 
believed, the bell was started ringing in Chicago end continued to 
ring until the truck was struck. The statute does not require 
thet a bell be rung and e whistle sounded but it requires that 
a bell should be rung or a whistle sounded set least eighty rods 
from the crossing. The witness Wisnoski testified in corroboration 
of the engineer and fireman that when the train passed him the 
bell was ringing, and other witnesses testified it was rung after 
the train wes stopped. The engineer end fireman both testified 
that a whistle was» sounded for the crossing. The engineer states 
that two warnings were given. In this he is corroborated by other 
witnesses. The defendant in error claims this whistle was not 
sounded in accordance with the statute for the reason that accord- 
ing to the testimony of the engineer it was sounded at the curve, 
which was 1250 feet east of the crossing, and that this was not 
at least eighty rods from the crossing as provided by the statute 
therefore there was no compliance with the statute, Whether a bell 
was rune or 6 whistle was sourded, how many times it was sounded, 
and just where the train waa et the time it wes sounded, were 


also auestions of fact for the jury. 


The defendant in error claims the train was negligently 
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handled for the reason thet according to the testimony of the 
engineer, he did not see the atitomobile until he was right on 
it, and he did not have time to stop before strikins it. There 
is some question under the evidence just where the engkne was 
when the engineer first saw deceased. Whether plaintiff in 
error was guilty of general negligence, wes also a question of 
fact for the jury. 

We are not disposed to disturb this verdict on the ground 
that the acts of negligence charged in the declarstion are not 
sustained by the weight of the evidence. If .the jury believed 
the ‘witnesses who testified for the defendant in error, they 
were justified in finding that the pleintiff in error was guilty 
of some of the ects of negligence as charged in the declaration. 

Even if it be conceded that plaintiff in error wes guilty 
of some of the charges of negligence as alleged in the declaration, 
that fact would not be sufficient to justify a verdict against 


plaintiff in error unless the defendant in error also proved by 





the prenonderence of the evidence that the defendant in erros 
was in the exercise of due care and ceution for his own safety. 
In our opinion this iutiuens must stand or fall entirely upon 
that question. At the time of the accident the deceased was 53 
years old. His hearing and eyesight were good. He was an 
experienced truck drivergend had handled this truck on many 
occassions. There wes nothing about the front part of the truck 
in the way of curtsins or wind sni#€a which would in any wey 
obstruct his view either 66 the front or either side. The day 
was bright and clear. As he drove east on Moen svenue out of 
Rockdale, he wes parsllel with the treefis of the railroad and 
could look straight east down the tra@k, Whe: he came up to 

the wrossing there wes nothing to obstruct his view to the front. 
He was femilisr with this crossing and its surroundings. He 

hed crossed it on many occasions, the lsst time just a few hours 
before the accident. The photographs show that it is not a blind 


crossing as claimed by the defendant in error, but it has Very 
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few, if any, obstructions. In fect, there is very little, 

if any, evidence showing obstructions of any kind. There are 
som trees and bushes on the north side of the right of wey east 
of the crossing but these are over 56 feet north of the north 
rail. The photographs show a clear and unobstructed view. ‘The 
evidence offered by plaintiff in error shows that from se point 
sixty feet north from the tracks on the crossing there was 

an unobstructed view of 320 feet down the troek, fifty feet from 
the track there was sn unobstructed view of 745 feet dow the 
track, end forty feet from the trecks there was an unobstructed 
view of 1050 feet. If & bell or whistle has been sounded there. 
would be no excuse for the defendent in error not seeing this 
trein. Even if no bell or whistle hed been sounded, a train 
traveling at the rate of speed this one was going, would of 
necessity make considerable noise, sufficient to have sttracted 
the ettehhion of the deceased. We know of no reeson why the 
deceased should not have looked and seen this train. His attention 
might heve been detracted by something which does not eppear from 
the evidence. The engine on his truck was running, snd the 
bottles in the back of the truck mey have been making some noise 
which prevented him from hearing the train, but under 211 these 
conditions it wes his duty to exeréise reasonable cere for his 
own safety, and the grester the noise, the greater the care 

he should heve exereised. It has been held in many cases that 

& railroad crossing is a well-known place of danger, end when 

a person is crossing it he should exercise snd use all of his 
feculties for his own personal safety. We do not think the evi- 
dence in this case establishes thet the deceased was in the exercise 
of due care and csution at the time he was struck. The finding 
of the jury that he was in the exercise of due care and 

caution is contrary to the weight of the evidence, end for this 
reason the judgment will vefreversed and the ceuse remanded. 


Reversed and Remended,. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 241994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


moltowmime. to-wit: 
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Leon D. Hofer, 
Appellee, 


vs. 
; Bourt 
Chicago, Burlington & Quincy Appeal from the Circuit/of 
Railroad Company, a corporation, 
Peoria County. 


a ee ee eee 


Appellant. 


Partlow, d. 

Appellee, leon D. Hofe:, began suit in the circuit 
court of Peoria county against appellant, Chicago, Burlington 
& Quincy Railroad Company, to recover damages for personal 
injuries. ‘there have been two *rials. Upon the first trial 
the jury disagreed. Upon the second trial the jury retuned 
a verdict in favor of appellee for $4500.00. Judgment was 
entered upon the verdict, and an appeal has been prosecuted 
to this court. 

The accident happened about three o'clock on the 
afternoon of January 9, 1922, about two and one-half miles 
west of Pottstown, Peoria county, at what is commonly known 
as the Kingsley crossing. At this point the tiacks of 
appellant extend due east and west, but just east of the 
erossing they curve in a southeasterly direction and cross 
a steel bridge with an overhead st:ucture and girders, which 
is about a quarte: of a mile east of the crossing and extends 
over Kickapoo creek. The right of way at the crossing is 
about sixty feet wide, and the tracks are six or eight feet atove 
the serena’ ae the surrounding land. This crossing was estab- 
lishe@ many years ago, probably as a farm crossing. South of 
the crossing there are about sixty acres of land belonging to 
the Kingsley farm. North of the right of way, and adjacent to it, 
is a public highway known as the Peoria & Southport road, which 
leads into the city of Peoria. North of this highway are other 
lands belonging to the Kingsley farm. On the north side of 


the right of way as was a gate leading into the highway, and on 
the south side was another gate leading into the Kingsley land. 
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There were planks between the rails at the crossing so that 
vehicles could cross. There were five or six coal mines on 
land just south of the Kingsley sixty acres, including a 
mine owned by Wamsley and Hainer. Arrangements had been made 
by which coal was hauled from these mines across the Kingsley 
sixty acres, and over the Kingsley crossing onto the Peoria 
& Southport highway. These mines were also reached by a 
public road on the south side of Kickapoo creek, which road 
joined the Peoria & Southport road at rottstown, two and one- 
half miles east of this crossing, About two years prior to 
the accident, a bridge was built across Kéckapoc creek, near 
the mines, about sixty rods south of the railroad right of 
way. <A private roadway made of cinders was built north across 
the Kingsley sixty acres, to the iight of way of the railroad 
where it turned west and extended parallel to the railroad for 
about two hundred feet or ended at a gate on the south side 
of the Kingsley erossing. The road then turned north aeross 
the railroad tracks and connected with the Peoria & Southport 
road. To get from the Kingsley field onto the railroad cross- 
ing, Wamsley & Kainer had consxructed, a couple of years prior 
to the accident, and inclined slope made of railroad ties, 
laid parallel with the track, end to end, and covered with 
Ginders. The tuin in thés roadway from the west to the north, 
in order to get up on the traeks at the crossing began about 
ten feet inside of the field. The gate on the south side of 
the crossing was not parallel with the tracks but the west 
post was set back in the field. The gate was about midway of 
the turn, half of the turn being inside of the gate and the 
other half on the right of way. The gate opened to the west 
into the field against the right of way fence. 

On the day of the accident, appellee, a man hkiey thirty 
“enine years of age, owned a truck and was in business for him- 
self. He bought a load of coal at the Wamsley & Rainer mine. 


He drove over the b idge across the creek, then over the 
road through the Kingsley farm in a northerly direction, tu~ 
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west at the right of way, and drove up to the gate on the South 
side of the crossing. He got out of the truck, ppened the gate 
drove up the incline and was struck on the crossing by a pass- 
enger train which left the city of Peoria going west at three 
o'clock in the afternoon. 

The declaration consists of two counts. The first count 
alleged that while appellee was in the exercise of due care and 
caution for his own safety, the appellant was operating one of its 
trains at a high and dangergus rate of speed without giving any 
warning of its approach; and while appellee was crossing the 
railroad,the locom@tive ran into the truck in which appellee 
was riding, and he was thrown to the ground with great force and 
violence, and injured. It was alleged that the srossing was 
not a public highway but that it was a crossing which had been 
used extensively for five years, with the knowledge and consent 
of appellant, by a great many persons going to and from siad mines 
and other places across said railroada ‘the second count is 
similar to the first, with the exception that it alleges neg- 
ligence, and charges that appellant so earelessly and negligently 
managed said train that it ran into and against the truck in 
which appellee was riding, with great force and violence, and he 
was injured. To the declaration, appellant filed the general 
issue. 

No complaint is made of any ruling on evidence, or of any 
instruction given on behalf of the appellee. Appellant tendered 
fifteen instructions. Three were given, five were modified, and 
seven were refused. Error is assigned on all the refused inst- 
ractions. The first instmction »8ee refused told the jury 

hat the appellee was not only bound to prove the negligence 
charged, but he was also bouné to prove reasonable care and dil- 


igence for his own safety, and unless such pro@f was made, the 
jury should find for the appellant. In another instwuetion 


given, the court told the jury that the appellee mst prove 


by the greater weight of the evidence, first, that the 
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appellant was guilty of the negligence charged, second, that 
such negligence caused or c¢ aetwated to the injury, and third, 
that the appellee was in the exercise of reasonable care and 
caution for his own safety, and if the evidence failed to prove 
any of these three elements, the jury should find the appellant 
not guilty. ‘whe first instructio: refused is merely a repetit- 





ion of the instruction above quotei, and there was no error in 
refushgg the first instruction. The fourth refused instruction 
"was covered by the weeona 2h modified. The fifth refused ins- 
truction told the jury that if both appellant and appellee 
were negligent, appellee could not recover. The seventh inst- 
ruction given on behalf of appellant, after telling the jury 
what was necessary to constitute »egligence, was as follows: 
"But even if you should believe that the defendant was cuilty 
of negligence, still if you further believe from the evidence 
that plaintiff by his own negligence, carelessness, or fault, 
contributed to the injury, you: verdict must be for the defend- 
ant." This instwwetion covered the entire proposition sought 
to be announced by the fourth refused instruction, in a more 
explicit and effective manner. The sixth and seventh refused 
instructions were sovered by the second, third and fourth given. 
There was no error in refusing any of these instructions. 
Appellant next insists that the place where the accidext 
happened was a statutory farm corssing, made for the sole use 
and benefit of land o:ners on each side of the right of way; 
that the approaches and roads leading to it were constwacted 
by the owners of the mines under arrangememts with the land 
owners for the sole benefit of the owners of the mines; that 
appellee was at best a mere licensee, and the-only duty appellant 


owed him was not to wantonly and willfully injure him; that 
for these reasons the court improperly refused the seeond and 


third instructions, which told the jury that the ohly duty app- 


ellant owed appellee was not to wantonly and willfully injure 


6), 


hedd! , baoceb, bextado ebeneeilfpen edd to ytline ssw taal Levds 
+ 


(Pride bow etatak ent oF betudtiyave Yo beenes esiept lx err fone 


bis otad elfen deer to eakotexs edt at sew solfeque ‘eit tant - 


evorg: ot beLliet ebiieb ive ott Xb bie Thetee nwo etd +ot no Ftwes 
tasilogges eid Satt bisoda yuwt edd .sinenele” ootdt eset ds Yo pnts 
~Siteqet s yLerem at beester vottonrtent tertt ont’ Ved Lrms ton 
Lat torre On Baw ete ds baw |, betoup evods® wottemrbant odd to" hott 


sottomdeat beater divyot ext vaottorrtent terkt oft ape gto 


atk hodutet AITIt eA Vbottibom ta Basosa edt yd bovevou baw 


eelleqee bre Yeceltedel dtod tr tedt Yet eft bLot aotrontt 
-temi dineves sd? ,revooet ton Siroo: estreqde’. trogitesn etéw 
tuut ett satltet vests ,trelfeqce “to theted' no heviy hobs sit 
pawoLLo't as’ eaw’  eormes figs diHtitenoo” of: (isbeddin Baw dat 
etline saw Fiebaeteh sdt tedd svetied bivore my ti eve tye" 
eonohive oft mort evaetled Poddtint poy tt {lide éoneg rtgen £8 
dLiet <6 ,eeenetoferee pesmeg breed ows aba yd tet at #attt 


_~bueteb sat ro¥ od tem tetiter iso Syrari Ak” 6at ot botedbrendy 


tdewoe gottteoqotd eritas ahd Betevos sottomwtent etdT oO Faa 


Siow sn abo  Aebt oeesedt boawtex dir elt ead ye boonsounts et ot 
boantat dinévee Baa dtxte sd?  .tenmen svitoetts boa ttobtexe ue 


stevig déist bia Betdd Baoeées odd qd: Bétévon Siew ecottorrtent 
anotsontdeak saedt to yas gitantet of ‘torre of saw ered 


tuxebtoos edt ovedw ooalc edt todd atéient txen tuslleqqa?* _ 


Ses oloe aft 2Ob obam pga kd@srco mist Yrotuteta's asw Setteqqsd 
opyew Eooddwtt odds obLe Ade “Wo tehlo Hagl tO FPtCAST Bas 
betosttanos ereow dE ot Sxib sof ebaot hae dedosoiqed eff t add 


bast elt diiw etoromeguetad tehio setim eit To aireiwo “ont Yd 


edd; sonttos “odd ho trenwe eds “to Eeasd 6fde ddd ro PR eteRWe 


tusl legge Yoh Ylno- ott bas), deardotl oram's Veod te daw séfiedtts 
tect yekd otapat-yLlotiliw Sas yliotisw oF tén aaw ata bewe 

dae hacose oft Soasskes, yLaeqoigms timog edt egoeget eacds mot 
~a¢.8 ‘Ydeb glo odd deatt yet one Blot wotdw") ead tlenetdal brtdd 


exit! pi tI fiw Gas ytavtded of Fen Bdw Sefledde béwo duel re 


R a 
A 0). yA ES | 





; 
| 





him. 

We do not consider it necessary in order to properly det- 
ermine the questions at issue in this case, to decide the exact 
legal status of this crossing, or whether appellee was a mere 
liceneee, or had a greater right thereon. Wot do we think 
appellant is in any position to raise these questions on 
account of the instruetions given in its behalf. There was no 
charge in the declaration of any wanton or wiliful injury, and 
only the general issue was filed. The declaration alleged that 
this crossing was not at a public highway but that it had been 
used for five years with the ribs cage and consent of appellant. 
The second instruction given on behalf of the appellant told 
the jury that if they believed from the evidenee that appellant, 
at and immediately prior to the time appellee was injured, used 
due @are and euution in the operation of its trains for the 
protection of any one who might be using the crossing, then 
appellant cannot be charged with negligence, and should be 
found not guilty. The first instruction refused on behalf 
of appellant told the jury that the appellee could not recover 
unless he proved by a preponderance of the evidenee, not only 


that the appellant was guilty of the negligenee charged against 


-it in the declaration, or some count thereof, but that the 


plaintiff was in the exercise of due care for his own safety. 

The second and third refused instructions contain the elements 

of a wanton and willful injury. If appellee was a mere licensee, 
and the only duty appellant owed him was not to wantonly and 
willfully injure him, then appellant should have asked the court 
to so instruct the jury, and the second instwuction given, 

and the first instruction refused on behalf of appellant, 


should not have been tendered to the court. Appellant had the 


right to have the jury tns#uinstructed upon its theory of the 
case, but it did not have the right under the pleadings to have 


the jury instructed upon both theories, and then assign error 


on the refusal to sive the second md third instructions. 


—. % ri , pes ee) Vere Tams), 
Gt es . : : ‘ cen if 


oe ttl 

-teb yliegerq ot tebto mi eiaaeqoen ti tebtance ton ob 3 ayia 
tosxe eit obiveb of .,e0go aids mt egael ds anciiaeup edt ectmte 
eted s eew eeiLeqgs wedtedw xo.,2Gieeot9 eidt do autete Lagel 
duids aw a 20%. ,moeted? ddgit votsorg 2 Dad x0 eooneodl 

xo anottises acedt.eelsr o¢ soitieog yae,mt eb tuslreqgs 

on eew etedl ..tisded ati ai cevia eopitentteat edt to tesr0908 
bow py tatat Letiliw .o motaaw yous To, cobieisloes eff ak esaaite 
teat begeits mofteralood ect sbeLit aaw avyeat Latones eat ela 
weed bad tt tedd tid eau da otidsg s te ton 2sw; (Bategote. eidd. 
etasilegges to tasaioo bas egbe eetint oct Adtiw atsey .ovit tot eas 


SfLot taslleggs edt to ifeded so mevis noitesttant haces ea? owl 


tual Leggs tad? sonebtve.odt most bovelled yedit ti dadt yew. edt 
fear ,fotgtai esw eelleqpsa emit edt of woitg ylotsiieumt bas te 





eid wk antert ett to soitsrege edt at moitsse base eTsD oud 
merit , Sxckeeoxe eat gates ed daly bun asi 800 yas to. nottoetora 
ed Sivode bos ,.eonesifgen Atiw bogiade ed tones toelloags 
tleded mo beuster ooltomitent terit ed? .<tiies tom Samet 
seveos: tom isos eelieggs oAt ted? giag adt Slot tnelleqqs to 
Yilos tom ,eonebive edd To eonst9haogetg « xd Sovorg ost ane Las 
taniegs Begiedo sonegifgen edt to Yiling esw taslloqqs edt test 
edt tedt tod .,toetedd, dame.emoa ro ,qolietsfoeb edd mh ot - 
-“teles cwo. etd tot .otso.emh to eetetem: edd al esw thivatele 
atnemele eft atatyoo, exottosxtent beamtor biidt bas baooes,edT 
,2esneotl ovens say sellequs tL. Yuebod Lotiliw poe no tnsw, B ko 
Sas ylootusw.of ton saw sid bewo tnalleggs ytubh yiao elt brs 
Fx s00 vr feden eved biyodea taslileqgs sedd ,wid exuiat yllotlitw 
,~sevig mottosmsteant Sacees oft bas , yi eft tovitant os.ot 
,iielloqgs to Tieded ao, beautex sottostent tevit edt baw 


edt bas inelleggs . .tustag odd ot haxrobaot seed evad tom SLyode 


eit to yroodt e¢2 aogs beteomtentrteat yrel edt aved ot tdgtt 
sven of egoibeelaq omy tehowr oa eit eved son bib tt dud <O8B9 


Lotte img Leas fiedd Bas ,eolrosdt diod aos botoss tant vst eat 


s 


exokvoutiant Sridt bos bacoesa ods. ious o¢ Lanstbiie ad £0 





Appellant apparently adopted the, theory that it was required 
to use due care not to injure the appellant, and for this 
reason it is in no position to ask this court to say that 
another rule was applicable. 

The only questions remaining for consideration, are 
whether the appellant was guilty of the negligeice charged, and 
whether appellee was in the exercise of due care and caution; 
The negligence charged is that appellant ran its trainat a 
high and dangerous rate of specd, »ithout giving any warning 
of its approach; together with a general charge of negligence. 
The train was going thirty-five to forty miles per hour, but 
the place of accident was not within the corporate limits of 
any village or city, therefore the rate of speed alone was not 
sufficient to constitute negligence. Chieago, Burlington and 
Quincy. K. i. Co. vs. Lee, 68 Ill. 576. This was not a public 
crossing, and for that reason appellant was not aa under 
Section 84, Chapter 114, of the statute, to ring the bell or 
sound the whistle. Wabash, St. Louis & Pacifie Railroad vs. 
Niekirk, 15 Ill. App. 172; Chicago, & Alton KR. kK. Co. vs. 
Saunders, 154 Ill. 531. It was the duty of appellant to give 
reasonabley apprehended danger, and the means by which such 
notige is usually given is a b@ll or a whistle. Chicago & 
Alton & kh. Co. vs. Dillon, 123 Ill. 570; St. Louis National 
Stock Yards, vs. Brennan, 126 Ill. App. 601. The question 
whether appellant was guilty of the negligence charged was a 
a question of fact for the jury. Illinois Centrsl Kailroad 
Co. Vs. Jeringan, 198 Ill. 297; Rink vs. Southwestern Railway 
Co; 151 Ill. App. 429; “lthoff vs. Illinois Central keilway 
Co; 227 Ill. App. 417. 

The only negligence of apoellisnt which the evidence tends 
to show is that no bell or whistle was sounded. Greason, the 
fireman, testified the be]1l had been ringing from the time the 


regular 
train left Pottstown until appellee was struck; that 9» #eaeebr 
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crossing whistle was sounded just as the train left the bridge 

a quarter of a mile east of the crossing. As to the whistle 
being sounded, Greason is corroborated by the conductor, express 
messenger, a signal supervisor, a telegraph lineman, and 4 coal 
miner, all of whom were on the train, and by Wireman, a truck 
driver, who was on the Peoria-"“outhport road, going east, 

300 to 400 yaxz@s from the crossing. As to the ringing of the 
bell, Greason was corroborated by Ranch, who was on the road 
going across the Kingsley farm, by Wireman, and by Wesley Ayres, 
who was driving a truck east onthe Southport road about 180 

feet west of the crossing. On the other hand appellee testified 
he heard no bell or whistle, and he is pier dborakea by five other 
Witnesses. One of these was in the smoker on the train. One of 
them Bakwkus, was riding in a-truck across the kiesisi Kingsley 
farm, and three were in an automobile on,the Peoria & Southport 
road, west of the core ing. The Aesth in trucks testified the 
engines of their trucks were running, were making some noise, 

and this might have prevented them from hearing a bell or whistle, 
even if one had been soumed. Hanch, who testified he heard 

the bell, was crossing the Kingsley farm and was close to Backus, 
who was also in a truck, and who testified he heard no bell 

or whistle. From ail this conflicting evidence it is apparent 
that it was a very close question whether appellee established 

by a preponderar e of the evidenee, that no bell was rung or 
whistle sounded. However, if the rest of the evidened in the 
case established the liability of appellant as charged in the 
declaration, we would be very much inclined to say that it was 

a question of fact for the jury to determine whether the 
preponderance of the evidence showed that a signal was given, 

and we would not be inelined to disturb the verdict on that 


account. We recite these facts for the purpose of showing 


that the evidence relative to the negligence charged was in 


conflict, and was exceedingly close. 
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We next come to the question as to whether appellee was in 
the exercise of reasonable artis The preponderance of the evid- 
ence shows that from the crossing there is s clear view at least 
to the bridge, which is about a quarter of a mile away, and some 
of the witnesses testified the view was not obstructed for a oon- 
Siderable distance beyond the bridge. Appellee claims the 
telegraph poles on the south side of the right of way obstructed 
the view, but the evidenee shows that the lowest cross arm on 
these poles was sixteen feet above the ground, and therefore could 
not have made much of an ebitrastion, It is also claimed that 
the girders of the bridge obstructed the view. ‘Several photo- 
graphs showing the track east of the crossing were offered in 
evidence, and from these and the other evidence we do not think 
appellee has established his claim that he eould not see the 
train because of obstructions between him and the bridge, or 
even beyond it. It is admitted the afternoon was clear. 

When appellee stopped to ppen the gate his truck was facing 

west or northwest. There were no curtains or obstructions 

on the right side of the truck, but there was s load of eoal 

on the rear which may have obstructed the view in that direction. 

He testified that when he got out of the truck to open the 

gate he looked to west and saw no ‘rains He then opened the gate 
and looked in the other direction and saw no train. He test- 
ified he could see beyond the bridge a quarter of a mile, which 

would make a half a mile from the crossing; that he could have 
seen a train the whole distance to the bridge. He testified 

he got into the truck and started up the grade onto the s#ak 
tracks. His truck turned from the west or northwest direect- 

ly to the north. By leaning forward as he went through the gate 


and up the grade and looking to the east he could have seen 
the train. The track curved to the southeast, but he testified 


he could have seen the bridge, but he did not look and was 


struck. After the injury he was put on a stretcher and placed 
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in the baggage car. Several witnesses testified to statements 
made by him at that time. He asked how badly his truck was 
damaged, and stated what relatives of his should be notified. 
One witness testified he said to appellee: "“t'or goodness sake 
man, couldn't you see that traingooming?" end appellee replied, 
"No, I didn't= I was watching the fellows across the tracks, who 
were vin at me, and I thought they wanted to come across the 
track first before I did." He also said: "You bet I will never 
cross that crossing again without looking." Another witness 
testified appellee said he drove onto the traBk without looking. 
The men who were in the Hoffman truck on the Peoris and South- 
port road, west of the crossing, testified they tried to warn 
appellee and call his attention to the train, but he did not pay 
any attention. They could see hin in the cab behind the wheel, 
bat they did not know whether he saw them. 

The driver ofan automobile approaching a railroad crossing 
is bound, where the view is unobstructed, to mske a reasonable 
use of his senses to guard his ow: safety, and to look for 
approaching trains at such a distance as will enable him to 
ascertain whether a train is in sight, and his failure so to do 
constitutes negligence. Chicago, Kock Island & Pacific Railroad 
Coe ws. Jones, 135 Ill. App. 380; Kennedy vs. Alton Traction 
Company, 180 Ill. App. 146; Stein vs. Chicago & Eastern Illinois. 
Railroad Co., 199 Ill. App. 48; Hack vs. Chicago Interurban & 
Traction Company 201 111. App. 572. In Gray vs. Chicago & 
Northwestern Railroad Co., 155 Ill. App. 428, on page 431, it 
is sad-said: "On the other hand, plaintiffs testimony demon- 
strates that while he may have looked for an approaching train 
while standing in front of the elevated train, he did not look 
for it while approaching the defendant's tracks. Had he done 
so he must have inevitable seen it, as there was nothing whatever 
to obstruct his view. This was in our judgment under all the 
circumstances, clearly such contributory negligence as justified 


& direction of a verdict of not guilty." The question of 
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contributory negligence is a question of fact for the jury, 
Chicago & Alton Railroad Co. vs. Pollock, 195 Ill. 156, but 

under the evidence in this case we think the finding of the 

jury that the appellee was in the exercise of due care and caution 
for his own safety is manifestly against the weight of the 
evidence, and when this fact is considered in connection with 

the further fact that the evidence relative to the negligence of 
the appellant as charged, is very close, we consider it is our 


duty to reverse this judgment and remand the cause. 


keversed and Remanded. 
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The People of the state of Illinois, 2 BH L.A. 6 v4 A 


Defendant in error, 
Error to the County Court 


VSe 
of Ogle County 


George Rademaker, 
Plaintiff in error, 


Jett, PJ. 

This is a prosecution under an indictment returned by the 
Grand Jury at the October term, 1922, of the Circuit Court of 
Ogle County, which said indictment was, on the 25th day of January, 
1925, by the said Circuit Court certified to the County Court of 
said County for process and trial. The indictment consitts of 13 
counts all of which were based on, and charged the plaintiff in 
error with violating section 9 of the Illinois Prohibition Act, 

The case was tried by a jury on the "th day of March, 1925, 
and the plaintiff in error was found guilty in manner and form 
as charged in the Grd, 6th, 7th, 8th, 9th and 10th counts of the 
indictment, and by the court sentenced to sixty days. in jail on | 
the third count, and to pay a fine of $100 each on the 6th, 7th, 
8th, 9th and 10th counts. Plaintiff in error prosecutes this 
writ with ea view of reversing the judgment. 

The third count of the indictment charges the plaintiff in 
error with unlawfully having a still in his possession without hav- 
ing a permit therefor es required by law; the 6th, 7th, 8th and 

selling 
9th counts each charge plaintiff in error with unlawfully tispsstes 
o€_ intoxicating liquor and the 10th cherges him with unlawfully dis- 
posing of intoxicating liquor. These being the only counts in the 
indictment on which a conviction was had, no other counts or charges 
are before us for consideration in the decision of the case. Prior 
to the trial no question was raised as to the sufficiency of the 
indictment, by motion to quash or otherwise. 

It is first insisted by plaintiff in error, that the verdict of 
the jury is not supporteé by the evidence. The testimony of the wit- 
ness Lindsey, shows that he was a resident of Freeport, Illinois, and 
employed as an electrician; that on Sunday, the 24th day of Septamber 
1922, he, in company with 
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two of his friends: namely, Dickhoff and Iutz went to a 

eertein farn in Ogle County; that he went at the suggestion 

of Dickhoff end Lutz; that he had never been to the farm before; 
that there on the farm he met George Rademeker, the plaintiff 
in error, end two young men whom he learned were the sons of 
the plaintiff in error; that the plaintiff in error brought out 
& quart bottle of intoxicating liquor, "Moonshine", and seve 
him end his two friends each a drink and informed them they 
could buy all they wanted at $2.25 a quart; thet Dickhoff and 
Lutz each bought a quert and paid plaintiff in error the sum 
of $2.25 for each quart, and that thereafter Dickhoff sand Lutz 
each bought another cuart from pleintiff in error and paid him 
the sum of $2.25 pe r quart; and then énd there he, Lindsey, 
purchased one quart of licuor from plaintiff in error, and 

paid him therefor the sum of $2.25. The witness testified that 
George Rademaker, the plaintiff in error, sold them the liouor 
and identified him from the witness stand as the defendant. 

Lindsey further testified the liquor they purchased from the 
said George Rademaker was intdxicating end that it made him end 
his two friends drunk; thet they were later in the day at or 
near Cederville, Stephenson County, Illinois arrested by the 
sheriff of said Stephenson County end taken to the City of 
Freeport. At Freeport he informed the officers he could net 
tell them where or from whom the licuor was purchased but that 
he would take them to the plece where they obtsined it, and 
in compsny with George C. Donstad, Chief of Police of the City 
of Freeport and others, went to the farm of plaintiff in error, 
the place where he in compeny with his two friends purchased 
the intoxicating liquor. 

Lindsey further testified that he hed never been to the 
farm before the dsy on which he purchesed the liauor and had 
never seen George Rademaker before that day. On the triel he 
he also indentified Jacob J. Rademaker and Jeke Miller as being 
present when plaintiff in error sold the liquor to the witness 
end his friends. 

The record further discloses that the Chief of Police of 
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Freeport, Sheriff Banning of Ogle County, and Meyers, a Deputy 
Sheriff, after the witness Lindsey pointed out the plece where 
the intoxicating liquor was purchased made a seawch of the 
premises occupied by the plaintiff in error, and found a stove 

a cooker and a lid therefor which was warm, and also ea copper 
coil, a barrel of mash end a bottle containing a quantity of the 
finished product. The several perts of the still or device 

used for menufscturing liquor were found st different places, 
end near where the stove was located, the mash was found. 


The defense interposed by the plaintiff in error was that 





of en albbi. He clsims he was not present at the time and place 
where the witness Lindsey ssys he purchased the intoxiceting li- 
| guor. Plaintiff in error testified, among other things, that 
on the 24 day of Septenber 1922, the day on which it is alleged 
the offenge was committed he and © man by the mame of Whitmore 
were on the Pecatonica River looking for wild grapes and 
walnuts; that they went there on the night of the 23 of September 
1922, and remained there until the night of the 24. He denied 
that he was at home on the day the liquor wes sold to Lindsey 
end his two friends, snd testified that he had never seen 
Lindsey before the time of the trial. 

Plaintiff in error testified further that on the night of 
the 23 he went to Shannon with his son and at that time had 
no intentions of going to the fecatonice river with Whitmore, 
and without saying anything about it to his sonf he got in 
the car with Whitmore and went to the river to look for welnuts 
and for grepes with which to make grape juice... He produced 
no witness except Whitmore, that had any kmowledge he was on 
the river on the night of the 23 and 24 of September. 

Whitmore, who testified that he was with plaintiff in error 
on the night of the 23 and on the day of the 24 of September une 
detook to fix the time by associating it with the time he got 
out of jail in Mount Carroll, for mexking wine. 

Jake Miller a witness testified he lived at the home of 
plaintiff in error and that on the afternoon of the 24 day of 
September, 1922, Lindsey, Dickhoff and Lutz came to the 
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Rademaker place and one of the three inquired for a certain man 
and he told them he did not know the men; that the one who msde 
the inquiry walked away end went up to a man standing near hin, 
and the mon went around west of the house and came back with a 
packsege which he hended to either Lindsey, Llutz or Dickhoff. He 
also testified that he went to a ball game in Freeport shortly 
after dinner on the 24 day of September, and got back about five 
o'clock and that Rademeker's son Jacob went with him end at 
about six 8¥ clock that evening they ezgain left the farm and went 
to Freeport and that plaintiff in error was not at home all day. 

On cross examination the witness “iller testified that he 
did not know whether or not plaintiff in error was st home during 
the afternoon while they were at the ball game. Ue further 
testified that he hed lived with plaintiff in error since 1921, 
and has lived with him continuously from the 24 day of September 
1922 up to the time of the trial, and that he never at any time 
talked to plaintiff in error or his ettorney, about the case and 
that no one knew what he was going to testify until he got on 
the witness stand. 

The witness, Edward Rademaker, a son of pleintiff inerror 
testified on direct examination, that on the night of the 23 
of September 1922, he took his father to Shannon md left him 
there and that he did no t see him again until the night of the 
24th; that he was at home all day on the 24 and did not see 
anyone there at all. Om cross examination he stated that on 
the night of the 235, he took his father to Shannon and left him 
there; that he did not know where he went and did not kmow whom 
he went with and did not know that he was going anywh re, and the 
first he mew of his father going away was the next dey; that his 
father had not said anything to him about not going home with 
him but that when he got ready to go home from Shannon he got 
in his car without looking for his father or inquiring for him 
or knowing whether or not he wanted to go home. 

Jacob J. Redemaker, a son ond witness for plaintiff in error, 
testified that on the gene afternoon of the 24 of September, 


Lindsey, Dickhoff and Iutz came to their place. He further test- 
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ified that his father was not at home on the 24 of September, 
that he went ewey on the night of the 23, and did not return 
until the following night. He aoniea, folios to any one about 
the case, and yet he testified on cross examination that on 
the night previous to the trial his father, the pleintiff in 
error, asked him, if his father was not away from home on the 
24 of September 1922. 

The abstract is exceedingly brief. We have been obliged 
to examine the record in order to ascertain what the evidence 
shows, san heving done so, sm having examined carefully the 
testimony of the plaintiff in error, and of his witnesses and 
particularly the cross examination of his witnesses, we can 
reedify understand why the jury returned e verdict finding the 
defendant guilty. This court will not set aside a verdict 

unless it is pabpebly against the weight of the evidence. 
People vs. Popvich, 295 I11l. 491-496. People vs. Karpovich 
288 Ill. 268. People vs. Lutzow 240 id. 612; Beeshew People 
vs. Deluce, 237; id. 541; Cronk vs. People; 131 id. 56; 
d~-6125-Leople~ Steffy vs. People, 130 id. 98. 

It is contended by pleintiff in error, that the counts 
and each of them on which the defendant was found guilty do 
not charge a commission of an offence under the Frohibition 
Law or Seizure Act. The only suggestion found in the record 
on which plaintiff in error has a right to base any argument 
relative to the insufficioncy of the indictment is found in 
the Seventh assignment of errors which is as follows: "The 
court below erred in rendering the judgment, it ddd on the 
indictment in that the counts on which judgment was rendered 
stated no csuse of action and mde no case of a vialetion of 
the Prohibition Act." 

The count of the indictment charging the plaintiff in error 
with having a still, charged thet he did then and there unlawfully 
have a still in his possession without having first secured a 
permit to own such still, while the said County of Ogle was then 
and theme Prohibition territory. 
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The counts relative to sales charged that the said Rademaker 
within the County of Ogle, did then and there unlawfully sell 
intoxicating liquor while the said County of Ogle was then and 
there Prohibition territory; that the counts of course having 
the propr conclusion as contemplated by statute. 

We have examined the various suggestions that have been 
made by plaintiff in error relative to the insugficienty of the 
indictment, and each count there on which he was conviceted, 
and we are of the opinion that each count charged a vialation 
of the Prohibithon Act. 

It is insisted that the court erred in refusing to give 
@ number of instructions offered on the part of the plaintiff 
in error. The court was clearly right in refusing to give the 
first instruction complained of by plaintiff in error because it 
was an invitation to the jury to disagree. The second refused 
instruction was covered in others given on the part of plpintiff 
in error as well as on the part of the defendant in error. ‘The 
third refused instruction is in the usual form and is’ substant- 
ielly a correct statement of the law. It told the jury thet 
if they believed from the evidence that any witness willfully and 
knowingly swore falsely to any materia€@ fact in the case, then 
they had a right to disregerd his testimony except where corrobor- 
ated by other evidence of circumstances in the case. The giving 
of this instruction would have been more detrimental to the cause 
of the »laintiff in error than to that of the defendant in errer, 
in view of the facts as shown in the record. The jury was fully 
informed as to the law of the case taking the instructions 
together as a series, and we sre not prepared to say thet the 
refusa€ of this instruction wes reversible error. 

The fifth refused instruction relates to what constituééd 
possession of intoxicating licuor. The refusal of this instruct. 


ion was in no way prejudicisl to plaintiff in error, because of 
the fact thet plaintiff in error was not on the trial convicted 


of unlawfully possessing intoxicating liquor. 
The sith instruction refused by the Court is as follows: 


"The jury in instructed by the Court that if you can reconcile the 
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evidence in this case upon any other Beasonable belief or 
hypothesis than that of this defendant's guilt then it is your 
duty to acquit the defendant.” An instruction of this character 
should not be given in 5 case unless it is one in which the 
testimony relied upon on the part of the people for s conviction 
is made up largely of circumstances. The evidence was direct 

on the part of the People. relative to the sale and disposel 

of intoxicating liquor and that being true it was proper to 

refuse the instruction. If it was offered because of the evidence 
bearing on the count in the indictment charging the possession 

of a still, it should have been limited to that count, it 

was not so limited and.the Court properly refused the instruction. 
Appellant relies upon the case of the People vs. Ahrling 279 Ill. 
70, as authority for insisting that the sixth refused instruction 
should have been given. On an examination of the opinion of 

the Court in the Ahrling case it will be found that the People 
relied entirely upon circumstancial evidence for a conviction. 

We have examined the other two instructions that were 
refused by the Court and are of the opinion that no error was 
committed in their refusal. 

After a careful examination of the record in this cause we 
are of the opinion no prejudicial error intervened in the trial 
of the case. The judgment of the County Court of Ogle County 
will be, and the same is affirmed. 

RZudgment Affirmed. 
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STATE OF LLLINOIS, ) .. 
SECOND DISTRICT. ;55 |, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this QTR day of 


in the year of our Lord one thousand 





nine hundred & aty- 


Clerk/of the Appellate Court. 
| 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the first day of April, 


in the year of our Lord one thousand nine hundred and 






twenty-four, within and for the SecondMistrict of the State 


230 1.A, 624 


Present--The Hon. THOMAS M. JETT, Prgsiding Justice. 


of Illinois; 


Hon. NORMAN L. JONES, fuJustice. 


\ Hon. AUGUSTUS A. PARA LOW, Justice. 


BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 25 1924 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Wisconsin Osklend Co. 9 3 5 I Pe G 2 4 
Appellant. 
VS. Appeal from the 
Rockford Auto Parts Co. Circuit Court of 
Appellee. Winnebago County. 
Jett, P. J. 


This is a proceeding in replevin and involves the 
ownership of an Oskland automobile. The automobile in question 
was sold by appellant, om sutomobile distributor, with its 
principal place of business in Milwaukee, Wisconsin to one 
Mex Foth who was doing business under the name of the Broadhead 
City Garage at Brosdhead, Wisconsin, end who held an agency 
contract with eppellant. 

Foth paid 15 per cent of the price agreed to be psid 
to appellant at the time the car was delivered to him and a note 
with conditional sales contract was given as a balance of the 
purchase price. 

Foth traded the car to appellee for e Chelmers aR 
appellee paying © difference of $1250.00 in cash. At the close 
of all the evidence offered by eappellent, appellee filed e motion 
for a directed verdict in its favor insisting that appellant 
at the time it sold the automobile in question to Foth, and 
subsequent thereto had expressly snd impliedly consented to the 
re-sale of said sutomobile by licensing him as a deeler, 
allowing him to hold himself out as the owner of the car, place 
it with other automobiles of his ow in his showroom end offer 
it indiscriminately with other cars to the public, and contending 
also that the said sales contract had not been filed ss required 
by the Wisconsin Uniform Sales Act. The motion was granted and 
the jury instructed to find the defendsnt not guilty. The ‘ 
jury returned @ verdict sccordingly, after which appellant, 
by its counsel moved the Court to set aside the verdict and 
grent a new ie, which motion was over-ruled and = judgment 
entered for sppellee and against appellant that it takes nothing 
and go hence without dey and for cost. 


The abstract in this case serves no purpose other then that 
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of an index. The record, however, discloses thet section 9 

of the Uniform Conditionel Sales Act of the State of Wisconsin, 
is as follows: "When goods are delivered under a conditional 
sales contract and the seller expressly and impliedly consents 
thet the buyer mey resell them prior to the perforkands of the 
condition, the reservation of property shall be void against 
purchasers from the buyer for value in the ordinary course 

of business, and as to them the buyer shall be deemed the owner 
of the goods, even though the ecmtract or = copy thereof shall 
be filed according to the provisions of thés chapter." 

William M. Thompson, a witness on the part of appellant, 
testified he was secretary and queamuser of appellant company 
and that said compeny was a corporation located at Milweukee, 
Wisconsin; thet Foth conducted ena meintsined a sales room at 
Broadhead, in seid state, where he wes showing Oskland and 
other cars, and as to the car in question Foth was offering 
it indiscriminately for sale et his sales room. It is conceded 
by appellant that Foth had the right to sell the car in question 
in the regular course of business but it insists as he drove 
the said automobile some 40 miles from the city of Broadhead 
outside of the state and disposed of it, receiving another car 
and $1250.00 incash, the disposition of the cer was not in the 
regular course of business. 

Appellant placed the car in the power of Foth to be disposed 
of by him. There is no evidence to show that Foth could make 
the sales only in his place of business. Appellant heaving made 
it possible for Foth to sell the car it would be a strained 
construction of said Uniform Sales Act to hold, that to take 
the car from the floor of the sales room to s prospective pur- 
chaser in order that he might exhibit it, and in the event of 
& sale, say it was not in the ordinary course of business. 

The second reason urged by appellee in support of its 
motion to direct a verdict is that section 5 of the Uniform 
Conditional Sales Act of the State of Wisconsin provides that 
every provision in © conditional sale reserving property in the 


seller, shall be void as to eny purchaser from or creditor of 
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the buyer, who, without notice of such provision, purchases 
the goods or acquired by attachment or levy os lien upon them 
before the contract or copy thereof shall be filed as provided 
in this chapter unless such contract or copy is so filed within 
10 days after the making of the conditional sale, and section 
10 of said act provides that the filing officer shell mark 
upon the contract or copy filed with him the day and hour of the 
filing and shall file the contract or copy in his office for 
public insnection. That he shali keep © separate book in whéch 
he shall enter the neme of the seller and buyer, the date of 
the. contract, the dgy and hour of filing, a brief description 
of the goods, the price nemed in the contract and the dafe of 
the cancellation thereof. 

The record discloses the fact that the records of the city 
clerk were not indexed as required by the Seles Act of 
Wisconsin; neither does it show the date of the contract, the 
. description of the goods nor the price named in the contract. 
It will be observed that sections 5 and 10 of the Act relied 
upon by eppellant were not complied with by it. 

It is also contended by appellant thet the Court should 
have permitted the jury to pass upon the evidence admitted in 
the case. From the fects as disclosed in the record it was for 
the Court to construe the Sales Act or the parts thereof that 
were offered by appellant. 

We have examined the authorities relied upon by the appellant 
in support of its contention. It must be remembered thet the 
law ef necessarily sriwes from the facts in a given case. The 
case of appellant must stand or fall upon the provisions of the 
Uniform Sales Act of Wisconsin. Appellant has not brought itself 
within the provisions of that Act so that it may take refuge there 
under. The evidence tending to prove a cause of action which 
will entitle the plaintiff to have it passed upon by e jury, 
— ond which will render it erpvor to instruct the jury to fing 
for the defendant, must be more than a mere scintille of evidmnce. 
It must be evidence upon which the jury can, without acting une 
reasonably in the eye of the law, decide in favor of the plaintiff 
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of the party producing it. Libby, 
222 Ill. 206. 


We are of the opinion thet the 


McNeill & Libby vs. Cook 


Court committed mo error 


in directing a verdict and the judgment of the Cireuit Court will 


pe affirmed. 


Ju 


dgment Affirmed. 
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STATE OF ILLINOIS, | ,. 

SECOND DISTRICT. (88. | JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this Th day of 







he year of our Lord one thousand 
nine hundred 


of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 


in the year of our Lord one thousand nine.hundred and 









twenty-four, within and for the Secon 


Of llainonis': 4 


Present--The Hon. THOMAS M. JETT, Présiding Justice. 


\ 


Hon. NORMAN L. JONES, 


District of the State 


Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. Ji WELTER, Shériff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
L409 ] 
JUL 2 6 1924 *the opinion of the Court was filed in the 
‘Clerk’s office of said Court, in the words and figures 


- following, to-wit: 
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The People of the State of Illinois, 
Pleintiff in error, ae, e sy 
vs. yi 5} whiter beroy k 

Evelyn Piper, the County Court 
Defendant in error. of Will County. 


Jett. P. J. 

This is a writ of error sued out of this Coury to 
review an order of the County Court of Will County entered 
upon @& petition filed by Ernest J. Piper, in the County Court 
of Kankakee County, the csse having been taken to Will County 
on chenge of venue, 

The petition set up that on the 15th day of October, 
1921, the County Court of Kankekee County entered en order 
giving the custody of Evelyn Piper to Mr. & Mrs. Henry Hegenow, 
and appointed Mrs. Hagenow guardian of the said child, who 
by the order was declared to be dependent. It was also found 
in the order that the petitioner was not a fit and proper person 
to have the care, custody and control of said child. The 
petitioner sets up in his said petition thet he is now a proper 
person to have the care, custody and control of the child; thet 
he is the father of said Evelyn Piper, and hss a good home and 
is able, ready and willing to give to her proper psrentel care. 
The prayer of the petitioner is that the former order be set 
aside and vacated endXivhe care, custody, control and education 
of said child be given to hin. 

A hearing was hed upon the petition and much evidence 
was offered upon the part of the petitioner to show that he 
was @ proper and fit person to have the eare, custody and control 
of his child. A number of witnesses testified on the part of 
the People that the petitioner was not a fit person to have the 
custody of the child. 

The Court upon due considereation of the evidence found 
in fevor of the petitioner, end entered en order restoring 
Evelyn Piper to the custody of said patitones petitioner and 


discharging the guardian but left the order of dependency in 
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2 
force and retained jurisdiction over the child. 

We have examined minutely the evidence as disclosed by 
the record, and we are of the opinion that the judgment of the 
Court upon the facts is correct, end there being no sssignment 
of errors et law the judgment of the County Court of Will County 


will be affirmed. 
Judgment Affirmed. 
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STATE OF ILLINOIS, Mee 


SECOND DISTRICT. aa 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and ior said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this ET. day of 


: yythe year of our Lord one thousand 
nine hundrefl/an nty- 2 
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of Illinois: 


Present--The Hon. THOMAS M. JETT, Presi 


on. AUGUSTUS A. PARTLOW, Justice. 
sustus L. JOHNSON, Clérk. 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 26 1924 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Mary Ann Lebioda, 2 3 STA. §25 


Defendant in error, 
Error to the Circuit Court 


VBSe 
of La Salle County 
Joseph Lebioda, 


Pleintiff in error, 


Jett, Ped. 

Mary Ann Lebioda, defendant in error, filed her bill for 
divorce from Joseph Lebioda, plaintiff in error, on April 23, 1923, 
in which she charged him with being guilty of extreme and repeated 
cruelty | her. .The suit was brought to the June term of the 
Circuit Court of La Salle County which convened on June 14, 1923. 

The said Joseph Bebioda, plaintiff in error, was served with 
process five days after the filing of the bill of complaint. After 
summons hed been served on plaintiff in error he consulted with an 
attorney but filed no answer. He was defaulted at the term to 
Which the bill was filed and on June 27, the cause was heard. 

Defendant in error and her eldest son testified and a decree 
was entered granting her a divorce and giving to her title toa 
piece of property occupied as a homestead. The plaintiff in error 
moved to vacate the decree at the term it was entered. The motion 
to vacate was taken under advisement and was so held until the 
October Term of court following. At the opening of the October 
Term the court overruled the motion to set aside the decree, plain- 
tiff in error then moved the court to vacate the order overruling 
the motion to set aside the decree. 

A hearing was had on the motion at the said October term; 
mamely, on the 14th day of November, 1923 and evidence wes heard 
and the motion to vacate the order overruling the motion to set 
aside the decree was denied. The decree as originally entered 
found that the pleintiff in error had been guilty of extreme and 
repeated cruelty "subsequent" to the date of the filing of the 
bill. At said October term on December 13, 1925, the court per- 


mitted an amendment of the decree changing the word "subsequent" 
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to "prior". 

Plaintiff in error sued out this writ of error and assigns 
many reasons for a reversal of the decree. It is first argued 
by plaintiff in error that there is no evidence in the record that 
the defendant in error was a resident of La Salle County. The 
pill alleges that she is a resident of La Salle County and for 
more than 20 years has been a resident of the State of Illinois, 
and the decree finds that she was and is an actual resident of 
the City of Peru in said La Salle County, Illinois. The evidence 
shows that she and her husband had lived in Peru 27 years, that 
while they were residents of Peru they raised four children, 
Joseph, 25 years of age, Vermnica 20, Celia 17, and Theresa 14. 

The evidence further discloses that by reason of the condw t 
of the plaintiff in error, defendant in error left her home and 
went to Chicago and made her home temporarily with her son. If 
the plaintiff in error was guilty of the extreme and repeated 
cruelty as found, and by reason of lis destant she left her home 
and went to the home of her son, we are not prepared to say that 
she could not legally return to the county in which the extreme 
and repeated cruelty was inflicted and file her bill for separation. 
Peru in La Salle County was her home. There is n0 evidence in 
this record that would authorize the vacating the decree on the 
ground that plaintiff in error was not a resident of La Saile 
County. On the motion to vacate the order refusing to set aside 
the decree, plaintiff in error examined a number of witnesses 
touching the merits of the case. The court saw and heard them 
testify and he denied the motion to set aside the order by which 
he refused to vacate the decree. 

It is next insisted by the plaintiff in error that the court 
erred in permitting an aiabnitinwart of the decree on December 13, 1923, 
for the reason that no notice was given to him. It appears that 
the original decree recited that the plaintiff in ewe had been 


guilty of extreme and repeated cruelty subsequent to the filing 
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of the bill. On December 13, 1923, the court permitted oan 
amenduent of the decree changing the word "subsequent" to "prior", 
The court retained jurisdiction of the case and had jurisdiction 
at the time the amendment wes made and the amendment was for the 
purpose of correcting a clerical error. The court had ample 
authority to make the correction and no notice was necessary to 
plaintiff in error. 

It is also insisted that the court was in error in not setting 

aside the decree. It is quite apparent, from what is disclosed 
by the oy toy al the plaintiff in error was perfectly willing 
KA 
his wife, have a divorce, but the fact that the court decreed a 
part of the property to be in defendant in error, that’ she by 
her labors had helped to accumulate, is the cause for his desiring 
the decree wut aside and vacated. 

In conclusion we are of the opinion that the plaintiff in 
error aia not make such a showing as would authorize the satitur 
aside and vacating of the decree and therefore the decree of the 
Circuit Court of Le Salle County will be and is affirmed. 


Decree Affirmed. 
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SECOND DISTRICT. y°' J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
n and ior said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
lo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said (Oot Court, at Ottawa, this 3d day of 
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Begun and held at Ottawa, 


on Tuesday, e first dey of Apri, 
in the year of our Lord one thous 


d nine hundred and 
twenty-four, within and for the 


Of LI vinous: 


Brocent=rNe Hon. THOMAS M. JETTY Presiding Justice. 
\ on. NORMAN L. JON¥S, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. Y. WELTER, Qheriff. 


BE IT REMEMBERED, that afterwards, 
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the opinion of the Court was filed in the 


following, to-wit: 


econd District of the State 
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7335 31 
Joe Saldino, 


appellee, 

VSe 

Rockford City Traction Company, ay 3 5 I A. 6 yd 5 
appellant, 
( CONSOLIDATED) 
Vito Digirolamo, 
appellee, Appeal from the Circuit Court 
VS. of Winnebago County. 


Rockford City Traction Company, 
appellant, 


Jett, PJ. 

The two above entitled causes were each instituted before a 
Justice of the Peace in the County of Winnebago, for damages clain- 
ed to have resulted to the automobiles of appellees by reason of 
the alleged negligence of the appellant. A trial wes had in the 
Justice of the Peace court and appellees recovered judgments 
against the Rockford City Traction Company. Appeals were prosecut- 
ed to the Circuit Court where the cases were consolidated and 
tried, and a judgment was obtained in favor of Joe Saldino, appellee 
for $25.00 and in favor of Vito Digirolamo, appellee, for “65.00 
against Rockford City Traction Company, appellont, and this appeal 
Pell ewed. 

The collision that occasioned the damages to the automobiles 
of eppellees took place on September 25, 1921. It appears that 
the automobiles of appellees were being driven in e westerly 
direction on the side of a street in the City of Rockford, and a 
street car of appellant travelling in the same direction approach- 
ed them. Before the street car of appellent reached the automo- 
biles of appellees, a Ford car turned suddenly in front of the 
street car. The street car struck the Ford car and mocked it 


eageinst the automobiles of appellees ani dameges them. The 
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street car stuck the Ford just back of the front wheel about 

the center of the fender. The impact caused the ord to hit a 
Chevrolet car owned and driven by appellee Digirolamo, whose 

car in turn hit the Chevrolet car owned and operated by Joe 
Saldino. The contention on behalf of appellees is that the street 
car did not sound its bell before it struck the Ford and this 

is the only negligence charged against sapped lant. 

The evidence on the part of appellees, bearing on the quest- 
ion of negligence, in itself is not sufficient to sustain the 
verdicts unless it furtper appears that the failure to sound the 
bell was the proximate cause of the damages to the automobiles. 

We have carefully examined the evidence offered by the 
appellees bearings on the alleged negligence of appellant and 
standing alone it is not, in our opinion, sufficient to justify 
the verdict. In actions of this character the burden was upon 
appellees to allege and prove such negligent acts by appellant 
as would entitle them to recover. This a have failed to do. 
The evidence fails to show that the negligence complained of 
wes the proximate cause of the damages to the automobiles. 

We are clearly of the opinion that the judgements should be rere 
reversed and the causes remanded, which is accordingly done. 


Reversed and Remanded. 
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Begun and held at Ottawa, on Tuesday, the first day of April, 


| in the year of our Lord one thousand ning hundred and 









twenty-four, within and for the Secondf/District of the State 
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iding Justice. 


Onell Tinos: 


Present--The Hon. THOMAS M. JETT, Pr 
\ Hon. NORMAN L. JONES, Justice. 


\ Hon. AUGUSTUS A. PARTBOW, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 26 1994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7345 ay 
Louis Smith, hes Oo Lume 625 
appellee, Appeal from the Circuit Court 
vs. of Peoria County. 


John Stoecker, 


appellant, 


Jett, Ped. 


This is a suit in assumpsit, instituted by Louis Smith, 
appellee, against JohngStoecker, appellant, in the Circuit Court 
of Peoria Gounty, for work and labor alleged to have been per- 
formed by appellee for appellant. 

A jury trial was had and the jury found for appellee and 
assessed his damages at the sum of Kleven Hundred Dollars. Motion 
for e new trial was denied, judgment rendered on the verdict and, 
appellant prosecutes this appeal. 

The declaration consists of the common counts and one special 
count, to which the general issue was pleaded. It is the conten- 
tion of appellee that he was employed by appellant, July 15, 1921, 
to work in a soft drink establishment, and was to receive thirty- 
five dollars per week; that he worked sbout one year and until 
he was discharged by appellant; appellee testified he received 
Four Hundred Dollars in payment, which he hed taken out of the 
cash drawer and left slips indicating the sums that he received. 
Appellant interposed two defenses, one of which was that he did 
not hire appellee and did not promise to pay him $55.00 a week 
but that they were partners in the running of an ice-cream parlor; 
the second that appellee had given him a receipt in full settle- 
ment, bearing date September 1, 1922. Appellee denied the sig- 
nature to the receipt. 


It is first urged that the verdict is contrary to the evi- 


‘dence. Whether the receipt was genuine or not was a question of 


fact for the jury. It was likewise the province of the jury to 
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determine whether or not the appellant employed appellee. In 
view of the state of the record the verdict of the jury will 

not be disturbed on the ground that it is not supported by the 
evidence. It is earnestly insisted by appellant that there is 
a variance between the alleged specific contract, relied upon by 
appellee and the averments in the declaration. 

It will be observed the evidence of appellee discloses that 
he had performed the services for which he seeks to recover; that 
the contract ran from week to week; that on or about the 15th of 
July, 1922, on a Saturday night, he checked the money and was 
told by appellant to quit, and that he gave appellant the keys 
and left. 

In an action to recover for services, rendered under a special 
contract, which has been substantially performed and nothing remains 
but the payment of money a recovery may be had under the common 
counts, and the party seeking to recover need not declare specially 
upon the contract and in such case the measure of damages is the sum 
due under the contract. Pickard & Munger vs. Bates & Towslee, 38 
Ill. 40. Sands vs. Potter, 165 Ill. 397-406. 

Appellant insists the court erred in refusing instruction 
No. One, offered by him. The instruction is as follows: 

"If you believe from the evidence that the signature 
on the receipt introduced in evidence is the genuine signature 
of Louis Smith, then you are instructed that said receipt is 
evidence of the highest end most satisfactory character of the 
payment in full, by John Stoecker to Louis Smith, of all money 
due him from John Stoecker, at the time of the making of said 
receipt.” 

This instruction was properly refused It invades the province of 
the jury by telling them what weight to give to the evidence. 

Appellant also insists that the court erred in refusing 
instruction No. Four, tendered by him. Instruction Nog Four 


informed the jury that they could not presume the defendant 
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forged the receipt offered in evidence, over the signature of 
the plaintiff, but the receipt is to be received with the pre- 
sumption that it was regularly made, and this presumption must 
prevail until overcome by the greater weight of the evidence. 
This instruction is clearly bad because it instructs the jury 
to the effect that there is a presumption that appellee signed 
the receipt and that appellant did not forge it. The court com- 
mitted no error in the refusal of instructions. 

We conclude therefore, that the record is free from error 
and the judgment of the Cireuit Court of Peoria County should be 
affirmed, which is accordingly done. 

Judgement Affirmed. 
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STATE OF ILLINOIS, } ., 


SECOND DISTRICT. \ {, JUSTUS L. JOHNSON; Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this- VICK day of 


: 1 the year of our Lord one thousand 
nine hundred penty e 
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Present--The Hon. THOMAS M. JETT, Presidifig Justice. 


Hon. NORMAN L. JONES, Justige. 
Hon. AUGUSTUS A. PARTLOW, Mustice. 
JUSTUS tL. JOHNSON, Clerk 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 26 1994 the opinion of the Court was filled in the 
Clerk’s office of said Court, in the words and figures 
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7346 
Marie A. Baker, 


Appellee, 9 3 4 I ; 625 4 


Kpypeel from the 


VSe 
Radweard Baker, - Ohreuit Court of 
Appellant. La Sallie County. 

Jett, 2. J. 


Marie A. Baker, the appellee, ond Ndward Beker, 
the eppellent, were married on the 14th dsy of June, 1899, and 
have two children, one ® dsughter atout £223 yoers of age who is 
& talented musician snd hae practically completed her eéucstion. 
The other is # gon 16 years of age end is atiending the State 
University at Albuqueraue, New Mexico. ‘The anpellent is a 
wholesale grocer st Streator, Illinois, snd ome substentielly 
all of the capitel stock of his company, whéth io incorroreted. 
On the second day of May 1922, arnellee filed her bill 
in the Circuit Court of La Salle County for s divorce from 
eprellent, charring extrene end repeated oruelty, sllerzed to 
have been committed on two separate oceasions on the lith, 
@ay of April 1922, Appellent filed his susrer but did not con- 
test the charges of cruelty set forth in the bill of comrlsrinit. 
Om the llth. day of July, 1925, erpellee obteined e 
decree of divorce end the custody of Sterhen Lsker, the son of 
the perties litigent herein. In the decree the Court reserved 
the question of alimony for » future and further decree end held 
the metter under advisement until the Lith dsy of February, 1924, 
when without further heering = decrees was entered requiring the 
aprellirent to vey 217. to St. Marys Hospital, $230. to cover 
& bill due to a Dr. Wiison, an unstated amount srid to be due 
Lyons & Healey of Chicago snd 2225. per month elimony and giving 
to appellee ell cf sppsllants howgeholi foods ni furniture 
which were reasonably unecessary for her use, sand the exclusive 
use of appellants home without charge or cost of sny xind for one 
year, Prom which decree arpellent prosecutes thia srpeaa. 
The undisputed evidence in this cease is thet the gross 
income of appellant is $4800 a year ond thet there are about 
$600 in fixed charges which eppellent must psy out of his 
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2 
salary. These fixed charges consist of texes and premiums on 
@® life insurance policy carried for the benefit of appellee. 

The only question to be determined in this proceeding is 
whether or not the sllowance of alimony is excessive. The 
allowance made by the Chancellor to Mrs. Baker, the appellee, 
including the cash peyments, outstanding bills, texes and repairs 
on the home will more than consume the total income of the 
appellant. The rule in Illinois thet hes been generally followed 
is, as we understand it, in the sllowence of alimony to the 
wife to be psid by the husbend, to sive to the wife from one- 
third to one-helf of the husbands income. 

In this case there is only one derendent child, the son. 

He is being educeted according to the testimony at the cost of 
about $1000 per annum. This sum should be allowed to the wife 
so long es the son is being educated, end until the further 
order of the Court. 

The appellant, is disclosed in this record, is sfflicted 
with sn incurable maledy from which he has been suffering for 
twelve years lsst pst, end he has been unable to set relief 
from his ailment. 

We are of the opinion that an allowance to sprellee in 
the sum of $2000 annuslly is sufficient for her necessities and 
will provide her with the comforts to which she hss been ; 
accustome& during her married life. 

In our opinion after en examination of the record the 
appellant, after paying the bill found due to St. Mary's 
Hospital, the sum of $230 to cover a bill due Dr. Wilson and 
the sum due Lyon & Hesley, should not be required to pay 
to eppellee to exceed $1000 annuslly for the education of his 
son Stephen and $2000 for the support end maintenence of appellee. 
The seid $2000 to be pa id in monthly installments on the first 
day of each month end the $1000 to be paid quarterly. 

In view of the conclusion we have resched, the decree of the 
Circuit Court of La Salle County is reversed, end the esause is 
remanded with directions to modify the originsl decree es herein 


| . i i 
Poh ceili Reversed and remanded with directi 
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STATE OF ILLINOIS, (.. 


SECOND DISTRICT. ada I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Ge Court, at Ottawa, this 3a TK _day of 


the year of our Lord one thousand 






nine hundred and_twenty- 


LOO 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the farst day of April, 


in the year of our Lord one thousand pine hundred and 







twenty-four, within and for the Sec nd District of the State 


Of Eins: 


Present--The Hon. THOMAS M. JETT, Pfesiding Justice. 
Hon, NORMAN L. JONES,/Justice. 
Hon.\ AUGUSTUS A. PARfLOW, Justice. 


JUST L. 


BE IT REMEMBERED, that afterwards, to-wit: On 
JUL 26 1924 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 





9353 


Edward Hinkley, 


Appellee, 2 35 T ighcg 626 


vs. Appeal from the 
Internetional Harvester Company Circuit Court of 
of Americas Winnebago County. 
Appellant. 
Jett, P. J, 


This is an action on the case for an alleged per- 
sonal injury, instituted by Udward sinkley, appellee, sgzainst 
International Harvester Company of America, appellant, in the 
Cireuit Court of Winnebago County. This cause has been before 
this Court on two former occasions. On the first trial at 
the close of the evidence the Court directed a verdict in 
favor of the appellant, and on an appeal to this Sout the 
judgment was reversed. Hinkley vs. International dervester 
Co. of Ammrica, 224 111. App. 622. On the second trial a 
judgment wes obtsined by appellee for $6500. snd on appeal it 
wes reversed because of an erroneous instruction. On the 
third triel in the Circuit Court of said County the jury re- 
turned a verdict in favor of appellee for “8000. On which s 
judgment wes rendered, and the appellant prosecutes this 
appeal. As a full statement of the facts wss made inthe 
first opinion filed by this court it will not be necessary 
to make a detsiled statement et this time. 

The first error urged is that the Court improperly 
refused to direct a verdict in favor of the appellant. After 
en examinetion of the record in this preceeding, we are of the 
opinion that the evidence is substentially the same as it was 
upon the first and second trials and the holding in the first 
opinion is binding upon the Court. Our attention has not been 
called to eny evidence that indicates that there is any sub- 
stantial difference in the testimony on the last trial from 
what was presented on the first hearing, we are, therefore, of 
the opinion that the Court did not commit error in refusing to 


direct a verdict in favor of sppellant. 
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Appellant contends the judgment should be reversed be- 
cause the verdict is against the menifest weight of the 
ertdence. The Appellste Court will not disturb the finding 
of a jury whose province it was to pass upon the facts unless 
the evidence preponderates ageinst the verdict. It will be 


remembered that two juries have passed upgn the facts in this 





cease end in each instance they found in favor of the contention 
of appellee. We have carefully reviewed the evidence, end we 
are not prepared to say the& the verdict of the jury is sgainst 
the manifest weight of the testimony. 

Appellant insists that the Court erred in the giving 
of the first, second and third instructions given on behalf of 
appellee. The first instruction complained of announces a rule 
that when the directions of the master ere general as to the 
business in which the servant is employed he confides im his 
discretion, but when the directions are specific it is other- 
wise. In the former case the master becomes liable for all 
the acts of the servant, performed in the discharge of the 
duties required. Oxford vs. Peter 28 Ill. 434-435. The second 
instruction complained of by the eppellent states merely the 
general and well established rule of agency and is supported in 
C.M. & St. P. Ry. Co. vs. West 125 Ill. 320; Usrding vs. St. 
Louis Stock Yerds 242 111. 45; Hayes vs. Sampesti S111, 258. 
The objection meade to the third instruction is very similisr to 
thet mede to the second. We are of the opinion the Couré did 
not err in the giving of instructions one, two end three that 
were reed to the ‘jury on the part of appellee. 

It is insisted thet the Court erred in refusing to give at 
the request of eppellent refused instruction No. I. This 
instruction related to the question as to whether or not appellee 
was guilty of negligence either in the position in which hé stood 
or in the placing his hand where he did et the time of his rec- 
eiving the injuries of which he complains. On en examination 
of the given instructions it is quite clear that the jury yee 
fully instructed et the suggestion of appellant upon the subject 


of contributory negligence. Instructions three, five, six, 
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eight and nine given on the part of appellant cover the same 
subject matter included end mentioned in the refused instruction 
No. I. Not, however, in the same language but so clearly and 
distinctly that the jury could not have been misled as to the 
rule of law ennounced in said instructions. Taking the 
instructions as a series they fairly present the law arising 
from the facts in the case. We sre unable to see where appellee 
was prejudiced in any way by the refusal of the giving of 
instructions. The jury was liberally instructed on the part 

of appellant. 

It is said by appellant that the Court erred in admitting 
on behalf of appellee, improper and incompetent evidence in 
rebuttal. We are of the opinion that whether the testimony 
offered in rebuttal wes properly admitted or not was a matter 
that was in the sound discretion of the triel court snd we are 
unable to say that the Court abused its judgment in that 
respect. It is also urged by sppellant that by reason of 
certain remarks made by counsel for appellee, in the argument 
of the case to the jury, the Court erred in refusing to grant 
@ new trisl. We recogtttze the rule that in the argument of 
a case to a jury counsel should be confined to the facts of 
the case and base the argument upon the facts and law but we 
recognize that it is almost impossible to ley dowm any general 
rule as to what shall or whet shell not be said in the argument 
of a given cause. Much satisdelatitude is always allowed in 
the argument of the facts end of the reasonable inferences to 
be drawn therefrom. ‘ie have examined the remarks complained 
of and we are uneble to say that the Court erred in refusing a 
new trial because of the argument of the counsel for appellee. 
There may be some merit in the contention of sppellant but 
certainly it is not such as would work & reversal of the case. 

The evidence on the trial being substantially the same 
as on the two former trials end the finding of the jury being 


the same on the second ané third trisls relative to the question 


of the negligence of appellant, and the jury having been instruct- 
ed fully as to the law of the case srising out of the facts, we 
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4 
are of the opinion that the 


judgment of the Circuit Court of 


Winnebago County should be affirmed which is accordingly done. 


Judgment Affirmed. 
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SPAtE, OF TLULINOIS, } .. me 

SECOND DISTRICT. eae I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Hlinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


[In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this 7 THK day of 


mead - ia the year of our Lord one thousand 
. nine hundred at senty- 
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erk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Se ial 
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Begun and held at Ottawa, on Tuesday, the first day of April, 








in the year of our Lord one thousand nipfe hundred and 


twenty-four, within and for the Secong District of the State 


35 1.A. 626 


iding Justice. 


Ot Tid ino is: 









Present--The Han. THOMAS M. JETT, Pre 
Ho NORMAN L. JONES, Jfstice. 


Hon\ AUGUSTUS A. PARTIAW, Justice. 
JUSTYUS L. JOHNSON, Clferk. 


E. J.\WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 6 - 1994 the Opinion of the Court was filed in the 
Cillerk’s office of said Court, in the words and figures 


following, to-wit: 





General Number 7264 Agenda Number 5 


Frances Lokar, Appellant ) 


ve. ) Appeal from Will. 


235 1.A. 626 


Frences Lokar, the appellent, filed her bill for 


Frank Lokar, Appellee ) 
Jones J: 


divorce, in the Circuit Court of Will County, against the 
appellee, Frank Loker, on the grounds of extreme »nd repeated 
cruelty. The case wes tried before a jury, which returned 

a verdict, in favor of the appellee. The chancellor, after 
overruling the motion to set aside the verdict, and grant a 
new trial, entered » decree, dismissing the bill for want of 
equity. From thet decree, this appeal is prosecuted. 

The eppellent hed been previously married, end lived 
with her husband for twenty four years. There were no children 
born of this union. Four yeers after the death of her husband, 
the parties to this suit were married. At the time, the appellant 
was sixty years of ege. She ran a smell store in Joliet. The 
appellee was forty years of age. He was a day laborers. Several 
specific acts of cruelty sre set up in the dill. There was 
evidence on the part of the sppellent to support three of theme 
In her own testimony, she is corroborated by. two witnesses, 
while the eppellee's testimony stends alone. He claims thet 
“et the times mentioned in appellent's testimony that appellant 
was intoxicated; that when she became intoxicated, she became 
violent and abusive both in her lenguage and in her ections, 
and thet he used only such force as was necessery to restrain 
her from using violence upon him. 

It is urged upon the part of appellant thet the defense 
sought to be raised is one of recrimination, and that to 
constitute such a defense, the acts of the complainant to be 


availed of must be such, that they constitute e ground of divorce. 


Counsel for appellant misconceive the defense set up in the 
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answer, and the effect to be given the acts of the appellee. 

The appellee denies the commission of the scts of cruelty, but 
does say thet on the occasions mentioned by the appellant in 

her testimony, the appellant, became violent and abusive, and 
that he used only such force as would restrain her in so far as 
her violent conduct was directed against him. This)he had a 
right to do. (Von Glehn vs. Von Glahn 46 Ill. 135; Youngs vs. 
Youngs 130 Ill. 230; Garrett vs. Garrett 252 Ill. 318). Whether 
the evidence was sufficient to justify a decree in favor of the 
appellant was a question of fsct fer the jury and es well for the 
Chencellor upon the motion to set aside the verdict end for a 
new trial. Both the jury and the Chancellor saw and heard the 
Witnesses. They were able to judge of their credibility and 

of the weight to be given to their testimony and they have found 
for the appellee. While we think the jury might have been 
justified in finding for the appellant nevertheless, we cannot 
say they were wrong and in such @ case we can but affirm the 
decree. (Garrett vs. Garrett, Supra; Zeigler vs. Chicago City 
Ry. Co. 152 Ill. App. 409; Springfield Con. R. R. Co. vs. Lane 
116 Ill. App. 517) 

It is also urged that the Court erred in admitting evidence 
tending to show that the appellant was intoxiceted at the times, 
she complained of the conduct of the appellee. It is said that 
this amounts to charging her with drunkeness, as a recriminatory 
charge. We do not so view the rulings of the Court. The appellee 
had a right to show all of the circumstances attending the encount- 
ers testified to by the complainant, and if one of the circumst- 
ances was that she was drunk, then he hed e right to have that 
fact in evidence. No other complaint is made. 


The decree of the Chancellor will therefore be affirmed. 


Decree Affirmed. 
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STAG hH OF LELINOIS; } .. 
SECOND DISTRICT. ee: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said A ate Coyrt, at Ottawa, this S/R _day of 
got infe year of our Lord one thousand 
nine hundred ey nty- eas G 
ra Ad SS ge 






Werk of the Appellate Court. 
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egun and held at Ottawa, on 


Nine fy of 


in the year of our Lord nd of undred ja 
twenty-four, within and for the Second D strict of the State 


Otel Tinos : 
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re eent@=The Hon.\THOMAS M. JETT, Presiding Justice. 
| Hon. NORMAN L. JONES, 


E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion ofthe Court’ was’ filed in the 


Ki { 
Clerk’s Office of said Court, in the words and figures 


following, to-wit: 





Generel No. 7315 Agenda No. 14 


People of the Stete of Illinois ) 
defendant in error, 


vs. Writ of Error to Warren 
County. 
Jennie Russell Shook, Pleintiff 
in error ) 
TA G&G 
93 5 Lie 626 
Jones J; 


, 


The plsintiff in error was found guilty on two counts 
of an information filed in the county court, of Warren County. 
The Ist, 2nd and 4th counts charged illegal sale of intoxicating 
liquors, and the 3rd count charged illegal possession of 
intoxicating liquors. The interaction was filed on the 2nd 
day of October 1923. The plaintiff in error wss arrested on 
the 5th day of October and arraigned on the 9th. At thet time, 
her attorneys moved to quash the information. This motion was 
overruled on that day. On the 15th day of October, the case 
was called for trisl and her attorneys then esked for s list 
of witnesses. The list was furnished almost immediately, where- 
upon the defendant moved for a continusnce, over the term, end 
filed an affidavit in support of the motion. This motion was 
overruled and the csuse proceeded to trial. The jury returned 
a veréict of guilty, upon counts two end three of the information. 
| It is first urged thet the motion to quash the Ist, 2nd, 
and 3rd counts of the information should heve been allowed. 
The information was written on printed forms, consisting of two: 
sheets of paper, fastenéd together, each containing forms for 
two counts. The blank for the affidavit sat the end of the first 
sheet, was not filled out, but the affidavit at the end of the 
second sheet was sworn to by Charles E. Lauder, end recites "That 
the within information against Jennie Russell Shook, is true." 
The informetion had one file mark upon the outside of it, as 


folded. It is urged that there were two informations end that 
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2 
the first one containing counts I and 2 is not sworn to. We 
‘cannot agree with this contention. It appears to us thet the 
two sheets fastened together as they were and filed as one 
instrument containing en affidavit of their truth at the end of 
the second sheet, constitute a single informstion, consisting of 
four counts, and that the Court properly overruled the motion 
to quash the information. 

The next contention is that count three of the information 
ought to be quashed, because it did not charge the commission 
of any offense. Count three charges ¢hat the plaintiff in error 
"did then and there unlawfully have in her possession certain 
intoxicating liquor, within Prohibition territory, with intent 
then and there upon the part of the said Jennie Russell Shook 
to sell the same in violation of the Prohibition Act of the State 
of Illinois and contrary to the statute in such case made and 
provided.” The plaintiff in error relies upon the case of the 
People of the State of Illinois v. Peisez 226 Ill. App. 363. 
Put that case does not support her contention. In that case, 
the information read"did then and there unlawfully possess 
intoxicating liquor within prohibition territory, contrary 
to the form of the statute, in such case made and provided, 
and against the peace and dignity of the same people of the 
State of Illinois.” We there stete "What is the act complained 
of in this case? I it the mere possession of liquor? 
Certainly this cannot be, because as we have heretofore observed 
such possession is not unlawful and the statute provides no 
penalty whetever, for mere possession. The act thet is unlaw- 
ful is the possession of intoxicating liquor, to be used in 
violation of some of the provisions of the Prohibition Act. 
A union of possession with intent or purnose to violate the act 
is necessary to constitute a crime. Hiuwenston without that 
intent is not unlawful, end not in vitetion of any of the 
provisions of the act; and it goes watkout saying that the 


legislature never intended to penalize possessors of intoxicating 
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liquor, whose purpose or intention was not that of violating 

the law. This is evidenced from the fact that they made the 

possession of intoxicating liquor lawful under sections 4, 8 

end 40. It is not enough to charge that the possession is un- 

lawful, without stating any of the inhibitions of the statute. 

On the other hand, it is sufficient to merely charge that 

the accused did unlawfully commit some act expressilly prohibited 

by the Statute.” The information in this case expressly charged 

thet the defendant had possession of the intoxicating liquor 

“with the intent then and there, upon the part of the seid 

"Jennie Russell Shook to sell the same in violation of the 

Prohibiton Act, of the State of Illinois." This charge fully 

meets the requirements leid down in Feople v. Piexez, Supre, 

in charging the possession end the intent to violate the Act 

by an unlawful sale of the liquor. The Court properly denied 

the motion to quash the third count at the information. 
Pleintiff in error contends that the s&#£@- trial court 

committed reversible error in overruling her motion for a 

continusence. The affidavit in support of the motion set up 

that the plaintiff in error hed not been given e list of the 

witnesses, for the prosecution until the morning the case 

was called for triel, so that she was unable to learn what their 

testimony might be or whether their reputation for truth and 

veracity was good. She further stated thet she wes informed thet 

two of the witnesses were detectives, living in Chicago, whose 

reputations for truth end verecity were bad and that if she 

were given time to investigate, she would be sble to find and 

produce witnesses at the next term of the court, who would so 

testify. No nemes of witnesses were stated and no facts were 

given to the court by Which the court could say that the plaintiff 

in error would be able to prove such facts. Neither did the 

affidavit set out the testimony of sny of such withesses. There 

in nothing in the effidavit steting evidence to be secured, which 

touched the merits of the charges made against the plaintiff in 
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error or thst would tend to disprove the charges, but it was 
wholly of an impeaching cherecter, limited to attacks upon the 
reputation of the witnesses for the people for truth end veracity. 
It is slso contended that the plaintiff in error was given no 
opportunity to learn these things. 

We are of the opinion that the court committed no error 
in overruling the motion for a continuance. The people are 
not required to furnish a list of witnesses to the defendant 
charged with a misdemeanor, except upon application by the 
defendant for it. ( Section I. Division XIII of Criminal Code). 
The plaintiff in error might have mede such an application upon 
her arraignment but did not do so. Her counsel urged e motion 
to quash the information at thet time, but did not see fit to 
secure the names of the witnesses. On the contrary they waited 
until the case was cailed for trial to make application for the 
names of the witnesses for the people. Had they obtained the 
names of these witnesses at the time of the arraignment, they 
might have secured such information end such other witnesses as 
were mecessary to a proper defense. The affidavit fails to show 
such diligence on the part of the plaintiff in error in the 
preparetion of her case as will entitle her to a continuance of 
the case. 

Plaintiff? in error urges that the verdict is contrary to 
the weight of the evidence and that it is not shown beyond a 
; neasonable doubt that the plaintiff in error is guilty of the 
erime charged. She was convicted, under count 5, which charged 
the unlawful possession of intoxicating liquor. ‘The evidence 
in support of count 3 is that her premises were searched by 
he sheriff in August 1923; that he took therefrom six or seven 
‘ semples of intoxicating liquor; that an analysis of them showed 
their intoxicating character. Indeed her counsel sdmitted that 
all of the samples of liquor taken were intoxicating. MThis 
made a prima facie cease under the Statute and there is no deniel 
of the possession or claim that the possesstion¢ame within any 


of the excepted provisions of the statute. There can be no 
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question whatever of her guilt of the charge made in count 3 
of the information. 

The evidence in support of her conviction under count 2 
is conflicting. Three witnesses testify to having secured 
and drunk intoxicating liquor in her premises in September 1923. 
Opposed to this is the testimony of aynumber of witnesses, who 
testify that they were present at the time and did not see any 
intoxicating liquor sold. The jury saw end heard the witnesses. 
They were able to judge of their credibility fer better then 
we can. The jury were limited to the evidence in the case and 
we cannot say that they were wrong in finding that the defendent 
was guilty as charged. (People v. Lutzow 240 id. 612; People 
v. Deluce 237 id. 541; People v. Popvich 295 id. 491; People v. 
Herbert 196 I11. App. 137). 

The last contention made by plaintiff in error is that the 
court erroneously gave People's instructions numbered 2 and 4 
and refused to give defendantfs refused instruction No. 3. 

The evidence in this case shows that plaintiff in error unlsaw- 
fully possessed intoxicating liquor in her home. Instruction 
number 2 is substantially in the language of Paragraph 40 of 
the Prohibition Act. That Section has been held constitutional 
in the case of People v. Beck 305 Ill. 593. It is always compe- 
tent to instruct the jury in a criminal case in the language 

of the statute in respect to the charge made. 

We have exemined instruction number 4 and find that it is 
not open to the criticisms made of it. 

The pleintiff in error's refused instwgction number 3 is to 
the effect that in order to convict the defendant the proof must 
be consistent with the defendant's guilt and thet it is wholly 
inconsistent with any other eadihenat conclusion. The substance 
of this instruction is covered in pleintiff's given instruction 
number 9. Indeed the instructions given on behalf of the plain- 
tiff in error fully and completely prtoect her rights in the case. 

Since there is no reversible error in the record, the judg- 


ment of the trial court will be affirmed. 
Judement Affirmed. 
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SECOND DISTRICT. era J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said ¢ ate Court, at Ottawa, this 3O day of 
: iwhe year of our Lord one thousand 


nine hundred and twenty- 
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egun and held at Ottawa, on Tuesday, ifst day ofg April, 


twenty-four, within and for the Secon@ District of the State 


of TlLinois: 





resent--The Ho THOMAS M. JETT, Pre 


NORMAN L. JONES, 


iding Justice. 


Ho stice. 


Ho AUGUSTUS A. PARTLOW, Justice. 


JUSTUS L. JOHNSON, £lerk. 





WELTER, Shefiff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
aR an the opinion of the Court was filed in the 
AUG 6 - 1994 
Cllerk”s Office of said Court, in the words and figures 


following, to-wit: 





General Number 7218 Agenda Number 17 


9351.4. 626 


The People of the State of Illinois, 
( 

VS. Writ of Error 
) 


Defendent in Error. 


to County Court 


Vird 0. Cudd, Plaintiff in Error. of Warren. 


Jones J: 
The plaintiff in error Vird 0. Cuda was convicted 

in the county court of Warren County on the lith and 14th 
counts of an information, containing 19 counts, e11 charging 
thet the plaintiff in error illegally practiced veterinary 
medicine and surgery, without having @ license or a tempor- 
ary permit, from the proper authorities of the State of 
Illinois, The court overruled a motion to set aside the 
verdict and for s new trial, and entered judgment on the 
verdict. Thereunon the plaintiff in error sued out this 
writ of error. 

Upon the trial the court admitted in evidence proof 
of verious acts of the plaintiff in error in vsccinating hogs, 
which were not sick for the purpose of immunizing then, egmimst 
the disease of cholera. The plaintiff in error argues that 
the statute, requirine 211 who practice veterinery medicine 
and surgery to hseve a license therefor, from the designated 
authorities of the state, was originally passed in 1899 and 
at thet time, the vaccination of hogs to prevent them from con- 
tracting cholera was unknown; thet vaccination could not have 
peen in the contemplation of the legislsture in passing the act 
and is therefore not prohibited by the act. It is seid that 
for this reason, the court erred in sdmittine evidence of such 
vaccinations by the pleintiff in error. Whether that contention 
is correct or not, we need not here inauire. It is sufficient 
to say that the record is renlete with instsnces, in which tLe 
plaintiff in error pra8ticed veterinary medicine snd surgery by 


the administration of drugs to sick animals and by the use of 
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the knife to remedy diseased conditions. 

The evidence is sufficient to sustain » conviction of the 
plaintiff in error on every one of the 19 counts of the informset- 
ion. In People v. Weir 295 Ill. 268, the Court said, "To 
justify a reversal on account of error in the admission of 
evidence it must appear that upon another trial, if the evidence 
is excluded, a different result might be expected, so that the 
error deprived the defendant of some substantial right. (People 
v. Murphy 276 I11. 304; People v. Green id. 346; People v. Moore, 
id 392.)" Plaintiff in error made various attempts to secure 9 
license and failed to pass the examinetion, but notwithstending 
this fact, he continued to hold himself out as © veterinsrian and 
to practice veterinary medicine and surgery in clear violation 
of the provisions of the statute. 

Error is assigned in the giving of the 11th instruction, 
on behalf of the defendant in error, upon the ground that that 
instruction places upon the defendant the burden of proving 
that he head a license to practice veterinary medicine and surgery 
or a temporary permit therefor, under the provisions of the stat- 
ute. An examination of the instruction shows that it does not 
place the burden upon the plaintiff in error of proving that 
he had @ license, but it does state that it is incumbent upon 
him to show thet he had a tempowary permit, if such were the 
case. The instruction is more favorable to the plaintiff in 
error, than the law warrents. The rule, as stated by the 
Supreme Court, of this State in the case of Kettles v. People 
221 111. 221, is "Whether the plaintiff in error was licensed 
to practice dentistry in the state of Illinois wes « matter of 
defense, which devolved on him to estsblish. Where the subject 
metter of a negative averment lies peculiarly within the know- 
ledge of the defendant, the averment, unless disproved by the 
defendent, will be teken as true. Such is the rule in ell 
prosecutions for the doing of an sct, which the statutue prohibits 


to be done by any person, except those who ere duly licensed. 
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)Noecker v. People 91 Ill, 468; Williams v. People 121 id. 84)" 
The rule in this case is later recognized by the court in the 

case of People v. Montgomery 271 Ill. 580 and Abhau v. Grassie 262 
id. 63% In this latter case, the distinction between negative 
averments, in civil and in criminal cases is pointed out. No 
evidence was offered on behalf of the plaintiff in error that 

he did have a license or s temporary permit. In this condition 
of the record, the plaintiff in error hes no ground for complaint 


and the judgment will therefore be affirmed. 


Judgment Affirmed. 
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do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand ay ie seal of 


said Appgfate Coupt. at Ottawa, this o. _day of 


the year of our Lord one thousand 


nine hundred and 


Heth of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


the opinion of the Court was filed in the 
AUG 6 - 1924 2 


Cliewke sorfice of said Court, in the words and figures 


following, to-wit: 
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General No. 7321 20 


Charles F. Hess, 


appellant, 
Appeal from Circuit Court 
VSe 
of Du Page County. 
John Bartmann and Umma 


Battmann, NOE YT A AS ) 6 
Cy i. © he Vw Fe 


appellees, 





Jones, J: 
The appellant, Charles F. Hess, filed his bill of complaint in 
| the circuit court of Du Page County against the appellees, John Bartmann 


and Emma Bartmann, praying that a deed absolute in form, made by him 











conveying to the appellees a store building in Elmhurst, Du Page County, 
be declared to be a mortgage and for a decree of redemption therefrom. 
Answers and replications were filed and the cause referred to the Master 
who made a report finding that the property in question was owned in 

fee simple by the appéllees and that the appellant was a tenant therein 
from month to month; that he was indebted for rent from the month of 
March, 1925, and recommending that the decree be entered in accord- 

ance with the findings end conclusions of law and that a receiver be 
appointéd to collect the rents, issues and profits arising from said 
premises pending the disposition of the case. Appellant filed objections 
to the Mester's report, which were overruled. Upon the filing of the 
report in the circuit court, the appellant filed his exceptions to said 
report, which the court overruled and entered a decree dismissing the 
bill for want of equity. 

The only question before the court is whether or not the deed in 
question was an fect a mortgage. The evidence shows that on February 
25th, 1922, the complainant was the owner of a lot and a store building 
thereon situated in the village of Elmhurst, Du Page County; thet his 
title thereto was subject to a mortgage of $5000, which he had borrowed 
from the Elmhurst State Bank. The title was further subject to the lien 
of a judgment in favor of Herman ¢. Wendland for $6007.58. ‘he appellant 
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was also indebted to Alonzo G. Fisher, cashier of the First National 





Bank of Elmhurst and to the bank in the aggregate sum of $2912.00. 

The evidence further shows that he was indebted to one L. H. 
Scheefer in the sum of 5140.12. ‘The First National Bank had also 
become the owner of the mortgage to the Elmhurst State Benk. The 
appellant had been indebted to the appellee John Bartmann in the sum 
of seven or eight hundred dollars, but had paid it some months previous- 
ly, so that at the time of the transfer, in question, the appellant was 
not indebted to the appellees. 

The evidence further shows that Wendland was pressing for ~yment 
of his judgment; that Fisher was pressing for payment of the debts to 
the bank; and that Schaefer was threatening suit to recover his indebted- 
ness. The appellant elso had other items of indebtefiness not mentioned 
in the bill of complaint but shown in the evidence. fo meet his obliga- 
tions, he proposed to sell the building to the appellee Bartmann. The 
negotiations were carried on from Thursday until the following Saturday. 

The only conversation relating to redemption testified to by Hess 
was at the home of Hess, where the witness Blimke, in the presence of 
Bartmann and Hess said that Bartmann was ready to go through with the 
deal to which Yess stated, "All right; but before I go through with any 
deal, I want it understood that I have a right to redeem this building, 
in eighteen months for $16,000.;" to which Bartmann replied, "AL1 
Tight Charlie, I will use you right. I will give you the building back 
when you get the money,fér $16,000." The appellee Bartmam testified 
concerning the meeting at Hess' home that Hess seid, "Well, I am 
going to sell the building to you Bartmann. I am going to get out of 
this burg in two or three weeks. I will heve a man in my wines and I 
will be back in three or four months with lots of money and then I 
would like to have the building back. Will you sell it back to me?"; 
to which Bartmann replied "Yes" and Hess then said, "Will you consider 
$16,000?"; to which Bartmann replied, "Charlie, I will consider no 
price whatever. I can give you no price. Besides, I have to keep the 


building myself. Something might come up end I might have to get out 
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of there. That is why I want the building and I will not consider the 
sale now until in two or three years." ‘The witness Blémke was also 
present at this conversation and he seid "Then you don’t want to commit 
yourself?" and Bartmann replied, "No, I never do." Hess then said, 
"When the time comes you will treat us white anyway?", to which Bartmenn 
replied, "I will do that." 

Hess further testified that he asked Bartmann how much rent he 
would charge him and Dartmann told him $140 a month to which he replied 
that he guessed he would heve to pay it. The compleinent further testi- 
fied that the transaction was finally consummated at the First National 
Bank, at which time both Hess and Bartmann were present together with 
Alonzo G. Fisher for the bank, Herman C. Wendland, who wes there to 
collect his judgment and Edward Blimke to whom the complainant was 
indebted in the sum of about $1300. This debt was unsecured. Appellant 
testified that at this meeting, before the deed was passed, he stated 
that he would not sign it unless it was understood between the men 
there that he could redeem the building in eighteen months for $16,000, 
to which Bartmann replied, "Well, Charlie, I will use you right. I 
will give you back the building for $16,000." 

The appellant is corroborated to some extent by the testimony of 
his sister-in-law, Bella ¥oseye. end Hdward Blimke. While the appellee 
is corroborated to some extent by the testimony of Alonzo G. Bisher, 
Herman C. Wendland and in some particulars by Blimke, and also by the 
witness Allen, who testified that he had a big part in making the sale. 
There is testimony in the record that at the time of the transfer the 
premises were not worth more than $15,000. There is also testimony that 
the premises were worth in the neighborhood of $21,000 at that time, 
while the undisputed testimony is that at the time of the hearing the 
premises were worth from twenty one to twenty three thousand dollars. 
There is no evidence in the record to show that any rate of interest 
was agreed upon between the parties, no evidence to show that the appel- 
lant ever paid any taxes after the transfer or kept up the insurance. 
There was no note taken as evidence of the alleged indebtedness. In 


addition to this, it is shown that the mortgage and judgment lien were 
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both released and that Wendland, in order to see the transaction 
closed, accepted $6500 in full discharge of his judgment, which at that 
time with interest, exceeded the sum of $7200. ‘The witness Blémke 
has never received any of his indebtedness amounting to %1300. It 
would serve no useful purpose to detail the testimony of the other 
witnesses in the case. 

The law is weil settled that a conveyance of land made for the 
purpose of securing a debt will be treated as a mortgage but to make 
a deed absolute in form, a mortgage, the evidence must show that it 
Was made as a security for q debt, or dishcarge of an obligation. 
(Caraway v. Sly, 222 111. 203; Kimball v. Bundy, 302 Ill. 514; Robnett 
vy. Miller, 305 Ill. 515.) It is well settled that one claiming a deed 
absolute in form is a mortgage must establish that fact by clear and 
convincing proof. (Kimball v. Bundy, supra; Williams v. Williams, 180 
Ill. 561; Rankin v. Rankin, 216 id. 132.) It is also held that a 
contract of resale and reconveyance is not such an agreement as con- 
stitutes a mortgage with a right to redeem. It is said in 3 Pomeroy's 
Ege dure Srd Edition, Sec. 1195; "Whether any particular transaction 
does » « « amount to a mortgage or to a sale with a contract of re~ 
purchase, must to a large extent, depend upon its own special cireu- 
stances, for the question finally turns in all cases, upon the real 
intention of the parties as shown upon the face of the writings or 
as disclosed by the extrinsic evidence » .. . If there is an in- 
debtedness or liability between the parties, whether a debt existing 
prior to the conveyance or a deed arising from a loan made at the time 
of the conveyance or some other cause and this debt is still left sub- 
sistent not being discharged or satisfied by the conveyance, but the 
grantor is regarded as still owing and bound to pay it, at some future 
time, so that the payment stipulated for in the agreement to re-convey 
is in reality the payment of this existing debt, then the whole tran- 
saction amounts to a mortgage, whatever language the parties may heve 
used and whatever stipulations they may have inserted in the instru- 


ments." This tewt is cited with approval in the case of Totten ve 
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Totten, 294 Ill. 70. 

In the case before us, the evidence of the complal nant taken 
alone is scarcely sufficient to establish anything more than a sale 
with a contract of repurchase. By his own testimony, he was not bound 
to pay the $16,000 at all events but had an option to do so. Im addi- 
tion to that, the stipulated rent, which must be taken as interest 
amounted to 11$% per ennum, while in addition to thet the complein-~ 
ant was to pay $1000 denoted interest by him. This amounted to an 
additional 6 2/3% of the purchase price. It is scarcely conceivable 
that there would be such a patent violation of the usury laws. It is 
@lso to be noted that nowhere does the complainant testify that he was 
to pay taxes, upkeep or insurance on the premises, which would un- 
doubtedly be the case if he were still the owner of the property. 

But, there is the further rule of law that the findings of the 
chancellor will not be disturbed upon appeal, unless manifestly 
against the weight of the evidence. (Columbus Theatre Amusement Co. 
v. Adsit, 211 Ill. 122; Dings v. Dings, 123 Ill. app. a as 
this case, the conclusion of the chancellor is not only not manifestly 
against the weight of the evidence, but in our judgement is in accord 
with the weight of the evidence and the decree will therefore be 
affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, 1,, 
SECOND DISTRICT. (88-7, JUSTUS L. JOHNSON, Clerk of the 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of th 


Appellate Court, 
e opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and yr the seal of 
said Cel Court, at Ottawa. this- 230 day of 


the year of our Lord one thousand 







nine hundred an 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE coun 


Begun and held at Ottawa, y fo yaghne rifst day of a Spe 
in the year of our tora gh ae nine hundr d and 


twenty-four, within and for i Second District \ of the State 
of Illinois: 2 35.1, A. 627 


Present--The Hon. THOMAS M. JEL, Presiding Tus Lcier 
Hon. NORMAN L. JONES, Juaisiticie™ 


Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 6 -1924 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Agenda No. 26 General No. 7380 


Horace B. Rolason, Rockford 

Trust Company, Joseph G. Place 

Andrew M. McLeish and Port Huron 

Company of Illinois, Defendants 
in error 


Writ of Error to 


County Court of 
Winnebsgo County. 


O50 Ak. 62¢ 


VS. 


John 3. Lendis, Louise Landis, 
Ira B. Landis, end Minnie C. 
Landis, Plaintiffs in Error. 


Jones J; 

The defendent in error Horace B. Rolason, filed his 
bill of complaint in the circuit court of Winnebago County against 
the pleintiff in error and the remainder of the defendants in 
error for the foreclosure of a mortgage. There was a decree of 
foreclosure, an order of sale and a sale thereunder. The premises 
did not bring the amount of the mortgage together with costs 
end expenses. Upon the coming inthe master's report, the court 
entered a deficiency decree for the difference, amounting to 
$4506.29. 

The bill of complaint contained all necessary allegations 
for the foundation of a deficiency decree but there was no prayer 
for e deficiency decree in so many words. Neither was there a 
prayer for general relief. ‘The only aguestion before us on this 
appeal is whether or not under such a prayer in the bill of 
complaint, the court was authorized to enter e deficiency decree. 

It appears from the abstract of the record that the 
prayer of the bill contains the following lanoueze; "That said 
defendants Ire B. Lendis, John 8. Landis, Louisesfgndis, Minnie 
C. Landis and Joseph G. Place may be decreed to pay to your 
orators wheatever sum shsll appear to be due them upon the taking 
of such an accounting together with the costs of this procseding 
and solicitor's fee by a short day to be fixed by the Court and 
that in default of such payment such mortgaged property may be 
sold to satisfy the amoy¥nt so found due and costs as may be firect- 


ed by the court as by statute in such case made and provided." 
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The rule of law is settled that the complainant in » bill in 
equity cannot have any relief greater than that asked in the prayer 
of his bill. (Risser v. Ayers 294 Ill. 241.) Still we are of 
the opinion that the prayer of the bill in this case is broad 
enough to authorize the entry of a deficiency judgment. The 
prayer does not state that the mortgaged property shell or 

must be sold to satisfy the amount so found due, but merely that 
it may be sold and therefore there is nothing to justify this 
court in assuming that if the property is sold, it will fulfill 
that part of the decree whiog mekes it obligatory upon plaintiffs 
in errom“e pay to the defendent in error Rolason whatever sum 
shell appear to be due upon the taking of the accounting. 

It further appears from the abstract of the record that the 
decree contained the following. "It is therefore ordered, 
adjudged and decreed that the defendant pay or cause to be paid 
to the compalinant Horace B. Roleson, the sum of $23,674.89 with 
lawful ingerest thereon from April 2, 1922"; end further, "It 
is further ordered, adjudged and deoweg@d that from the proceeds 
of such sale, the master in bk shall pay the costs and 
from the balance psy the eenend inti’ the amount so due euadiece 
under this decree to the extent said belence mey pay." 

It is further to be noted that the record in this case 
is not complete. It is a familiar rule thet in the absence of a 
complete record it will be presumed that the omitted portions sf 
the record would hsve cured the errors complained of. (Culver v. 
Shroth 153 Ill. 437). The wrayer for relief does ask for al 
personal judgment and the decree for foreclosure decrees a 
personal judgment. The findings of fact in the decree are suff- 
icient to support ea personal judgment. Teking these facts into 
consideration with the provisions of Section 16 of Chapter 95 
of Smith-Hurdfs Revised Statutes 1923, which provide thet in all 
decrees in equity for the fore@tlosure of mortgages, » decree may 
rendered for any balance of money that may be found due to the 


compaiinant over and above the proceeds of the sale and execution 



















at ‘Lie 8 mk dueateemen ait tadt boltiau et wel ne print 
veyerq edt ai fales tedt wads tod setg totter’ wae: avail tomaso. vik 
to ove ow. Lite (.£08 4ffE S08 ated .7 sodent) eeedy 3 
heotd ef eeso eidd ot ftid edt to Yoyet¢ sat fede nolnigo- ww 
eit Jeomgbet yometsiieb 2 to yrtne edd oxFvodios of dame ) 
wo ffede Ysteqor bogegizom off sant eiuie tom 200k 
tant yleren tod ,eub brsot’ o i mscomé Sith’ vrettee: oF bree bee 
: eidt ytivest of anidvon at eredd ovetered? bas bloe od Use P 
{ilttist fliw +t ,BLoe al ytusqorg ald &2 tadt antewees ‘pt ‘dtue0 
attivebele moar trotegh Ido tt esism goidw ae 
mie tevetedw mevslon sorte ni Puebretes oft ot Ysq giieerte 
cktasiees sag to aribletd add more oyb ad ot xe orga rs 

gd? dads broost Sat to teetteda off mort eiseggs vatttrs% tI” 
betebto sxdteredt gt tI" antwolttot” sat hapenee 
blag ad od eameo to yaq dhebeetob edt ¢adf boatoeb bas soghut be 
gtiw @8.aS 890 to med oft Looks lo .f eserol tmeatlaquos ead Of 
$2" crates’ fea p"sSer,S°Liiseh sort neatedy’ sessadnt: “at 





abesporg edt mort tact Seeseh hus heghsl he ,Setebso sodtdat a 
fae ateaes at Yaq [Lads ytséaets mf tote sm ‘edd (eise dove to 
eal ‘eu oo Inwors off ‘miattadaes att vse sonatad ati? work 
".gay Yom somskad bise taedxe edt ef eorceb ast soba t 
seco obit mf Brooer edd Patt beton od od voddead af er "ad 
@ to ‘eodseds “edt uct Sadt efor testi ioe? a et I .etolomen fore oa 
Re wntolicoy Sedtime et? tert Hereeotr ed Eftw tk byooex ‘etefqnee 
.¥ revind) so Bemtarqmos exovis exf¢ sets svad biuow Brooer aft 
fa vot des eeot telfor sot tseyara ade . (wea M9 4 Sar dtowde ‘ 
8 aoovseh oxuaolosrot tot setoss oft Sis ‘Tnomabat Taaoateg ! 
-thie ots eetoab edd af vost to eigatt Beck ® est -Frromabart fanoeteq | 
otk afisk eect petiet’ Jtremabet, Lexcetey 8 dtoud oe ‘OF tookot 
6@ tetqedd to af noktoee to enotatvota att dd bw noltesehtamos 
Ife ak dadt ebrvorg nb hot O8eL eeintate beatvel ot bustle to 
Yar ootoeh & ,Seacat oe Ko etwatl¥erokt odd ror qihupe nt vestood 
Sit of aph bawot ad Gan tont Cenom Io eonalad wre tot povesawx | 


noldueoxe Bre ofee odd to abssoory edd evods bme revo dmsmbélgnoo 





3 

may issue for the collection of said balance, the same as when 
the decree is solely for the payment of money, we are of the 
opinion that the court was warrented in entering a deficiency 


decree, 


Deficiency Decree Affirmed, 
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the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 
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Musette Goff, Administrator of 
the estate of Henry F. Goff, de- 
ceased, Appellee. 


Appeal from 
Cireuit Court 
of Knox County. 


Vs. 


Chicago, Burlington & Quincy 
Reimroad Company, 2 corporation 
Appellant 
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Jones d; 

This case is before us for the second time. Upon the 
first triel, the pleintiff recovered a judgment for $25,000. 
Upon en eppeeal to this court the case was reversed upon the 
ground thet the verdict was contrary to the manifest weight 
of the evidence end because of errors in instructions, and 
sent back for a new trial. It will be found in general number 
7199. Upon the second triel, there wes 6 verdict for the 
plaintiff for $15,000 upon which the court rendered judgment 
in favor of appellee and against appellant. To reverse this 
judgment, this appesl wes teken. 

It is not necessary at this time to make an extensive 
statement of the case. The meterial fects, which are not wariant 
from those appearing upon the first trial are fully stated in 
the former opinion of this court to which reference is mde. 
The principal grounds upon which reversal is urged at this time 
are that the deceased was not engaged in interstate commerce 
at the time of his injury and death; that the court erred in 
excluding certain evidence from the jury; and that the verdict is 
congfary to the menifest weight of the evidence. 

The facts with relation to interstate commerce now 
appear as they did on the former triel. We thmpr_held that the 
deceased was engaged in interstate commerce at the time of his 
injury end death. That desision is the lew of the case. It is 
therefore not necessary to discuss the point furt 


The evidence excluded consisted of pezeeetr of the injury 
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Dot Goff made by the witness Hart, who wes employed by the ap- 

| pellant at that time. This report was in some respects contra- 
dictory to his testimony on the trial. He was asked with re- 
spect to the various questions ond answers in his report and gave 
'enswers to them. Afterward the instruments were offered in 
evidence end rejected. While, under the repeated holdings of 
the Suprmeae Court, the error is held not to be pregudicial, 
because the appellant had the full benefit of the excluded 
reports, nevertheless, they maght well have been admitted. 

Upon the question of the sufficiency of the evidence 
to sustain the judgment, we have arrived at the same conclusion 
expressed in our opinion on the former tri2l. While it is 
contended that the evidence is materially different from that 
at the first trial, = careful examination of the abstract 
in each case shows that the changes in the evidence are mainly 
in contradiction of appellant's witnesses and ere of an impeaching 
character. None of the edditionsal testimony is sffirmative 
in support of the appellee's case. 

Upon the former appeal we said "This verdict must, of 
necessity, depend largely, if not entirely, upon the evidence 
of Hert. Take his evidence out of the case and there is posi- 
tively nothing left upon which to sustain the cause of action. 
Haré is not only contradicted on almost every imvortant point 
but he has made statements out of court so comfrodictory to his 
statements in court, that the force of his evidence is very 
much weakeméd. We do not think the evidence is sufficient to 
support the verdict and for this reason, the judgment will have 
to be reversed." A careful examination of Hart's testimony 
shovs that it is practically the same es on the former triel. 

4 statement of it will be found in our former opinion. He is 
likewise contradicted upon this trial in every essential as he 
was on the former trial. We must again hold that the evidence 
in this case will not sustain the verdict. The cause will there- 


fore be reversed end remanded. 


Reversed and Remanded. 
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SPATE OF TLLINOIS, j .. 

SECOND DISTRICT. pe IT, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appell ourt, at, Ottawa, this £. __day of 


2 inAhe year of our Lord one thousand 
nine hundred and twenty- Ri 


> of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-four, within and for the Second District of the State 


of Illinois: 935 1A. 627 


Present--The Hon. THOMAS M. JETT, Presiding Tuetice. 
Hon. NORMAN L. JONES, Justice. 
‘Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
- AUG 6 - 1924 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Agenda No. 35 General No. 7340 


Theodore Bontjes, 
Appellee 


Appeel from 


) 

) 
Vs. 
) Peoria County. 
) 


The Sweney Gasoline and 


Oil Company, a corpore- 
tion, Appellant. 


235 1.A. 627 


Jones Jd; 

The eppellee recovered a judgment of $808 against 
the appellant in the circuit court of Peoria County for in- 
juries sustained by him in filling the gasoline tank of a 
motorcycle at the filling station conducted by the appellant 
in the city of Peoria. On June 11, 1922, sbout 8:30 in the 
evening, the appellee rode his motorcycle to the filling 
station of appellant to buy some gasoline. He opened the top 
of one of the tanks and e servant of the appellant started 
to fill it. There was a fire which caught the clothing of 
the appellee and he was severely burned. 

It is first insisted that the amended declaration tt so 
defective that it cannot sustain the judgment. The declaration 
consisted of one count only and alleged that the servant of 
the appellant negligently poured the gasoling into the headlight 
of the motorcycle, causing it to ignite whereby the plaintiff 
was severely burned and injured. It is said that the declaration 
fails to cherge anyfobligation or duty upon the part of the 
defendant to protect the plaintiff from injury; that the defendant 
failed to discharge such duty or thst the injury resulted from 
that failure. It is not necessary that the declaration directly 
charge the duty of the defendant but it is sufficient if it states 
facts from which the duty of the defendant toward the plaintiff 
arises. The declaration sufficiently cherges the failure of 
the defendant to discharge its duty and that the injury to 


the plaintiff resulted from such failure. In addition to this, 
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the demurrer to the declaration was overruled and the appellant 
joined issue. Therefore, the question before this court is 
whether or not the declaration, though defective, is sufficient 
to sustain the judgment. Where the issues upon the declaration 
and the plea of general issue sre such that they necessarily 
require proof upon the #rial of the facts defectively or 
imperfectively stated or omitted, such defect imperfection OF WH 
omission is curedhy the verdict. Hartrich v. Hawes 202 Ill. S4& 
We think the declaration sufficient in this case to sustain the 
judgment. 

It is next insisted thet there was a fatel variance between 
the proof and the charge of the declaration in that the proof 
shows thet the gasoline ignited from contsct with the heated motor 
of the machine and no! from being poured into the headlight. 

It is contended by the appellant in his argument that 
the declaration charges that the servant, instead of putting 
the gasoline into the tank provided for it, deliberately porr- 
ed it into the headlight. There is no merit whatéver in this 
contention. The declaration charges that "The servant care- 
lessly and negligently poured said gasoline into and on the 
flame then and there burmdhg in said headlight on said motor 
eycle. " It wes not necessary to prove that the attendent 
intentionally poured the gasoline into the headlight but only 
thet by his negligence he did pour it into the headlight. 

It is next insisted that the verdict is against the manifest 
weight of the evidence and thet the evidence shows thet the 
gasoline wes ignited by coming in contact with the heated motor 
of the motorcycle and not from coming in contact with the head- 
light. The pleintiff testified that the defendant jerked the 
nozzez out of the tank and in m doing threw the gasoline on 
am into the headlight and so ignited it. The attendant testified 
that the gasoline overflowed snd the gasoline ran onto the heated 
motor. Other witnesses testified in favor of the defendant but 
we cennot say that they were all in as favorable a position as 


the plaintiff to observe the stert of the fleme and certainly 
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since they were not expecting it, they were not so intent upon 
what wes being done at plaintiff's motorcycle eas was the plaintiff 
himself. It is for the jury in such cases to say what the facts 
in the case really sre. In this case we cannot say fhat the 
verdict is so manifestly against the weight of the evidence that 
the judgment should be set aside. 

Appellant contends thet the case falls within the rule that 
where an uncorroborated witness for the plsintiff testifies to 
one state of facts and a witness for the defendant, of equal 
credibility, corroborated by another witness testifies to enother 
state of facts and there are no elements of probability to turn 
the scale, the pleintiff's case is not proven and the judgment 
should be reversed. Here there sre facts and circumstances 
in evidence to turn the seale. Plaintiff testified that the 
attendent's attention was atttreacted to a car, that drove up 
as he filled the tank. This is not denied. Again, all of the 
witness;“*ho testify in corroboration of the attendant say 
their attention was attracted by the flash. They did not see 
the beginning of the fire and could not know in which plsce 
it started. Once started it would ignite the gasoline on the 
motor and on the floor. The case fells within the reasoning 
of West Chicago R. Rf Co. v. Lieserowitz 197 Ill. 607. 

An appellate court will not reverse 2a judgment upon evidence 
that is apperently equally balenced but the Appelletqvourt 
must be satisfied thet the judgment is against the menifest weight 
of the evidence. Where the evidence && close, it is for the jury 
to ssy upon which side it preponderates. It is only in a case 
where the jury from misapprehension or prejudice has rendered a 
verdict contrary to the menifest weight of the evidence that this 
court will interfere with such verdict. (McKey v. Ester. 157 
Kill. App. 168; Wickert v. Crosthwait 1635 HWkE,App. 586; Greenwald 
vs. Weinberg 176 Ill. App. 439.) 

It is insisted that two instructions given for the appellee 


were erronecus. We have examined them and they state correct 
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ta’ 
propositions of law. It BA also insisted thet the court 


incorrectly refused to give appellant's refused instructions 
Numbers I, 2, 3, 4, 6, and 9. We have examined these instructions 
end find thet refused instructions numbers 4 ond 6 were erroneous 
in that they take from the jury the question of whether = failure 
on the part of the appellee to turn out the headlight on his 
motorcycle amounted to contributory negligence. But they assume 
that such failure on the part of appellee would be negligence suff- 
icient to bar the appellee from recovery. (Nelson v. Knetzger 
109 Ill. App. 296.) The substance of instruction number 9 is 
sufficiently covered in the instructions given by the court for 
the sppellee. While instructions numbers I, 2, and Sfmight have 
been nag by the court, still we do not believe that their 
refusie is such error as necessitates a rewersal of the csse. 
Since we find no reversible error in the record, the 


judgment of the trial court will be affirmed. 


Judgment Affirmed. 
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SPAT H OH MLETNOIS, } .. 
SECOND DISTRICT. (nee I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, 


I hereunto set my hand a seal of 


said Appel Court, at Ottawa, this ie _day of 


he year of our Lord one thousand 







nine hundred an 


Ak of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and 


; \ 
twenty-four, within and for the Second District ofthe State 


Geel llinois: 2 oD 1.4, 627 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
| Hon. NORMAN L. JONES, Justice. 

Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


wd. WELTER, Sherif, 


BE IT REMEMBERED, that afterwards, to-wit: On 


AUG 6 =1924 the opinion of the Court was filed in the 
Clerks office of said Court, in the words and figures 


following, to-wit: 
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General No. 7348 Agenda No. 38 


Bernard Selly Administretor of the 
estate of Minnie Loving, deceased 
Appellent, 


Appeal from 
Circuit Court of 
Peoria County. 


eT hh. Coy 


The appellant Bernard Kelly, Administretor of the 


VS. 


) 
) 
) 
) 
) 
) 
) 


Eldridge Benton, Appellee 


Jones J: 


estate of Minnie Loving deceased, filed this suit in the cir- 
cuit court of Peoria County against the appellee Edlriége 

Benton for the recovery of damages for the death of appellantig 
intestate caused by injuries received by her, when an automobile 
operated by the appellee struck her. The declaration is in 

two counts, fhe first alleging general negligence in the operation 
of the automobile ani the second charging the driving of the 
automobile at a dangerous rate of speed. There was a trial by 
jury and a verdict for the defendsnt upon which the court entered 
a judgment, in bar of the action and for costs. From that 
judgment this appeal is prosecuted. 

The facts are that Minnie Loving in company with her 
husbend and Irma Droll and Charity Droll were walking north elong 
the concrete highway near Mossville in Peoria County on the 
night of the 20th of November 1921. They were on the right hand 
side of the pavement. The defendant was travelling northward 
on the same side of the pavement. As he approached the party, 

& car coming from the opposite direction, showing glaring head- 
lights passed the party. The defendant dimmed or turned out his 
heddlights in obedience to the Motor Vehicle Law. The defendant 
aid not see the party in time to avoid striking the deceased. 
She was injured so severely that she die& two days later. 

For a reversal of this case, the appellent contends that the 
deceased was in the exercise of due care and caution for her 


own safety; that the greater weight of the evidence 
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2 
shows the defendant was guilty of negligence and that the court 
erred in modifying plaintiff's instruction 17 and in giving in- 
struction numbers 3, 6, 8 and 19, on behalf of the defendant. 
We have cerefully examined all of the evidence in this 
case and find that it was of such a conflicting nature thet it 
cannot be wholly reconciled. The testimony differs as to whether 
the deceased was walking on the concrete highway at the time she 
was struck or whether she was walking on the dirt shoulder at 
the right hand side of it. The evidence shows that the decedent 
and her husband, with whom she was waling, both kmew that meny 
motor vehicles used that highway and both knew that there was 
&® car approaching them from behind. It further shows that 
neither of them looked around to see where the car was or to 
ascertain whether the driver was aware that they were on the 
road or to learn the position of the car. There is a conflict 
in the evidence with respect to the distance travelled by 
defendsent's car after he struck the deceased. This is important 
only as it bears upon the speed at which the automobile was 
travelling. There is elso a conflict in the evidence eas to whether 
the defendant tamm@d out his lights or dimmed them only, end there 
is a conflict in the evidence with respect to whether the head- 
lights of the car, which met the defendant were so bright as to 
prevent the defendant from seeing anyone on the highway. The 
accident’ occurred shortly sfter midnight on © very dark night. 
The party hed been dancing at a pavilion in the village of Rome. 
The right to use the public highway extends alike to all 
persons, whether pedestrisns or dtivers of vehicles and the 
duty is upon #11 alike to exercise due care and caution for their 
own safety ond for the safety of all other persons using the 
highway. (Grahem v. Hagmann 270 Ill. 252) It was as much the 
duty of the deceased to exercise due care in ascertaining the 
approach of automobiles as it was the duty of the defendant to 
ascertain the presence of the deceased upon the highway. Their 
rights and duties in the highway were reciprocal. In the use 


of the highway, each is bound to give way sufficiently to permit 


s<odtadw oF. BS prove ih SE iveas ad? -boLtonesen, vitae, ed, 
ode om d ed? ta yawdgtd etoetonos oft ro atx Lew eet bouses 
te steobisona t2bb- edd: io sxinfew eaw ore sontodw ‘to omni 


deobeoeb ont tant ewok souebivs oat ott 0 site asd i 


“tentinoo seas overt 


toctzom? at aid’ Sanaa gstt toute ed tothe + 120 a 


a 


ug ode ai c chovince otaw amin oat dit Hs 





3 

the other to pass. In this cattiiyhttj. became the duty of the 
deceased to turn ot the right in time to permit the defendant to 
pass upon the left, and it wes no less the duty of the defendant 
to drive to the left so that he might safely pass the deceased. 

It was for the jury to say whether, under all the evidence 
in the case, the deceased was guilty o! contributory negligence 
and whether the defendant was guilty of negligence or whether 
the injury end death of the deceased was the result of inveitable 
accident for which no one was to blame. There is, ss we have 
seen, evidence from which the jury might have found thet the de- 
ceased was guilty of contributory negligence. There is like 
testimony from which the jury might have found that the defendant 
was guilty of negligence resulting in the injury or that the 
death of deceased was the resuki of inevitable accident, for which 
no one was to blame. It is for the jury to pass upon these 
questions and where, es in this case, the evidence is of a con- 
flicting nature, this court would not be justified in interfering 
with the verdict of the jury solely upon the question of the weight 
of the evidence. To do so would be to deprive the parties of 
the right of trial by jury. It is only in a case where the verdict 
is manifestly against the weight of the evidence, that this court 
wale bs justified in setting aside the verdict. (McKey v. 
Esther 157 Ill. App. 168; Wickert v. Crosthwait 163 Ill. App. 

586 Greenwald v. Weinberg 174 Ill. App. 439 .) 

Instruction number 17 to which the plaintiff makes objection 
tells the jury, in substance, that if the defendent kmew or in 
the exercise of due care and caution shouid have kmown thai he 
was approeching the deceased that it then became his duty to 
five warning of his approach and to feil to do so wes negligence 
upon his part. ‘The instruction as tendered msde it the absolute 
duty of the defendant to know that the decessed was upon the 
highwey, while the instruction as given only reauired him to use 
reasonable care to ascertain whether the deceased was on the 


highway. We ere of the opinion that the instruction as tendered 
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states the law correctly. ( Grehem vs. Hagmennn, Supra) But 
even if we concede that it is erroneous still the giving of it 
ig not reversible error for the reason that it ts showifhby the 
plaintiff's own evidence that the deceased mew of the ppproach 
of the automobile from behind. A warning therefore could not 
edd anything to her notice, and the failure to give it could not 
be the proximate cause of the injury. 

While instruction number 3 does not state the law as accura- 
tely, as it might, nevertheless, the propositions embraced 
therein substantially state the lew. Instruction number 4 states 
the law correctly. It is urged that the giving of instruction 
number 6 which told the juyy that the fact thet the plaintiff's 
deceased was injured in the accident and died from such ingury 
is not evidence in itself that the defendant was guilty of the 
nelgigence charged. We see no error inX giving this instruction. 
The 8th instruction complsined of tells the jury that if the 
injury was the result of a mere accident for which no one 
wes to blame there can be no recovery. This Court has approved 
this instruction. (Webster Mfr. Co. V. Nisbett 87 Ill. App. 551.) 
The 19th instruction bears upon the weight to be given the 
testimony of the witnesses and tells the jury that they have 
a right to take into consideration the interest of the witnesses, 
if any, in the result of the suit and the relation of eny witness 
to any of the parties to the suit. This instruction was properly 
given. (Brown v. Welker 32 Ill. App. 199). 

A careful insrection of the record in this case fails to 
disclose eny serious error and the judgment will therefore be 


affirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, i ae 
SECOND DISTRICT. Waar 


T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said ellate Court, at Ottawa, this SH day of 
3 ywythe year of our Lord one thousand 


nine hundred an 





wenty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tyesdaw, t first Aay o ifm 
in the year of our Lord ofe thqusand\ nine hundred an 


twenty-four, within and for the Second District of the State 


of Illinois: 2) 3 5 5 ee Bo" 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 






Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 6 ~ 1994 the opinion of the Court was filed in the 
Cllerk™s office of said Court, in the words and figures 


following, to-wit: 
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Agenda No. 41 General No. 7351 


Harriet Baldwin 
Appel 


Appeal from Circuit 
Court of Peoria 
County. 


935 LA. 627 


VS. 


Peoria Railway Co. 
Appellent-e . 


Jones J: 
Harriet Baldwin, plaintiff below, filed her suit in 

the cirouit court of Peoraé County against the Peoria Railway 
Company, defendant, for the recovery of damages for injuries 
sustained by her in a collision between an automobile in which 
she wes riding and e street car operated by the defendant. The 
decleration consisted of seven counts of which four were dismissed. 
The case was tried on the 2nd, 6th and 7th counts. The second 
count charged negligence in operating the street car. The sixth 
charged tha t the defendant negligently failed to have on the front 
of the street car, a signal light capable of being seen by 
persons approaching the street car. Amd the seventh count cherged 
negligence in not having s signal light on the front of the street 
caw, as required by an ordinance of the city of Peoria. The 
defendant pleaded the generel issue. There was a trial and a 
verdict for the defendant. The court overruled the plaimtiff's 
motion for e new trial and entered judgment agsinst her in ber 
of the action and for costs. From that judgment she prosecuted 
this appeal. 

The errors relied upon for reversing the judgment are 
the exclusion of evidence offered by the plaintiff; the giving 
o@ erroneous instructions for the defendant end the refusal to 
grant a new trial upon the grounds of newly discovered evidence. 
The plaintiff was riding in the front seat of an automobile driven 
by Peter Bonjean northward on the east side of South Adams Street 
in the city of Peoris. Gerilend McNeill snd Verns Anderson were 


in the back seat of the car. Defendant's car was travelling south- 


wer on its tracks located 13% feet from the east curb of the 
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street and 23.3 feet from the west curb. The collision occurred 
about eleven o'clock at night. There was no turn in the street 
or obstructions sufficient to obscure the approaching cars from 
each other. There was a decided conflict in the evidence with 
respect to whether the headlight was burning on the street car. 
Oran Bogart, then a policeman, testiféég that he wes on South 
Adams Street at the time of the accident; that the automobile 
in which plaintiff was riding passed him going 45 to 55 miles en 
hour; that he saw the street car spproaching two or three blocks 
away; that it had ae headlight mguyine brightly and that the 
automobile drew first to the east curb and then diagonally across 
the first rail of the street car line until it collided with 
the street car. The motorman of the street car and two or three 
witnesses testified that a headlight was burning. The plaintiff 
and the driver of the automobile end others testified that the 
headlight was not burning. In this state of the evidence, the 
pleintiff offered to prove by testimony of @ police officer at 
the central station that at the time of the accident, Bogart 
was a mile from the place of the accident calling up the officer 
to report in line with his duty. The court excluded this test- 
imony upon objection by the appellee. An examination of the 
abstrast, however, fails to show any foundation was lsid for it. 
But the most serious objection arises in the giving of 
instructions on behalf of the defendant. Instwmction No.2 
told the jury that before the plaintiff could recover she must 
prove by the greater weight of all the evidence "all of the 
materiel allecetions in some one of the remaining counts in the 
declsration and if she has failed to do so, should find the 
defendant not gwkt- guilty.” While the Supreme Court has held 
in the case of Harvey v. Chicago & Alton Reailrosd Company 221 
Ill. 242 thet giving this instruction is not reversible error, 
nevertheless the giving of it is not approved. The instruction 
leaves to the jury the determination of what are the material 


allegations of the declaration. Instruction No. 4 told the 
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jury that if the motorman used ordinary care to avoid a coll- 
ision with the automobile, then the jury should find the defen- 
dant not guilty. Had this instruction been limited to the 
second count of the declaration, it would have been good but 
counts 6 and 7 charge negligence in the failure to have a 
headlight burning. The evidence does not show that the care 

of the headlight is part of the duty of the motorman, thus 

the negligence of someone else might be the proximate cause 

of the injury. Yet this instruction directs a verdict. In- 
structions Numbers 11 end 12 contain the same vice. 

Instruction No. 5 informed the jury that if they believed 
that the material evidence on the issue of negligence involved 
in the case was equslly balenced and that the pleinfiff hed 
failed to prove her case by the weight of all the evidence they 
should return a verdict finding not guilty. This 
instruction is erroneous in leaving to the jury the determinstion 
of what the material evidence is. That is for the court to 
determine upon the admission snd exclusion of evidence offered. 
Instruction number 8 is to the effect that if the pleintiff 
was riding in an automobile driven by enother and just before 
the time of the collision kmew or ought to heve known that the 
automobile was being carelessly driven and was in immediste danger 
of collision with the street car, it then and there beceme 
the plaintiff's duty to exercise reasonable care for her ow 
safety and “to warn the driver of the sutomobile and a failure to 
do so would amount to negligence on the part of the plaintiff." 
This instruction is erroneous in two particulars. It told the 
jury thet the plaintiff, in the exercise of reasonable care for 
her own safety, should wern the driver. This invedes the province 
of the jury. (C.B. & Q. R. R. Co. v. Gunderson 174 Ill. 495.) 

It is for the jury to say whet, under the circumstances, would be 
the exercise of reasonable care. It further invades the province 
of the jury by teking from them the determination of what would 


amount to negligence under the circumstances. (ill. Cent. R. R. 
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4 
V. Griffin 184 Ill. 9). 

Instruction No. 13 told the jury that the sutomobile in 
which plaintiff was riding was being driven on ® public highway 
through the residence district, of an incorporated city and 
in addition sets forth the statute with respect to speed and 
what constitutes prima facifevidence of negligence. There is 
e conflict in the evidemne about whether the scent of the 
accident was in a residence portion of the city of Peoria. 
Whether or not it was a residence portion of the city was for 
the jury to determine and not for the court. This instruction 
invaded the province of the jury. (Allmendinger v. McHie Loy 
Ill. 308.) 

Pleintiff complsins that a new trial was denied after a 
proper showing of the discovery of new evidence but that question 
need not be considered by us because the case must be reversed 
for the errors indicated and plaintiff will have ample 
opportunity to secure the new evidence at another trial of 
the cause. 

Since the case must be submitted to another jury, we have 
purposely avoided setting forth the testimony in any great length 
ig order to refrain from expressing any opinion with respect 
to its weight. 


The cause will be reversed and remanded. 


Reversed and Remanded. 
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SECOND DISTRICT. (°° 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said OO oe at Ottawa, this 34 CO —_day of 


the year of our Lord one thousand 







nine hundred a Wwenty- 


, / 
Agee 


Clerk of the Appellate Court. 
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Present--The Hon. THOMAS M. JETT, Presiding Justice. 





Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
AUG 1992 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 





Agenda No. 47 ’ Generel Moe 7360 


Amanda Yahnke, Appellee 2 3 5 lA. 6 2 8 


Vie Appeal from 
Circuit Court of 
Adolph Klavohn, Ixecutor of Henry County. 


the Last Will and Testament 
of John Klavohn, Gre, deceas- 
ed, Appellant, 
















| mhe appellee Amanda Yehnke, filed her claim agaiust the estate of John 
» 5Y-, deceased, on a note for “8,000. There was « hearing in the 

y Court and the claim was denied. On appeal to the circuit court there 
e trisl by jury end a judgment for the full amount of the note. It 

eare that no pleadings were filed in the county court, but that in the 
it court the appellant filed three pleas, the senereal fssue, want of 


isi@eration and a denial that the note was executed, by the \deceased, John 


‘evidence; that the court erred in excluding certsin testimony offered by 
defendent end in giving the first, second, third, fourth, fifth, sixth, 

| eighth instructions for the eppellee and in modifying appellant's in- 

met ion number 26 and refusing appellant's instructions 30, 31, 32, and 53. 
p The only evidence offered by the claimant to prove the signeture of 

) @eceased to the note was the testimony of the claimant's daughter sylvia 
nke, nhohwag!ourteen years of age at the time of the trial. She testified 
it she gaw her grandfather write his name many times when she was about 
years old and that she had never seen him write it since that time. She 
fied further that she had seen her grandfether's signature about ten days 
e@ the trial as it appeared where he hed written it on several books and 
wines kept by her mother. The witness does not testify that she saw him 
his mame on the books and magazines nor is there any proof that his 

» ©®8 written on them, was the genuine signature of the deceased. ‘The 

sess further testified that she hed not compsred the signature to the note 
Mestion with these signatures and on cross examination was somewhat contra- 


ory with respect to seeing the signatures of her grandfather e short time!!! 
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; the trial. 
On the other hand the banker with whoin the deceased did business for 


years and who frequently saw him write his mame and frequently cashed 

rs and handled other instruments stened by the deceased, testified that 
signature #n the note was not thet of the deceased. Two of the sons of 
Mccesced who had seen him write his name many timee and who had seen his 
ature on various legal instruments also testified that the signature was 
[that of the deceased. 

The burden of proof in this case is upon the claiment to establish the 
Potion of the note by a preponderance of the evidence. (Sec. 52 Chap. 110, 
fin-nura Revised Statutes}. Amd where the verdict of the jury is clearly 
|manifestly against the weight of the evidence it becomes our duty to 
pree and remena the cause for a new trial. (Belden vs. Innis 64 Ill, 78; 
plson vs. Bast St. Louis Railway Compeny 255 I11. 625; and Kiwsch vs. 

106 Ill. App. 639.) A verdict on conflicting testimony may be set 

ae as egainst the weight of the evidence where the verdict is based on 
Bes atinony of one witness, contradicted by three others who are corrobor- 

a by all the circumstances end inferences to by dram from the evidence. 
lehet te vs. Williamson County Coal Company 188 Ill. App. S21: See also 

islee vs. Glass 61 Ill. 94 and Heide vs. Schubert 166 Ill. App. 586. ) 

! In this case the testimony of Sylvia Yahnke is uncorroboreated and it is 
satisfactory because of her aze at the time she sew her grandfather write 
Mame and also because of her uncertainty on cross examinetion with respect 
he signatures she had seen before the trial. On the other hand the 

messes for the appellant are corroborated to some extent by the circum- 
nees of the case. In our judgment the verdict is clesrly and manifestly 
inst the weight of the evidence. 

The executor offered to prove the value of the estate of John Klavohn 
for the purpose of showing that the total value of the estate was much 

5 thah the amount of the claim, both by the direct testimony of the exe- 

jr who had knowledge of it and by offering the inventory filed in the estate 
Svidence. ‘his the Court denied. There wes no error in this rulings 

ier vs. Barkley 182 Ill. App. 541.) Neither was there any error in 

using to admit in evidance the promissory note claimed to have been executed 


manda Yahnke and her husband snd payable to the deceased. An exsminatior 
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of the abstract and record shows the debt to have been that of the 
husband of the claimant and thut she was merely © surety. 

The first, second, third and fourth instructions given on behalf 
of the claimant and objected to by the appellant are not open to the 
criticisms made against them. It is said that the 5th instruction 
tells the jury that the note was in fact executed. A careful reading 
of the instruction discloses that it does not do sw, but it is so 
worded that it is calculated to mislead the jury into believing that 
it did tell them thet the note was actually executed. For this reagon 
the instruction should not have been given in the form in which it 
appears. Objection is made to the 6th instruction upon the ground 
that it attempts to define preponderance of the evidence without stat- 
ing all of the sssential elements, to be considered by the jury in 
determining where the preponderance of the evidence lies. ‘‘e believe 
the objection is well taken. 

The court properly modified the executor's instruction number 23. 
As modified it states a correct proposition of law. Appellant's re- 
fused instruction number 30, did not correctly state the rule of law 
sought to be presented to the jury in that it tells them that if they 
believe that eny witness, or witnesses have wilfully swom falsely 
to any material fact in the case the jury may disregardpuch testimony 
of the witness or witnesses so far as the jury may believe it false. 
fhe rule is that they may disregard the entire testimony of such wit- 
nesses except in so far as it is corroborated by the testimony of other 
eredible witnesses or by facts and circumstances appearing in evidence. 
Appellant's refused instruction number 51 is covered by other instructé 
ions. Refused instruction number 52 is covered by appellant's in- 
struction number 25. Refused instruction number 33 is covered by appel- 
lant's instruction number 13. 

The appellant contends thet the instrument sued upon by the claim- 
ant is not a promissory note. This argument is based upon the fact that 
while it is written upon an ordinary form promissory note, the blanks 


for the personal pronoun "I" and blanks for the time of payment are 
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not filled. There is an implied power to fill blanks which ex- 
tonds to all parts of the paper, even to the promise iteelf and 
the pronoun ‘I" or "We" may be inserted. ( 8 C.J. 183). 

In Packer v. Roberts, 140 Ill. 9, a vromicsory note with 
warrant of attorney to confess judgment wes delivered with the 
blanks in the warrant of attorney for filling in of pronouns. 

The personal pronouns "I", "my" and "me" were omitted. Judgment 
Was entered without the blanks heving been filed and it wes held 
by the court thet since the words omitted from the blanks accord- 
ing to the naturel interpretation could be no other then "I", 
"my" or "me" and they could refer to uo other perwon then the 
signer that the intention of the instrument was clear and it was 
enforcible. Upon the same principle, we think that the omission 
of the pronoun "I" in this note cannot effect the validity of the 
instrument. fhe failure to state the time of payment mede the 
instrument a demand note. (Negotiable Instruments Law, Sec.7). 
For these reasons the court ruled correctly upon the question of 
the form and nature of the instrument. 

For the errors herein indicated, the judgment must be set 
aside end the cause remanded for a new trial. 


Reversed and Remanded. 
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iAH OF ILLINOIS, | .. 
SECOND DISTRICT. Gees T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand ae the seal of 
said (CL. Court, at Ottawa, this So _day of 
: yy the year of our Lord one thousand 







( 
nine hundred and_twenty- 


lerk of the Appellate Court. 
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AT A TERM OF “@HE APPELLATE COURT, 






Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-four, within and for the Second District of the State 
of Illinois: 2 Say J.A. 628 


| BPresent--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 4- 1994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


Following, to-wit: 
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7313 13. 
Village of Lake Zurich, 


Defendant in error, . bd 3 5 h e A ¢ 6 es 8 


vs. Error to the Circuit Court 
Frederick Deschauer & Hilmer of Lake County. 
Deschauer, 


Plaintiffs in error. 


Jett, P. J. 

This is a suit instituted by the Village of Lake Zurich, 
defendant in error, by the issuing of a summons by a police magis- 
trate of the County of Lake, against Frederick Deschauer and Elmer 
Deschauer, et al, to recover a sum defendant in error claimed to 
be due it from the plaintiffs in error for failure to comply with 
an ordinance of said Village. A trial was hed before the police 
magistrate end a judgment was rendered against plaintiffs in error 
in the sum of $50.00 and costs of prosecution. 

An appesl was prosecuted by the plaintiffs in error to the 
Circuit Court of Lake County. In the Cirevit- urt all defehdants 
were dismissed out of the case except plaintiffs in error. The 
cause was tried by the court without the intervention of a jury, 
and judgment was rendered in favor of defendant in error and 
against the plaintiffs in error for the sum of $60 and costs of 
suit, from which judgment plaintiffs in error have sued out this 
writ of error. 

The defendant in error is a municipal corporation. At the 
time m@ this suit was brought the said Village, the defendant in 
error, had an ordinance in force entitled "An ordinance regulaténg 
and licensing ice cream parlors and stands, soft drink parlors 
and stands and coffee houses and stands," which ordinence is in 
the words and figures following: Be it ordained by the President 


and Board of Trustees of the Village of Lake Zurich, Illinois. 
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Section 1. It shall be unlawful to conduct any ice cream parlor 

or stand, or sny soft drink parlor or stand, where any malt, vinous, 
mixed or fermented drink is sold, or any coffee house or stand with- 
out first obtaining the license provided for in this ordinence. 
Section 2. Any person, firm or corporation desiring to conduct 

such a place shall file with the Villege clerk his application sett- 
ing forth the proposed location, the name of the applicant, or owners 
of the firm or name of corporation and the President thereof and the 
kind of business proposed and shall accompany the same with the 
license fee provided herein. If it shall appear that the applicant 
hes complied with the terms of this ordinance the President of the 
Board of Trustees shall issue a license. 

Section 3, Zach license, except as hereinafter provided, shall be 
for a term ending the following day, providing that en annual license 
asked for after Jamary and before May first, shall be one of half 
of the amuel fee. 

Section 4, A stend as herein used shell be taken to be any unin- 
closed place where any of the articles herein mentioned are sold. 
Section 5. The fee for ice cream parlor shall be $50.00 per anntm 
for the fountain or counter and $2.00 per ammum additional for each 
table whereon ice cream is served, the fee for an ice cream stand 
shall be $50.00, the fee for a soft drink parlor or stand where mai%, 
vinous, mixed or fermented drinks are sold shall be $125.00, the 

fee for a coffee house or stand shall be $355.00, the fees mentioned 
in this section are the annual fees. 

Section 5a. In line of the above fees, the licensee may at his 
option in the case of a stand pay a daily or monthly fee providing 
Said fee shall be paid in advance of the day or month in question. 
The daily fee for an ice cream stand shall be $10.00, the monthly 
fee for an ice cream stand shall be $35.00, the daily fee for a soft 
drink stend shall be $10.00, the monthly fee for a soft drink stand 
shall be $35.00, the daily fee for a coffee stand shall be $5.00, 
the monthly fee shall be $35.00. 
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Section 7. In none of the above places shall any piano or other 





instrumental music be played on Sunday or after ten o'chock P.M. 
or before seven o'clock A.M. 
Section 8. Nptting in this ordinance shall be construed to permit 
the sale or any drink or concoction forbidden by the laws of the 
State of Illinois, or the United States, or the ordinance of the 
Village of Lake Zurich. 
Section 9. Nothing in this ordinance shall be construed to require 
any hotel, or restaurant furnishing ice cresm, coffee or drinks with 
meals to take out any license therefor, nor shall any church, lodge 
or society holding any entertainment or picnic be required to take 
out any license cn eccount of the sale of any ice cream or drinks 
or coffee at the place where such entertainment or pirnic is held 
on that occasicn. 
Section 10. Any person, firm or corporation violating this ordi- 
nence shall be fined not less then Twenty-five dollars, and not 
more than Two hundred Dollars, and each day that said business is 
conducted without a license shall be considered a separate offence. 
Section 11. No more than one license shall be required for any of 
the above businesses or combinations thereof conducted at the same 
place, but the fee to be paid by the licensee shall be the license 
required under this ordinance to be paid upon that article sold by 
him, where upon the highest license under this ordinance is charged. 
Section 12. Any annual license applied for during the year 1921 
shall require 75% of the full emual fee. 
Section 13. This ordinance shall take effect from and after its 
passage and posting. 
Plaintiffs in error ere residents of said Village of Lake 
Zurich and are engaged in said Village in conducting a notion store, 
mews stand, soda fountain and selling candies, ice cream, cigars, drugs 
and tobacco. There is little or no dispute as te the facts in this case. 
The Plaintiff in error, Frederick Deschauer, testified as follows; I live 
in Lake Zurich, Illinois. 4m engaged in a general notions store and 
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conduct a soda fountain and likewise sell ice cream; have been in our 
place of business two years the 7th day of this last July; My brother 
and I, defendants in this action, own the place. In the winter we close 
up ebout the first of October where we have o few chairs and tebles. 

We handle cigars, Mobacco, drugs, well newspapers, stationery, school 
supplies and a few other odds and ends such as novelties which we handle 
during the summer months end with» sodse fountein end ice cream. We 

do not sell ice cream during the winter months but conduct our business 
right along, outside of ice cream, during the year round. 

It is wrged that the ordinance is illegal and invslid for the 
reason the fee provided is excessive, and that the license should not 
be issued by the President of the Villaze. 

It is also the contention of the plaintiffs in error that they 
should not be required to comply with the ordinance relied upon by the 
defendant in error, because they sre honorably discharged soldiers of 
the World War. They rely upon sections 672 and 674 of chapter 24, 
Smith's Illinois Revised Statutes 1921, which read as follows: 

Section 673: On end sfter the passage of this act, ail former 
soldiers and sailors of the United States, or of the State of I11i- 
nois, honorably discharged from the military, nsveal or marine service 
of the United States, or of the State of Illinois, including former 
soldiers and sailors of the World War, shall be permitted to vend, 
hawk and peddle goods, wares, fruits or merchandise, not prohibited 
by law, in any county, town, village, incorporeted city or munici- 
pality, within this state without a license: Provided, said soldier 
or sailor is engeged in the vending, hawking, or peddling of said 
goods, wares, fruits or merchendise, for himself only. 

Section 674. Upon the presentation of his certificate of discherge 
to the clerk of any county, town, village, incorporated city or 
municipality in this State, andi showing proofs of his identity as 
the person named in his certificate of honorable discharge, the 


clerk shall issue to such former soldier or sailor of the United 
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States or of the State of Illinois, a license, but such license 
shall be free, and seid clerk shall not collect or demand for the 
county, town, villsge, incorporated city or municipality, any fee 
therefor. Any clerk of any county, town, village, incorporated city 
or municipality in this State, who shall violate any of the fore- 
going provisions of this Act, by failing or refusing to comply with 
such provisions as herein directed, shall be fined in e sum not legs 
than ten($10.00) dollars nor more than fifty ($50.00) dollars, to 
which may be added imprisonment in the county jail, not exceeding 
ten days. 

Section 65 of Chapter 24, Revised Statutes, provides thet the City 

Council in cities and the President andi boerd of Trustees in villages, 

among other things shall have the following powers: 
Paragraph 91. To tax, license and regulate suctioneers, distillers, 
breweries, lumber yards, livery stables, public scales, ice creem 
parlors, coffee houses, detective agencies, private detectives, 
money changers and brokers. 

It will be observed that the defendant in error, was by reason of 

said peregraph 91, expressly authorized to pass the ordinance in 

question. 

Villages have power to tax ice cream parlors without regulating them. 
Howland vs. City of Chicago, 108 Ill. 496; Carrollton vs. Zazzette, 159 
Tll. 284; Ferry Co. vs. East St. Louis, 102 I1]1. 560. 

The legislature may authorize a license fee to be imposed and the 
fee for such license collected with a view to revenue only. Harder's 
Storage Co. vs. Chicago, 235 Ill. 58. 

Strictly speaking the Village is not by its ordinance taxing one 
who merely sells ice cream, but it is under the provisions of the 
statute, taxing sn ice cream parlor. It requires © clear end strong 
case to justify « court in annuling the action of a municipal corpora- 
tion acting within the appareat scope of its authority. Hawes vs. 

City of Chicago, 158 Ill. 653. 
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An ordinance passed in the exercise of an express grant of 
power by the legislature is presumed to be valid, and it is incumbent 
upon a perty ehtleilae the ordinance as unreasonable to show effirmea- 
tively and clearly that it is so. The People ex rel Keller vs. The 
Villege of Oak Park, 266 111. 365. 

Where two constructions are possible, one which will sustain the 
ordinance and the cther which will defeat it, the court will adopt the 
construction sustaining the ordinance. City of Benton vs Blake, 263 
Ill. 358. Chicago vs. Weshingtonien House, 289 Ill. 206-213. 

No propisitions of law were submitted to the trial court. In 
view of the state of the record we are of the opinion the only matters 
open for review are whether or not the court ruled correctly on ad- 
mission and exclusion of testimony and the sufficiency of the evidence 
to support the finding. Bione vs. Bell, 221 Ill. App. 434-436; Béasen- 
con vs. Walters, 203 [11. Apo. 28; Miller vs. Mayberry, 203 Ill. App. 58. 

Where the trial is before the court without = jury, questions of 
law can only be raised and urged by complying with section 61 of the 
Practice Ast. 

Where no propositions of law or fact are held by the trial court 
in a non-jury case, the Appellate Court is not informed on what grounds 
the trial court based its judgment end all ruling» of the court on 
questions of law sre presumed to be correct. J. Spencer Turner Compay 
vs. Schwill, 195 Ill. App. 432; Fellows vs. Johnson, 183 Ill. App. 42; 
Knox Engineering Co. vs. Railwey Company, 181 Ill. App. 3550. 

The findings cf « trisl court in a non-jury cese have the same 
weight and effect as the verdict of a jury, and a court of review would 
not be warranted in setting aside such finding unless it is manifestly 
against the weight cf the evidence. Ellsworth vs. Butler, 170 Ill. App. 
66; Cutmen vs. Eichner, 167 Ill. App. 21%; Mason vs. Kreg, 191 Ili. App. 
1; Hooper vs. Kaskaskia Live Stock Insurance Compmy, 2Cl Ill. App. 167. 
We are not prepsred to say that the findins is manifestly against the 
weight of the testimony. 


Plsintiffs in error insist thet the ordinance relied upon by de- 


fendant in error, is unreasonable. If they desired thet question passed 






Lo tnetgs saexqxe ms to eetoteze ent at hoseag sonmsnibto wA 


duedawont ef ti fas «Sb Law ad of beniveang as, oustaLatsel sat. od xenon e 







-anxktis woda of old: SHORBSING . 8s sousnti bo ads selioatite hae: 8; ah 4 


” Bas oats av 9 del to alo aomad live oft sata ataire notvauatenen 


seL8.808" Wats baa. Semel: selnotsutdast ay osenddd 688 eT 
ee ; 


gt ,éuseo Iated edt ot bodcindne exew wel to ewold tatgotg ot hae és 





‘protien ‘giao suid. sioiusqe ov to exe ow Luover oid to otaie, ost to woiy 


of Ted Rene 1 be 
‘ aba KO. vitor eo bali “}iuros odd torr tO: isi tesw exe wolves hae o7o 
4 i ‘ 


ie 
i 
iy 
. 
4 





goxebive act to qoueistitue eft fas qhomiseet ‘ko pohaulexe one rf . 
i amoeke pObs-dE. oa ehh S88 ttet “ev enole sunt ontd ote fone ob 
| .8 seek .£0, 808 “ersesysl av toliim 702 Vea Ati Boe “weed tee ay | 








to HeOLT BOND ves B duoddiw Jauov edt enoXed et feist edt: etait. ie 


ede to La “mddoed. dv pe aly Lqnron yd bossa fire beaker ad cise 20 mat 
toa sottosst 


PRM oe * 
Fa 


 ttreo {shoe edd. ‘ pied axs Fost we wat be, emotéivogoxq en ored¥ ag oe 
7 abrivesg: “g: asi xe bono tas ‘Pore et sarod etallegga odd ReBO yust -n08 zB 






at 
Sp aewie e 

mo vanoo edt ro ne sae fig fixe silat igi att bouad tugeo. Iabae: oat 
eerie y 
“tea resrxs ‘toomeg’. at ,tgonto. ed od. Demure ore ota wal to enolteesp 
4 od ‘ 





“WBS sogh wii 86E Rosictel BY ‘ewoLtod 188) sqqh. «LCT. et, itt 
ns OGS i tt 58S 1 Gitagarod awl ial s8Y 000 aisle sa 


ome ade aves B280. sbaaphotonin a mat demo. telat ey bo ean Sa af? a3 ey 


‘Bivow wetver t6 duos 8 fixe ae & te tokieev ede wa ‘teste bate digtew 





wee heat ican ek 32 aoetup. erlbnts io we abies aot dtea. at botmetsaw ag. tou : 
tq Ure he ors colt “ay ‘Atwowa La | wsouekive out to tintew edt ‘temtagn 

| o cpu, ent Sel earl 2h ae AAK sSL5.. «qa sat Tar .osuloitl say pat, (88 

a TOL “ga s£LE LOR . ¥neqmod ‘suse seg Xoot? evid abiomieed av. saqool it 

cal Tere ays Ulta oe ncay Of xchat edt tote ‘wae of boraqemy ton exe “oll 

sees a “yaoattesd odd to: sapien 





aed qi woqy SeiLor anteahine edt tecy detank torre, cob’ etttiatatg, | 


pan notteenp tat betiees yeas t2 .aidamonsesan at ~TOTTe ME inapuct 





upon they should heve complied with section 11€ of the Practice Act, 
and submitted thé ease to the Supreme Court. ‘This court is without 
authority to determine the question reéised on the ordinance. 

It is next insisted by the pleintiffs in error thet the court 
erred in denying them the benefit of the statute exempting honorably 
discharged soldiers of the World War from paying a license tax. The 
evidence shows that the plaintiffs in error are partners end engaged 
in a permanent business in an ordinary store building, running in con- 
nection with that business en ice wream parlor during a certain season 
of the yesr. The act relied upon by plaintiffs in error, was adopted 
in 1901, and applied to ex-union soldiers and sailors, honorably dis- 
charged from the military or marine service of the United States. The 
act was amended in 1921, so as to include all soldiers of ail wars. 

The question presented involves the construction of the two sections 

of the statute relating to vending, hawking end peddling by Ronorably 
discharged soldiers. It was the intention of the law making body to 
permit those who had done military service for their Country, or State, 
to hawk anc peddle without being required to pay e license fcr so doing. 
The legislature evidently did not hsve in mind to extend the exemption 
to those engaged in & permanent business, at a definite snd fixed locs- 
tion. The lenguage of the statute indicates that this legislation was 
for the purpose of exempting the soldier cr sailor that was an itinerant 
hawker or peddier. We are not wnmindful that the word “vend” appears 

in the statute. It is in our judgment to be construed in connection 
with the words with which it is asscciated. ‘The lsnguage of the statute 
is vend, hawk and peddle. According to the dictionaries, “vend" means 
to sell, to offer for sale. “Hawk” to ory or carry about for sale. 
"Peddie" to travel sbout selling smell wares. In accoriance with the 
maxim, moscitur a sociis, the meaning of a word used in a statute must 
be construed in connection with the words with which it is assodiated. 
Where several words are connected by a copuletive conjunction, they are 


presumed to be of the same class, unless a contrary intention appears. 
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37 Cyc. paragreph 1118¢. 

The ordinance being in evidence, and a violation thereof establish- 
ed, this being a non-jury case end no propositions of law having been 
submitted, all rulings of the court on questi ons of law involved in 
the case are presumed to be correct. 

We conclude, therefore, that the judgment of the circuit court of 


Lake County should be affirmed which is accordingly done. 


Affirmed. 





STATE OF ILLINOIS, 1|,. 


SECOND DISTRICT. ena: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
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said Appellate Court, at Ottawa, this 5 


: the year of our Lord one thousand 
nine hundred and fyenty-2 - ; 
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Bresent-=-The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


IBID) IQUE REMEMBERED , that afterwards, to-wit: On 
OCT 4 1994 the Opinion of the Court was filed in-the 


Gillerk’s office of said Court, in the words and figures 


following, to-wit: 
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John P. Bargren, 
appellee, 


Appeal from the Circuit Court 


VS. 
of Winnebago County. 
Lizzie M. Shaw, executrix of 


the last will snd testement of 2 nd " se 
JD 1.A. 628 
Edwin Robinson, deceased, 


appellant. 


Jett, P.d. 

This proceeding was instituted by John P. Bargren, appellee, by 
filing e claim sgeinst the estate of idwin Robinson, deceased, in the 
County Court of Winnebago County, for labor end services in taking 
care of horses, repairing fences, for furnishing groceries to the de- 
ceased in his lifetime, and for other items mentioned on the claim 
ageregating $2013.90. ‘The claim wes disallowed in the County Court 
and claiment prosecuted an appeal to the Circuit Court of Winnebago 
County. A trial was had in the Circuit Court and the jury found for 
the elaimant (appellee here) in the sum of $600. Judgment wes rendered 
on the verdict of the jury and appellant prosecutes this apreal. 

It is urged thet there was no express contract, snd that the evi- 
dence in the case fails to show a promise to pay and does not sustain 
the allowance of the claim. The evidence discloses that lir. Robinson, 
the deceased, was an elderly man, about 80 years of sge, feeble and 
unable to do but little if any manual labor; he lived elone and had 
no one to care for him; that he pastured for hire, many horses brought 
to his premises by the owners thereof, and hed considerable work done 
on his farm. 

The evidence further shows thst appellee was in the employ of the 
City of Rockford; that efter working for sight hours tor the city he 
would go to the farm and work for Robinson almost daily, including 
Sundays; that he took care of the stock, fixed the fences end performed 
other labor esbout the place which was of value to the deceased; that the 


claimant on Sunday frequently took baskets of food to the deceased. 
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A number of witmesses most of whom were farmers, living in the 
vicinity in which the deceased resided testified relative to the work 
done end services performed by appellee for the deceased and as to 
the velue thereof. No testimony was offered by anpellant controverting 
the evidence offered on the part of the claimant. Implied contrasts 


are proved by evidence from which it is implicd that the vartiss made 





an agreement under the circumstances and conditions disclosed. Mowatt 
va. Oity of Chicago, 292 Ill. 878. The quest ion as to whether the evi- 
dence sustains the claim was one of fect for the jury end we are not 
prepared to say that the jury was not justified under the evidence in 
finding for the claimant in the sum of “600. Murthermore neither the 
trial judge nor the Appellate Court should disturb a verdict of the 
jury merely beceuse, if the question of fect had, in the first instance, 
been submitted to the court instead of to the jury, the court would 
have come to a different. conclusion then that reached by the jury. 

To suthorize the interference of the court in this respect, the evi- 
dence must preponderate sgainst the verdict. Gilbert vs. Boone, 79 
Ill. 341-346, 

It is insisted by arpellent thet the court erred in ziving the 2nd, 
4th, 5th, 6th, 7th, 8th and 9th instructions given on behel? of appellee 
and in refusing appellant's instruction number one. 

We have carefully examined the suggestions made by enneliant rela- 
tive to the instructions complained of and piven cn the part of the 
claimant. All of the instructions given should be considered and read 
together ss a whole. The court of last resort has repeatedly held that 
‘the instructions in ea given case should be considered as s series and 
applying the rule we are unable to see any good ressen for seying that 
the jury was not fully and fairly instructed in the case. We are of 
the opinion no reversible error was cowmitted in the giving of instruct- 
ions. 

The instruction appellent compleins of, that was refused by the 


court, is as follows; "The court instructs the jury that lone delay 
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in presenting or prosecuting a claim creates e strong presumption 
against its validity, and particularly is this so if the jury find from 
the evidence that it was not asserted in the lifetime of the alleged 
debtor." Under the facts in this case it would hseve been highly im- 
proper for the court to have given this instruction. The claim was 
presented by the claimant within the time sllowed by the statute for 
presenting such cleims. There is nothing in the record to show long 
delay in filing the cleim or of claimants not asserting the same during 
the lifetime of the deceased. 

We are clearly of the opinion the court did not err in refusing 
the instruction. It is insisted thet the court erred in permitting the 
claimant to testify as e witness in the case. His testimony was limited 
entirely to matters and things thet trensrnired since the death of the 
decedent. On the whole it seems to us thst no reversible error hes 
intervened in the trial of this cause. The judgment of the circuit 
court of Winnebago county is seffirmed. 


Affirmed. 
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STATE OF ILLINOIS, |.. 
SECOND DISTRICT. Wiese: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affjx the seal of 


said Appellate Court, at Ottawa, this. 5 _day of 


the year of our Lord one thousand 


nine hundred and twenty, 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-four, within and for the Second District of the State 


of Illinois: 2 35 TAs 628 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


He oe WELDER, Shexsift. 


BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 11 1994 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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fay Homrighouse, Administratrix of 
the Estate of John Fhillip 


| omrighouse, deceased, 24 3 5 J oA. 6 2 8 


Appellee. 


VSe Appeal from the 
Cireult Court of 
peorie Couniy. 


Appellee recovered a judgment for $8166.00 for the alleged 


Pwrongful death of her husband who sustai@ed tinjuries from which he 


Lgubsequently died when the automobile truck which he was driving struck 








for was struck by the car of the appellent. From this judgment eppellant 
Pbrings the case to this court on appeal and insists first that the lower 
| court erred in the admission of evidence; second that erroneous instruc- 
| tions were given on behalf of appellee; third that proper instructions 


| were refused on behalf of appellant; fourth that counsel for «ppellee 


It appears from the evidence thet appellee's intestate was a 
| carpenter, forty-four years of age at the time of his death, able-bodied, 
jn good health, iné@ustrious and earned between 46.00 and $7.00 per day at 
“his trade. On December 11, 1921, about nine o'clock in the evening 
“eppellee's intestate accompanied by his wife, was driving his truck toward 
| Henry, on Western Avenue going Hast toward the hard road lesding from 
Peoria to Springfields Appellant, a resident of Springfield, Illinois, 
accompanied by his wife, a Mrss Larson ané a Miss Ingles wes driving his 
car, 4 Marmon, in a Southerly direction on the hard road toward Springfield. 
The collision occurred at the intersection of said Western Avenue and the — 
hard road. 

Appellant insists that when he approached the intersection one 


hundred or two hundred feet away he was drivine between twenty-five and 
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Anirty miles per hour and when he saw the headlights of the truck of 
decessed he threw out his clutch and slowed down. ‘That deceased drove 
s car to the edge of the pevement and stopped. That both\the Mearmon 
land the truck started forward, deceased going easé across the hard road 


‘ 
M 


nd appellant south at the rate of fifteen miles per hour toward the in- 
| ersection end when appellant was within fiftean feet of the truck of 
Biceaned it stopped for an instant upon the pavement and thereupon appel- 
lant, in order to avoid a collision swung his cer abruptly to the left and 
into a ditch but deceased had started his truck and it struck appellant's 
Loar beck of the right front wheel the effect of which was to turn the 
truck to the south and after travelling fifty feet to the south on the 
pavement it turned over in the ditch. It is the thoory of appellee that 
ldecessed having the right of way, approached the crossiug going fifteen 
| miles per hour and without stopping proceeded across the hard road and 
lthat while on the pavement the csr of the appellant came rapidly toward 
‘the intersection and struck the truck of the deceased back of its left 
front wheel causing the rear end of the truck to be thrown against the 
| side of appellant's car as it turned sharply to the left. as the case 
is to be remanded for another trial for the errors hereinafter indicated 
we shall not discuas at length either the weight or the sufficieney of 
[the evidence except to state that it is conflictiag and of such nature 
| and character as to require that the record, before a judgment in 
| appellees favor can be affirmed, must be substantially free from error. 
The trial court properly permitted certain witnesses to testify 
Whether or not there wes much or little travel on Western Avenue and it 


Was not error to permit the answer of appellee to stand that the speed of 


925; UseC. ReRe vs Ashline 171 Ills 313. The testimony of the witness 
Hopler that he heard appellant say a day or two after the collision that 
"this is whet I get for speeding", referring to the injuries of deceased, 
[Wes properly admitted as it was in the nature of an admission but the tes- 
_ timony of the witness liendt, thet he overheard appellant say that he 
hoped the decoased would get well and thet if there were any domeses 

rhe would settle, was incompetent as it did not tend to prove any issve in 


the case. Shaw vs Corrington, 171 Il}. App. 232. And when it appe red 
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Sppellant's car seemed "very fasts" Overton vs Ge & Ee Is ReRe Cos 181 TIL 
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have been excluded as should also the conclusion of the witness Wendt 
hat the merks he saw on the pavemont “looked like ford marks" wad that 
ay 


Mthey looked like they were just doue that night-whén I come im from out 


there the next morning after I nad looked at thom." 






It ic next insisted by appellant that the court erred in giving on 
behalf of appellee and its refusal te pive et the request of appellant 
ieertein instructions to the jury. The firet instruction told the jury 
that no person should érive a motor vehicle, such as was ariven by the 
Mefendeanut upon any public highway in this State at a sreater speed than 
pweas reasonabie and proper having regard for the traffic and the use of 
| the way Or so BS to endanger the life or limb or injure the property of any 
| person. This instruction is substantially in the lausuage of the statute 
| and Tegerdlecs of any criticism that mignt be made oF the instruction, 
‘eppellant is in no position to urge thet it is erronesus beceuse of the 
third given instruction on his part, which is substantially to the same 
‘effect. 

The third instruction given on behaif cf avvellee told the jury that 
fe person approaéhing the intersection of twa ete tyS shell grunt the 
richt of way to a vehicle approaching seid crossing at the seme time upon 
| the right side, means that at such crossing the driver of one vehicle has 


pen affirmative duty to keep owt of the way of the véhicle approaching said 


« 


Berossing upon his risht side. The instruction then continued, "This require: 


ls 
Phim to slow, to stop and if nead te, to reverse, if otherwise the crossing 





pyehicles sre likely to come into contact; and such rule is a rule of law 
bof the State of Illinois where two elements apucar, viz: full view of the 


\venicle approaching from the right, and failure to take any steps to keep 
Bout of its paths This is stetute law of the State of Illinois sad its 
We 


es this inatruction peremptorily directed the jury 


2 


violation is negligex< 


& 


to find eppellant negligent and it did not take into eonsiderntion seny 
(of the actions of the deceased in spproaéhing cr crosging the intersection 
where the collision occurred, uor @@@ this instrvetion require of dececsed 
the exercise of any diligence or due care on his part but told the jury 


that it was the affirmative duty of appellant to dee out of the way of 
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eceased's truck. Another viee of this instruction in our opinion is the 
et that it assumes that appellen@ failea to take any steps to keep out 
of the path of the approaching truck and it states positively that the 
olation of this law is negligence. The failure bo comply with statutory 
equirements with reference to matters of this character vould in law 

ibe prima fecie evidence of negligence but not negligence per se. Johnson 
vs kendergasé, 308 Ill. 255. 


It is seriously urged that the trial court erred in refusing = number 


mrror was committed by the lower court in refusing any of the refused in- 


structions. 


end prejudicial. For instance one of the attorneys for appellee in 
Gelling the jury's attentiok to the condition of the Ford truck stated 
that the pictures haé been taken of everything which was of advantage to 
appellant and that if the condition of the truck was not just es one of 
eppellee's witnesses had testified, appellant could have taken © picture 


of it and could naveintroduced such pictures in evidence stating that he 


‘them." Another one of appellee's attorneys in his argument stated that as 
a result of appellant's speeding the blood of s fellow humen being was on 
‘his hands. Counsel then contrasted the position of appellee and appellant 
patating that appellee had been deprived of her help-mate; that she was 
Sitting lonesone and alone in her little cottage on the river front 
“looking the cold world in the face with nothing between her and the worla, 
While appellant, sitting in a crowded courtroom, surrounded by lawyers and 
particular friends, who come to testify for him in order to keep him from 
doing what the law says he should do; that appellant had speeded times 
without number running fifty or fifty-five miles per hour and thet if 


members of the jury knew that kind of e man wes on the road they would not 


lin them was covered by some of the given instructions #&d thet no reversible 


It is next insisted that prejudicial remerks were mee by the ettorneys 
for appellee in their argument to the jury. The record shows that the court 


sustained severs] objections to counsel's argument much of which ws wafair 


(counsel) thought "they did have pictures taken of it but did uot introduce 


permit their wives end babies to be where he was likely to be. An objection 


lof instructions tendered by appellant but we beleive that all thst vas proper 
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: this argument was meade but wos overruled end an exception preserved. 
Counsel then proceeded to tell the jury thet he had a wife at home 
inded in one eye because some one had driven e car fifty mile per hour. 
Au objection to this statement wes sustained but to the next statement of 
gounsel characterizing appellant as a "speed hound" the covrt refused to 
bustain the objection made. 

None of this can be said to be legitimate argument and not only this 
Court but the Supreme Court of this State has frequently hed occasion to 
| everse judgments where verdicts were obtained by unfair ergument. A 
Pyverdict secured by such means will not be permitted to stand. Mattice vs 
awans, 312 Tji. 299. ‘he motion of appellee to tax the costs of the ad- 
fitional abstract is denied in as much as the judgment is reversed. 

For the foregoing reasons the judgment will be reversed and the 
pause remanded. : 


REVERSED AND REMANDED. 
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SADE OF TLLINOIS, | .. 
SECOND DISTRICT. Wee J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this. AH _day of 
' : 





he year of our Lord one thousand 


nine hundred and twyenty- 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-four, within and for the Second District of the State 


of Illinois: 935 T.A. 628 


Present--The Hon. THOMAS M, JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


Ke Js, WELTER, Sheriff, 


BE IT REMEMBERED, that afterwards, to-wit: On 
UCT | 11994 the opinion of the Court was filed in the 
Clerks office of said Court, in the words and figures 


following, to-wit: 
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7379 61 
Stella B. Shepley, 


appellant. | 935 I.A. 628 


u Va. Appeal from the 
County .of Woodford, Circuit Court of 
Appellee. Woodford County. 

Jett, P. J. 


This is a suit in assumpsit brought by Stella B. Shepley 
in the Circuit Court of Woodford County against the County of Wood- 
ford, appellee, to recover for services as probation officer for 
the period from January I, 1920, to November 22, 1922 and her 
necessary expenses and disbursements in the handling and caring for 
the juvenile cases of said county during such period. The claim 
of said appellant for services at $100.00 per month is #%3450.00 
and her disbursements are $894.23. 

The declaration consists of four special counts and was 
-demurred to by appellee. The demurrer Was general and special. 

The trial court held that each of the counts failed to state a cause 
of action. Appellant elected to stand by her declaration and 
prosecutes this appeal. The only qmestion before the court is, 

does the declaration or either count thereof state a cause of 
action. 

In view of the fact that the question for consideration 
arises upon the pleadings it will be necessary to set out the 
material averments of the declaration. The first count charges 
that the defendant did on and prior to, to wit, October Ist, 1917, 
appoint and maintain a Probation Officer in pursuance of the lav 
authorizing it to do so, and maintain a Probation Officer for a 
long time prior to September 30th, 1917, to wit, since June, 1911, 
during all of which time the defendant maintained and provided 
a fixed compensation for its Probation Officer; that said 


compensation of such Probation Officer was fixed through the 
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action of the Board of Supervisors of defendant at one hundred 
($100.00) dollars per month and necessary expenses and disburse- 
ments of said Probation Officer in the performance of the duties 
and functions of said office, and did during 411 of said time pay 
sai@ compensation so fixed to its Probation Officer, and, whereas, 
the defendant Was desirous of obtaining a suitable person as its 
Probation Officer and the plaintiff was a suitable person to 
perform the duties of such office and Was experienced in the 
performance of the work and duties of the character neceasary to 
perform as such Probation Officer. The defendant did on, to wit, 
September s4th, 1917, through its County Judge, designate and 
appoint plaintiff as Probation Officer of defendant, her services 
and term of office to begin October I, 1917, and to continue 
during the pleasure of the said County Court of the defendant. 
The said designation and appointment appears by order of said 
County Court entered September 24th, 1917, in words and figures 
following: 


\ 


"It appearing to the Court that a vacancy will exist in 
the office of Probation Officer in the Juvenile Court on September 
S0th, 1917, Mrs. Stella B. Shepley is hereby appointed Probation 
Officer of the Juvenile Court of Woodford County, said aprointment 
to take effect and be effective from the first day of October, A.D. 
1917, until the further order of this Court." 

Plaintiff then and there accepted said designation and appointment 
as Probation Officer of the defendant and then and there agreed 

to perform said services as directed by said County Court, and 

the Judge thereof, and as provided by law, for the compensation 
theretofore fixed for such office by the defendant through its 
Board of Supervisors as by law provided, said compensation so fixed 
being $100.00 per month and the necessapy expenses and disbursements 
of said office, and plaintiff did on October Ist, 1917, begin 

the performance of the duties of said probation office of defendant, 
and that thereafter she did perform such duties and do the work 

of such office and incident thereto, under the direction of said 
County Court of the defendant and the County Judge thereof, during 


all of the time from said October Ist, 1917, down to November 
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82nd, 1922, and that during all of said time she did pay out and 
expend her own money for necessary expenses and disbursements of 
gaid office, and that all of said expenses and disbursements were 
under the direction of said County Court or 4m the Judge thereof 
and were necessary in the performance of the work and duties of 
said office; that the defendant, through its County Court, at no 
time directed or requested the discontinuance of the services of 
plaintiff as such Probation Officer, but, on the contrary, the said 
County Court and the Judge thereof directed the plaintiff to 





continue in the performance of said services and at all times 
ratified and approved the services so performed. 

On and after October Ist, 1917, down to January Ist, 1920, 
the defendant paid to plaintiff the compensation provided for 
such office as aforesaid, to wit, the sum of one hundred ($100.00) 
dollars per month and the necessary expenses and disbursements of 
such office said compensation Was paid to plaintiff by the defendant, 
drawn on the County Treasurer of defendant, payable to plaintiff, 
on Which Warrants said compensation Was paid to plaintiff. From 
and after January Ist, 1920, down to November ognd,. the defendant 
refused to pay the compensation so due her as aforessid, and the 
same is still due and owing to the plaintiff. Each and every month 
after January I, 1920, down to, to wit, November 22nd, 1922, the 
defendant through its County Clerk, issved 4 warrant payeble to 
plaintiff drawn on its Ccunty Treasurer in the sum of $1.00 each, 
said Warrants being issued in the same manner and being of the 
game general character as the Warrants issued te plaintiff for 
her oompensation during the period from October Ist, 19230, except 
as to amount, and said warrants in the sum of $1.00 each were 
tendered to plaintiff as payment in fuli for her compensation for 
the respective months for which said Warrants Were issued; out 
Plaintiff refused to accept each and every one of said warrants 
so written in the sum of §1.00 each. Wherefore, plaintiff says 
that there is due and owing to her from the defendant the sum of 
five thousand($5,000.00) dollars, and, therefore, she brings 


this,her suit. 
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In d@idition to the allegations contained in the firot @ount, 
the @econd @ount alleges that during all of the period from October 
Ist, 1917, down to January Ist, 1920, defendant paid to plaintiff 
the compensation of one hundred ($100.00) dollars per month and 
expenses, theretofore fixed by the Board of Supervieora of defendant, 
and that such compensation Was paid by the issuance of warrants 
monthly by the County Clerk of defendant, drawn on the County 
TreasuBee of defendant, payable to plaintiff, and that at each 
and every session of the Board of Supervisors of defendant during 
which such time they approved and ratified and reaffirmed the 
compensation of one hundred dollars per month and necessary expenses. 
It also alleges that prior to the filing of the suit the County 
Judge of defendant did certify that the sum sued for, as particular- 
iy set forth in the bill of particulars attached to the declaration, 
Was due and owing to the plaintiff, and that such certification 
Was presented to the Treasurer of defendant and that he refused to 
pay, ete. 

In addition to the averments contained in the Airet and #econd 
@ounts, the Mhird count alleges that in December, 1919. the Board 
of Supervisors of defendant, without authority of law pretended to 
adopt a resolution to fix the salary and compensation of the 
defendant for servies as Probation Officer of the defendant at 
$1.00 per month to cover payment for her services and the moneys 
necessarily expended and disbursed by her in the performance of her 
duties as Probation Officer, and in pursuance of said pretended 
action of said Board of Supervisors, the defandant, through its 
County Clerk, on and after January I, 1920 issued warrants monthly 
to plaintiff, in the sum of $1.00 each, such warrants being drawn 
on the treasurer of the defendant in the same manner as the warrants 
issued to her for her compensation for the period preceding January 
I, 1920, and the defendant tendered said warrants in the sum of @1.00 
each to the plaintiff for her compensation for her services, disbur- 
sements and expenses for the respective months for whtch said 


warrants were issued, but the plaintiff refused to accept said 
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Warrants were issued, but the plaintiff refused to accept said 
Warrants and each of them, and says that the pretended action of 
gaid Board of Supervisors in fixing her compensation at #1.00 per 


month 1s wholly void and of no effect, and that during all of the 
time covered by this action her compensation as Probation Officer 


remained and was as previously established by said Board of 
Supervisors $100.00 per month and necessary expenses and disburae= 
ments. 
The fourth Count is similar to the Arcot Count, except that 
it alleges that prior to the filing of the suit the /dounty Judge 
of defendahh did certify to the /Sount y Treasurer of defendant 
that there was due and owing the plaintiff from the defendant the 
sum of $3450.00 agbalary and $894.23 agexpenses and disbursements. 
The atatute provide¢g that in counties having a population of less 
kuagkx than 500,000 the county judge of i eae county shall have 
the authority to designate some suitable person to act as Probation 
Officer during the pleasure of the Court, and such Probation Officer 
shall be paid a suitable compensation for his serviees, such com 
pensation to be fixed by the Board of County Commissioners or 
Board of Supervisors of such County, as the case may be, such 
compensation to be paid out of the County Treasury of such County 
montlgly upon certification by the County Judge of such County. 
Chapter 23, Sec. 195, Smith-Hurd Rev. Statutes 1923, pege 181. 
Appellant it will be observed, as a basis for a recovery set 
up in her declaration that at the time of her appointment as Pro- 
bation Officer, October I, 1917, and for a long time prior thereto, 
ginoe June 1911, the defendant maintained a Probation Officer in 
pursuance of the law providing therefor, and that the defendant 
through its Board of Supervisors, fixed the compensation of such 
officer at $100.00 a month and necessary expenses and disbursements 
in the performaags of the duties of that office, and that plaintiff 
was duly appointed by the order of the County Court, her appointment 
being effective as of October I, 1917, and"to continue until further 
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order of the Court"; that plaintiff accepted such appointment for 
the compensation theretofore fixed by the Board of Supervisora of 
defendant and asmmed and performed the duties of such office under 
the direction and supervision of the County Court from that time 
down to and govering the period for Which her compensation is here 
sought to be recovered, viz, November 22, 1922; that during all of 
such time down to January I, 1920, (two yesrg and three months,) 
the defendant paid to her the compensation fixed as aforesaid, viz, 
$100.00 per month and expenses; that it was paid to her by warrants 
being drawn monthly by the County Clerk on the County Treasuper and 
payment made to her by the county Treasurer and the report thereof 
ratified and approved by the Board of Supervisors at ite session 
next following such payment; that such payment ceased January i, 
1920, and thereafter for the years 1920, 1921, ond down to November 
22, 1922, she continued as a probation officer, but that the defene 
dant, through its county cle®k and its county treasurer refusedfo 
pay her said compensation from and after January I, 1920, and that 
instead of giving to her the warrants on the county treasurer for 
each montis salary of $100.00 and expenses, as had been the practice 
theretofore for two years and three mnths, the defendant, through 
its county clerk, themiered to plaintiff each month after Januaryl, 
1920, a warrant for $1.00 same being tendered in full of her salary 
and expenses. She refused to accept this payment of $1.00 per 
month. That the warrants of $1.00 per month were tendered to plain- 
tiff in conformity with a resolution passed by the Roard of 
Suvervisors in December 1919, which resolution provided thst sfter 
January I, 1920, the compensation of plaintiff should be 41.00 

per month same to cover all of the expenses of the office as well 
as her salary; that the county judggof defendant, prior to the filing 
of this suit, certified to the county treasurer of defendant that 
there Was due and owing to the plaintiff from the defendant the 

sum of $3450.00 as salary from January I, 1920, to November 22, 
1922 at $100.00 per month and that there was due her the further 


sum of $894.23 on account of necessary disbursements made by 
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7 
her in the oonduct of the probation office. 

A probation officer is not a constitutional officer but is a 
county officer holding a position created by the legislature. The 
salary of such officer must be fixed by the Board of Supervicors. 

A probation officer suing for compensation assumes the burden of 
alleging and establishing that the provisions of the statute have 
been strictly complied with in the matter of appointment and of 
fixing compensation. It nseessarily follows that no officer or agent 
of the county has any power to bind the county by ang Gontract or 
agreement with any other officer of the county in relation to the come 
pensation of subh officer in an manner varying from the statute, 

and it also follows that the right of a probation officer to 

collect compensation cannot be based upon custom or estoppel. The 
Board of Supervis rs can raise or lower the ssalany of zm a county 
officer who is not a constitutional officer at any time. Quernheim 
vs. Asselmeier, 296 Ill. 494. The resolution of the Roard of 
Supervisors fixing the compensation of the probation officer at %1.00 
per month Was adopted in December 1919, and is the only acfion of 

the Board, as a Board, shown by this record, and if inadequate as 

a matter of law the question cannot be tested in this suit. 

The Services of the appellant for which she seeks to recover 
were rendered after the adoption of the resolution fixing the 
compensation at one dollar per month. It was not inoumbent upon 
appellant to render the services and if she did perform them she did 
so knowing the contents of the December resolution. Sinnge the 
Board of Supervisors had the right to raise or lower the compensation 
of appellant at any time, it is not for the court to say whether 
the action of the Board was ill-advised or otherwise. It is Suff- 
foient to say that the county board had the zwexxka power to 
adopt the resolution and it is not the provinces of the court to 
question the action or the motive of the board in so doing, however 
unreasonable or, just it may seem, in the absence of a showing that 


an actual right of appellant has teen violated. Quernheim vs. 
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8 
Asselmeier, Supra. 

The statute does not provide for the payment of any of the 
expenses or disbursements of the probation officer. If the statute 
provided for the payment of expenses the amount should be fixed by 
the Bosra of Supervisors. The declaration does not aver that any 
amount Was ever fixed. The averments in relation to the county 
judge approving the expenditures and the appellant collectinggtnem 
up to Banuary I, 1920, would not establish a right to like expendiémd0 
tures from Banuary I, 1920 to November 22, 1922; nor would such a 
custom or practice establish a right to such expenditures without 
a prior fixing by the board of supervisors even if it were a case 
where the county was obligated by law to pay the expenses. The ex- 
penses of an officer should be fixed in advance by the cowmtv board 
and where not so fixed the officer cannot recover. Coles County vs. 
Messer 195 Ill. 540. The resoluation abbrogatedprior actions of 
paying the salary and if the new galary was so inadequate as to be 
a nuflity, the same condition existed as if the salary had been 
revoked and no salary fixed. A probation officer cannot ursurp the 
function& of the Board of Supervisors and fix the salary. 

Appeliant relies upon the case of Desota County Ws. Westbrook, 
64 Miss. 312; Whatever may be the ruling in other jurisdictions 
and as announced in the Mississippi case it canndt be controlling 
here. It appears that the jury in the Mississippi case was permitted 
to pass unon the question of the adequacy of the compensation. The 
statute as we have heretofore seen provides that the salary of the 
probation officer must be fixed by the Board of Supervisors. Such 
being the case no recovery can be had for what the services were 
reasonably Worth and therefore the ruling as announced in the Miss- 
igssippi case can have no probativen force here. 

It is insisted by the appellant that where a statute author- 
ized a county to exercise certain powers in a particular manner 
and such poWers are exercised in a different manner the county will 
be estopped from asserting such irregulartiy, if it has received 
the benefits of the subject matter of the contract. This rule 
cannot be invoked by appellant under the awerments of the declar=- 
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ation because she cannot recover what the services were reasonably 
worth ‘but must recover, if at all, the compensation fixed by the 
Board of Supervisors. If the law pmmfkxk providing for a proba- 
tion officer fixed the compensation that such officer was to recei-= 
ve for the services rendered, then there would be some force in the 
contention of appellant. 

We are of the opinion that the court committed no error in 
sustaining the demurrer to the declaration and the judgment of the 


@kxuuxk Cirouit Court of Woodford County is affirmed. 


JUDGMENT AFFIRMED. 
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Gen. No. 7264 Agenda No. 62 
Synthia J. Case, 
appellee, Appeal from Cirevit Court 
VS. of Be Kalb County. 
Charles ¥. Weddell, 


appellant, Pod 3 5 j A. 629 


Jones, de 

This is the second time this case has bem before this court, 
on appeal from the circuit court of De Kalb County. Cynthia J. Case, 
appellee, filed her suit against Charles B. Weddell, appellant to re- 
cover for losses alleged to have been sustained by her by the sale to 
her of certain shares of capitel stock of the United Agency, a credit 
rating corporation, through fraud and deceit. She charged that the 
defendant, who was a Director of the United Agency, conspired with 
the other directors and officers of the corporation to misrepresent 
the true financial condition of the corporetion to the public generally 
to enable the corporation to sell its stock at prices far above its 
actual value. She charged thet they did make such false representations 
to her; that relying upon them she purchased 750 shares of the capital 
stock of the corporation paying therefor $16,394; and that she lost 
the entire purchase price. 

Upon the first trial of the case, the court instructed the jury 
to find the defendant not guilty at the close of plaintiff's evidence. 
Judgment was rendered against the plaintiff for costs and in bar of the 
action. The plaintiff appealed to this court, where the judgment was 
reversed and the cause remanded to the circuit court of De Kalb county. 
The case was agein tried at the February term, 1923 of that court and 
there was a verdict in favor of the plaintiff for $20,969.83. The 
court entered judgment on the verdict and the appellant brought the 
ease to this court. 

The opinion rendered by this court on the former appeal conteins 


a full and complete statement of all of the facts in the case, as they 
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appear from the evidence offered by the appellee. We held in that 





opinion that the evidence of the plaintiff fairly tenied to support 
the averments of the declaration; thet whether this evidence showed 
freud and conspiracy was a question of fact for the jury, which 
should have been submitted to it. 

It is urged thet since the defendant has offere ad his evidence 
there is a complete defense show. We have carefully examined all 
of the evidence on the part of the defendant and the most that can 
be said is that it is in contradiction of the evidence offered by 
the appellee. It is said thet the testimony of Charles V. Weddell, 
that he believed the representations to be true at the time they 
were made, shows thet there was no liability on his part. But 
there is evidence on the part of the plaintiff fairly tending to show 
that he had actual kmmowledge that the representations were untrue. 
In such state of the evidence it is for the jury to determine the 
fact. The conflict in the evidence is such that if this case were 
before us purely upon the question of the sufficiency of the evidence 
to support a verdict, for the appellee, we would be compelled to 
affirm the judgment. 

But complaint is made of a number of instructions given by the 
court at the instance of the appellee. The second instruction told: 
the jury thet fraud may be proved by circumstantial evidence as well 
as positive proof and stated; "It may be inferred from strong pre- 
sumptive circumstances." This statement in the instruction was cal- 
culated to make the jury believe that fraud will be presumed in 
certain cases whereas fraud is never presumed without proof, but, 
"facts and circumstances may be proved from which the jury would 
have a right and be required to infer fraud," Bowden v. Bowlen, 75 
Yll. 143). 

The third instruction directs a verdict. Because it does so, 
it mst state eccurately all of the facts necessary to be proven by 


the plaintiff to entitle her to a recovery. This it fails to do in 
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several particulars. The most important are that it omits to tell 
the jury thst the false representetions must have been made to the 
plaintiff; that the plaintiff must have relied upon them in the pur- 
chase of the stock and that she suffered a los® as a result. 

Instruction number five tells the jury "that every person enter- 
ing into a conspiracy or common design already formed is deemed and 
considered in law a party to all acts done by any of the other parties, 
whether before or afterwards in the furtherance of the common design". 
The last sale of stock to the appellee was made on February 20th,1918. 
Yet, under the evidence the jury would be led to believe by this in- 
struction that the appellant might become liable to the appellee for 
the sale of the stock because of acts done or representations made 
subsequent to February 20th, 1918, by sny party to the conspiracy. 

It is evident that no representation of the conspirators subsequent 
to that date could be the besis of any liability to the appellee. 

Instruction number 6 tells the jury that for the purpose of fix- 
ing liability upon a defendant they may consider the acts of the 
conspirators at any time between April 1913 and August 1919. As 
stated above, no liability to the appellee can be based on any act 
committed subsequent to February 20, 1918. All fraudulent representa- 
tions must have been made before thet time. We find no error in 
instructions number 8 and 8. 

Instruction number 9 does not limit the liability of the appel- 
lant to the appellee to representations made to the appellee and might 
well have led the jury to believe that the appellant was liable to 
the appellee whether the appellee ever learned of the fraudulent re- 
presentations, 

Instruction number 10 is as follows: "The court instructs the 
jury thet where one of two innocent persons must suffer from the fraud 
of a third, he who furnishes the means to commit it or whose reck~ 
lessness enabled the third person to commit it must bear the loss." 

It is needless to say that a declaration predicated upon fraud and 
deceit camnot be sustained by proof thet the defendant made it possible 


for a third person to commit fraud. 
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Instruction number 11 is erroneous in assuming to state all 
the facts upon which 2 recovery might be based and directing a ver- 
dict, without stating that the appellee must have been deceived and 


must have suffered injury as a result of the deception to entitle 





her to a recovery. 

Instruction number 12 is erroneous in that it grounds 2 civil 
liability to a purchaser of stock in an action of fraud and deceit 
against the directors for receiving property in payment of stock at 
a figure in excess of its actual valuation. This may account for 
the lessened value of the stock and form the basis of an action to 
enforce full payment, but it is not a fraudulent representation which 
can be mede the basis of the recovery in this action. 

Instruction number 13 is erroneous in that it is based in part 
upon matters not shown by the evidence and it assumes that the repre- 
sentations therein mentioned were fraudulent thus invading the province 
of the jury. The instruction directs a verdict. 

Instruction number 14 is erroneous in directing a verdict for the 
sum of $20969.83 if the jury finds liability existed. The declaration 
consists of three counts each based upon a separate sale of stock 
to the appellee. Under the conflicting state of the evidence, the jury 
might well have found that there was liability on one or two of the 
counts but not under the others. It was for the jury to find the 
amount of damages. The instruction should not have been given. 

Several of the instructions also tell the jury’ that if the 
defendant knew or "should have kmown that the representations were 
felse", that he is liable. The liability can only be predicated on 
actual mowledge. This expression substitutes negligence for actual 
fraud and should not have been used in the instructions give. (Holdom 
v. Ayer, 110 Ill. 448; Linington v. Strong, et al, 111 Ill. 152; 
Foster v. Oberreich, 230 Illi. 525). 

It is also contended thet the court improperly admitted evidence 
of the sale price et the baemkruptcy sale of the assets of the Mer- 


cantile Agency to prove the value of the assets turned over to the 
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United Agency. Under the averments, of the declaration, we think the 


evidence was properly admissible. No motion was made to instruct the 


jury that it could not be considered in finding th’ actual value of 


the assets of the United Agency. For that reason the objestion camot 


be considered by us. 


For the errors indicated above, the cause must be reversed and 
remanded to the circuit court of De Kalb County for another trial. 


Reversed and remanded. 
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STATE OF ILLINOIS, l,, : ; aa 

SECOND DISTRICT. vase I, JUSTUSHE: JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I he*eunto set my hand and affix the seal of 





said Appellate Court, at Ottawa, this [4 AK day of 
ingthe year of our Lord one thousand 
nine hundred and twenty- Den ae ee 
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AT A TERM OF THE APPELLATE COURT, 


; 





Begun and held at Ottawa, on Tuesday, the first day of April, 


in the year of our Lord one thousand nine hundred and 


Oa 


twenty-four, within and for the Second District of the State 


of Illinois: 2 3 5 i ae 629 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
¢ Hon. NORMAN L. JONES, Justice. 


herpes, 


Hon. AUGUSTUS A. PARTLOW, Justice. 
| JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
OCT i 1 1994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


Pollowing, to-wit: 





General Wo. 7289 Agends No. 8 


Marjorie Sahlberg, Appellee 


VSe Appeal from Lake. 


Sam Sehlberg, Appellant 





Jones Js 85 Ae 629 
The appellee, Marjorie AMR her bill for divorce ageinst 
her husband, Sem Sehlberg, in the Circuit Court of Lake County, to the 
December Term 1922, alleging as grounds therefor®, extreme and repeated 
cruelty, The bill, as originally filed, did not allege any specific 
dates, upon which the ects of cruelty were commited, but subsequently, 
the appellee amended her bill by alleging two specific dates. ‘fhe 

cause was heard by the Chancellor without a jury. 

The main grounds urged for a reversal of this case are that the 
decree does not sufficiently find jurisdictional facts to make a valid 
decree and thet the evidence is not sufficient to sustain the decree, 

The only finding with reference to jurisdiction is "that the Court 
has juriédiction of the subject matter and of the parties to this cause, 
and that the equities of ssid cause are with the complainant." It is 
urged that there is no evidenee in the record that the appellee resided 
within the state of Illinois for more the one year immediately preceding 
the filing of the bill of complaint. The allegations of the bill sare and 
the proof shows that the acts of cruelty complained of were committed 
within the state of Illinois. 

Section 2 of the Divorce Act provides, "No person shakl be entitled 
to a divorcee in pursuance of the provisions of this Act, who hasgnot 
resided in the State one whole year next before filing his or her bill 
or petition, unless the offense or injury comelsined of was committed 
Within this state, or whilst one or both of the parties resided in this 
state." 

Section 5 of the Divorce Act provides, "The proceedings shell be hed 
in the county, where the complainant resides, but process may be directed 
to any county in the state." 


It thus appears thet where the offense complained of was committed 
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in this state the bill must be filed in the county where the complainant 





resides, but he or sie need not have resided in the stato one whole year 
next preceding the filing of the bill. It is sufficient 60 confer 
jurisdiction that the complainant way an actual resident of the state 
‘at the date of the filing of the bill. Such facts must be shown by the 
record, but it is sufficient if they appear in the certificate of evidence 
to which resort may be had to ascertain the fact. We are of the opinion © 
jurisdiction is shown. 
Ap noted above the bill charged only two specific acts of creulty. 
ne of them charged that on or about September 1, 1922, the defendant 
struck the complainant and the other charged that on October 15th, 192k 
the defendant again struck the complainant. Upon an examination of the 
evidence, it appears from the testimony of the complainent that on the 
firet occasion the defendant slapped the complainant. Between that and 
the second act charged the parties separated and on October 15, 1922 the 
defendant returned to the home to secure one of the children. He took 
the child in his erms snd carried it to his sutomobile, where the complain- 
ant undertook to take the child from him. Her testimony is that he srabbed 
her by the arm and threw her down. Upon neither of these occasions was 
the compleinant in any danger of serious bodily injury; indeed the 
defendant testifies that on both occasions, he merely pushed the complainant 

out of his way. Complainant is uncorroborated ss to the first circumstance, 
put is corroborated as to the second. 

The only other testimony relating to cruelty is that the defendant 

Was of @ harsh nature given to sudden bursts of temper and thst he threat- 
ened the life of the complainant. He owned a revolver. There is no evi- 
'dence, however, that he did anything toward carrying out such threats. 
The defendant denies having made any threats. A great deel of the record 
is taken up with testimony that the defendent did not take the compleinant 
with him when he ettended motion picture shows or went riding in the evening, 
and thet his language to her wis frequently course and profane. He wes 
jealous of her and @pbreided her for her attentions to other men. It is 
true that the complainant and two other witnesses frequently speak of 
the defendant ss "acting like e mad man." But this is a mere conclusion. 
There is also some testimony that he mistreated his mother-in-law with 


whom the couple lived and also his brother-in-law and at one time struck 
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brother-in-law. Manifestly these acts not being directed toward his 
rife, could not be the basis of « decree in her fevor for a divorce. 

It has repeatedly been held that extreme and repeated cruelty means 
hysical acts of violence amounting to bodily herm, or which reise e@ & 
reasonable apprehension of bodily harm and show » state of personal danger, 
neompatible with the marriage state. Bad temper, petuleuce of manner, 
Tude language, want of civil attentions or angry or abusive words are not 
gufficient grounds for divorcee for extreme and repeeted cruelty. (Trenchard 
vy. Trenchard 245 Jil. 313; Maddox v. Maddox 189 id. 152; Figette v. Fizette 
‘146 id. 3528.) 

While we are mindful of the rule that the decree of the chancellor 
Will not be disturbed, unless manifestly agsinst the weight of the evidence, 
still in this cese, we think that the evidence of the complainant fails to 
meet the requirements of the law end that the decree must therefore be 
reversed and the causedremended. 

In passing it is well to call attention to the fact that the decree 
in this case as presented to the trial court ig extremely feulty in 
Pfindings of fact. It is only by Sevonenee that it finds thet the parties 
were ever married. It does not find specific facts showing Gorindietion 
end the findings relative to the cruelty charged sre in general terms only. 
In all of these matters, resort must be had to the certificate of evidence 


to support the decree. fIndeed the decree is so faulty 


vw » 


that we would 
almost be justified in reversing and remanding the cause for that reason 
alone. 


Reversed and Remanded. 
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STATE OF ILLINOIS, |.. 
SECOND DISTRICT. ens I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
or said Second District of the State of Illinois, and keeper of the Records an 


do hereby certify that the foregoing is 


in and f d Seal thereof. 


a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this- l& 


_day of 


the year of our Lord one thousand 
nine hundred and twenty- 


Clefkfof the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the first 


twenty-four, within and for the Second ey KR ‘B99 
of Illinois: 2 3 — eS 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
OCT ff 1924 the opinion of the Court was filed in the 
Clerks office of said Court, in the words and figures 


Holltowing, to-wit: 
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Agenda No. 23 . General No. 752 


230 1.A. 629 


Philip H. Ward, 
Appellee 
Appeal from Circuit 
Ve Court of White- 
side County. 
Abe L. Wolber and Aug. 
F. Stern, Appellants 
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The appellee Philip H. Ward obtained judgment by confeesion in 
the circuit court of Whiteside County upon a promissory note made by 
Abe Le Wolber and Auge MH Stern, payable to James Moore by whom it 
was endorsed to the appellee. The appellants efterward moved to open 
up the judgment and for lesve to plead. This motion was allowed and 
the appellants filed ea plea of the general issue and two special pleas, 
one alleging fraud in obtsining the note, the other alleging want of 
consideration. 

At the conclusion of the testimony for the defendent the plaintiff 
moved for a directed verdict which was granted. The question then is 
whether the evidence is sufficient to require its submission to a jury 
upon the plea of fraud or upon the plee of want of consideration. If so, 
the court erred in refusing to submit it to the jury. The rule is that 
ha verdict should not be directed in favor of the plaintiff where there is 
‘any evidence fairly tending to support the pleas. (Bailey ve Robinson 
233 Ill. 614 end cases there cited.) 
| The facts upon which the case is based are thet Delbert Wolber, son 
of the appellant Abe L. Wolber was charged by James Moore and Ammerilla 
‘Moore with the seduction of their daughter Alice Moore, who wes then 
at the age of fourteen years. They further cherged thet as a consequence 
of the illicit intercourse, Alice Moore became pregnent, Delbert ‘olber, 
at the time, was seventeen years of age. It seems to be conceded thet 
the first act of intercourse occurred on February 6th, 1921, and that 


Ghere ves only one other like oceurreace three days later. Janes Moore 
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consulted the plaintiff shilip H. Ward, who is an attorney at lew, 
practicing in Whiteside County. vaxd wrote Abe L. Wolber a letter in 
hich he told him that his son was guilty of e felony for which the maximum 
| penalty is life imprisonment in the penitentiary; that the law does not 

| permit any settlement of thet charge. He further told him that his son 
mwas liable under the Bastardy Act, and that the parents of the girl had @ 
Bright of action sgainst hime He asked him to come to his office at hee. 
eH This letter was written on February 12, 1921. \Wolber did not see Ward 
on February 15th, acting on the advice of Ward, the Moores instituted 
“proceedings under the Bastardy Act and caused the arrest of Delbert 
Wolber on a warrant. <A hearing was had on February 22nd. At the hearing 
Delbert Wolber was bound over to the next term of the county court. 

That same day, however, Ward and the Moores. entered into negotiations 
with Abe L, Wolber looking toward a settlement of all et the matters 
involved and a settlement was concluded thet day. The Moores first 
demanded $1100 being the full amount allowed by statute under the Bastardy 
Act and when Wolber refused to pay that amount, they then reduced the 
demand to $800. Appellent Wolber accepted this offer end paid $200 in 
cash and gave two promissory notes of $300 each, in payment of the 
'balance. A written memorandum of settlement was entered into which 
recited in substance that Alice Moore being a mhnor was uneble to execute 
an agreement for herself and that James Moore and Ammerilla Moore, having 
certain ciaims and demands against Delbert Yolber, in addition to the 
claim of Alice Moore and in settlement of all civil righth} it wes sgreed 
that the payments ebove mentioned should be made in consideration of which 

the Moores released and quit claimed any richt of action they might have 
against the said Delbert Wolber and agreed to save and keep harmless the 
‘said Delbert Wolber from any ection of a civil nature by Alice Moore. fhe 
agreement further provided that Delbert Wolber and Alice Moore should be 
“married @s soon as poBBible and thet their respective parents would give 
consent to such marriage. Gils nerhenwat was signed by the respective 
‘parties. Before entering into the contract and before the eash payment 


of the $200 ané@ before the execution ana delivery of the notes, Ward as- 
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certained by telephone that it would be nossible to have the Clerk at 
Clinton, Iows, meet them st his office and tissue 2 marriage license, not- 
withstanding that February 22nd war 2. holiday. This wes @one because 
the lews of Iowa permit the merriage of a girl fourteen years of age, 
with the consent of her parents. 

Immediately after the delivery of the sgreement and the notes the 
parties went by automobile to Clinton, Iowe, where the young couple were 
married. They have since lived together at the noma of Abe Le Wolbar. 
pit later acpesred that Alice Moore was not in fact pregnant as charced 
and that there was no liability on the part of Delbert Volber under the 
‘Bastardy Act. 

It appears from the evidence that before the day of the 
settlement Abe Le “olber had consulted the State's Attorney of vhiteside 
County to escertain what the liabilities of his son were, if the charge 
were true, He siso took the written agreement to the State's Attorney 
on the day of settlement before consummating the transaction. The 
state's attorney advised him that was the best he could doe Yolber 
testifies, hovever, thet the state's attorney, st no time told him that 
the marriage of Alice Moore and Delbert Yolber would be a bar to any 
| erimines1 action which might be instituted against Delbert Yolber and would 
abate the action slresdy besun under the Bastardy Act. The appellee 
cerried on all of the negotiations for the Moores. He hed full knowledge 
Of every move made and full knowledge of every revresentation mede to 
Abe le Yolber to secmre his signature to the notes and to the agreement. 
If there was fraud he not only knew of it, but participated in it. ‘here 
is nothing in the record from which there cen arise the slishtest surmize 
that Abe. L. Yolber knew that the marriage of Delbert olber to Alice 
‘Moore would have the results it aad fave. So far as the record is coneerned, 
he wes induced to make the payment of the $200 and to execute end deliver 
the notes by hidingffrom him that fact. While the appellee and his clients 
the Moores were sedulously working to secure the payment of a large amount 
(of money to them, not by Delbert /olber, who was liable therefore, but 
by his father, vho was not liable, and by Aug. F. Stern, who signed ss a 


surety for Abe. Le Wolber, they were at the same time earryiug out s course 
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of action, vilifen when cQtt¥timmated wes a complete ber to the liabilities 
f Delbert Wolber under the criminal code and the bastardy act. 

It is contended thet the fact that Ward told Wolber that the 
| criminal charge could not be settled is evidence of good faith. But, we 
Fore forced to the conelusion that the only purpose of injecting that 


i s - * + ‘ * " 
Slement of the case into the descussion was to induce Wolber to make 









the settlement and hush the whole case up. In our view of the case, 


| fer from being an element showing good faith, it was.a lever used to 
Broxk upon the fear of the defendant and to distract his mind from the 
Teal points sought to be covered by the settlement and the written 
a folber wes not permitted to forget that his son might be 
convicted of the crime of rape, and he was evidently led to believe that 
if he made this settlement, that charge would be dropped. There was evi- 
dence of fraud which should have been submitted to the jury. 
Upon the plea of want of consideration, there is no difficulty with 
Seaepect to the bastardy proceedings. In the first instence, the money 
in & bastardy pro@eeding is to be paid, under the Statute, not to tha 
grendfather of the child but to the mother of the child for its support. 
The agreement in this case provided for the payment to the father of 
Alice Moore, Further then that, the payment to James Moore was no bar 
to a suit by Alice Moore. The marriage of Alice Moore to Delbert Wolber 
barred this action. ‘The cash payment, the execution and delivery of the 
notes, the agreement for the marriage of the young couple and their immediate 
Marriage were all a part of one trensaction so that James Moore sought 
to secure the payment of $800 and at the same time to place the legal liabil- 
ity for the support of the child upon Delbert Yolber by his marriage to 
Alice Moore. It is certain that the Moores sught to bind Delbert Wolber 
twice over for the same obligation. 
Is the release of the right of action of the father for the injury 

resulting from the seduction of his daughter a good consideration for the 
payment and the notes? The point urged is thet the marriege of Alice 


Moore abated any action for seduction on the part of her father. 
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"If the minor daughter be under the control of the feather so that 
hes a right to commend her services he may maintain on action for her 
auction.” (Ball va Bruce 21 Il]. 161; White ve Murtland 71 Ill. 251) 
this ease Moore hed a right to the services of Alice Moore at the 
ime he accepted the notes ond emancipated his Jaughter by consenting 
§ her marriage vo Delbert olber. ‘The right of action against Delbert 
Olber for seduction was couwplete. Moore's relsase of this right of 
tion furnished a valid cousideration for the notes. The emancipation 
ff Alice Moore aid not bar the right of action (Hicher v. Kistler 14 Pe. 
Me 282; Pruitt ve Com 21 Ind. 15; 25 Ame & Enge Gyce of Law 2nd Wde Pe 
93 35 Cyc. 1506; 54 ReG.L. 746.) The ruling of the Court with respect 
0 the plee of want of consideration was correct. 
But for the error in not submitting the case to the jury upon the 

dee of fraud, the case must be reversed and remended. 


Reversed and Remanted. 
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SECOND DISTRICT. (°S 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof. 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


[In Testimony Whereof, I hereunto set my hand and ed seal of 


said Appellate Court. at Ottawa, this SA 


the year of our Lord one thousand 
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Begun and held at Ottawa, on Tuesday, th 
in the year of our Lord one thousand n hundred and 


twenty-four, within and for the Second Diqtrict of the State 


es. 2351.4. 629 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
4 Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JUSTUS L. JOHNSON, Clerk. 


H. J. WHLTER, Sherif?. 


BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 11 1994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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General No. 7565 Agenda No. 50 


The Aetns Casualty ond Surety Co. 
a Corporation, et al 
appellant, Appeal from 
VSe County Court of 
Peoria County. 
East Mapleton Co-operative Coal Coe 


A Corporation 


eis. 2351.4. 629 


The appellants filed their suit in the county court of reoria 


Jones Js 


County against the appellee for the recovery of additional premiums eal- 
leged to be due appellants under the terms of a policy of \orkmen's Com- 
pensation Insurance. The appellants consist of ten corporations mown 

as the Associated Companies, who sue in their separate copporate names. 

The appellee is a co-operative corporation organized and existing under 

an act of the Legislature entitled "An Act to provide for the incorporation 
of co-operative associations for pecuniary profit bxfroredy July 8th, 1915." 
The declaration consists of the common count and one special count. The 
appellee filed a plea of the general issue and one special plea alleging 
payment in full and gave notice of special defenses under the general 
issue, and also claimed a set-off in the sum of $20.84 for overpayment 
alleged to have been made. Upon the trial of the cause, there was a 
verdict for appellee in the sum of 520.34 and judgment on the verdict. 

The appellee is a co-operative coal company incorporated by fifteen 
miners for the purpose of mining coale Under the law, providing for such 
incorporation, none of the stockholders were allowed to hold more than five 
shares of stock of par value uot less than $5.00 or more than $100 cache 
By the charter of the corporation, all of the incorporators were required 
to work in the mine purchased by the corporation. If any stockholder decide 
to quit at any tim, he was required to offer his stock for sale to the 
corporation which had a period of ten days in which to accept the offers. 

If it were not accepted then he must sell to some other person who would 
take his place in the mine. The cogporation paid no selaries to the 
stockholders. ‘he compensation of the members depended entirely upon the 


net profits of the business after the payment of all expenses, the profits 
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ing divided upon the basis of the amount of coal each member actually 
bined. After operating some time, the corporation employed two men about 
their mine and later o third. In June 1920 the appellee applied to 
@ppellants for compensation insurance. After corresponding with the 
liempany the agent to whom application wae made, figured the premium on 
the basis of the payroll to the three employees estimated et $3600. ‘The 
annual premium wes $37.88 per $100. 

The policy remained in force until December 18, 1920 when it wae can- 
celled by appellants. There was no claim for compensation under the policy. 
The appellants claim that the premium should have been f#gured not upon 
the basis of the payroll of the three employees put should have included 
the fifteen stockholders and that as the gross income of the company was 
$19253.67 and the rate $3.83 per $100 the promium should have been $757.42. 
The suit was brought to recover the balance of $599.54. , 

As stated, by appellants, the questions in this case are whether or 
‘not the stockholders in a co-operative corporation for profit who are 

actually engaged in manual labor in and about the business of the corpora- 
tion are employees with the terms of the policy and whether or not money 
received by the stockholders from the corporation the amount of which was 
based solely upon the amount of coal mined by each stockholder is remuner- 
ation within the terms of the policy. 

There is much discussion in the briefs about the admissibility in 
evidence of the conversations between the agent for the appellants and 


the officers of the corporation before the execution of the policy. The 


TT ee ee Ee 


Objection of the appellants is that such evidence varied the terms of the 


written contract. We do not deem this testimony of great importance in 


a ————— 


' the determination of the questions involved. The spplication and the 
policy constitute the contract. 

The policy contsined the following provision: "ihe foregoing enumer- 
-ation and declaration of employees includes all persons employed in the 
service of this employer, in connection with the business operations above 
described to whom remuneration of any nature in consideration of service 
is paid, allowed or due, together with an estimate for the policy period 
of all such remuneration. This remuneration and description with the estim-= 


ated remuneration should also include the President, any Vice resident, 
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retary or Treasurer of this employer, if a corporation is actuelly 
performing such duties as are ordinarily underteken by «a Superintendent, 
eta or workman, but any such designated officer not so engaged shall 
not be included in such enumeration, description or estimated remuneration.’ 
It appears from the evidence that the officers of the corporation 

were five directors and a Secretary-Treasurer, but there were no bosses and 
‘no one who had control of and directed the work. Hach man was required to 
work in the mine, and each appeared to be of equal authority and under the 
‘direction and control of no one in the prosecution of the work but the 
Secretary-Treasurer kept the records and received the funds of the company 
‘and upon the direction of the directors paid them out. The remuneration 

of the stockholders depended entirely upon the amount of profits the 
corporation made and the proportionate part of the coal mined by each 
stockholder. If there were no profits the stockholders received no 
compensation for their labor. 

We find no case deciding the precise point here raised and counsel 
have cited none. It has been held that stockholders and officers of general 
corporations may be employed by the corporation and entitled to compensation 
under Workman's Compensation Acts, when their work is of the class that 
‘falls within the Workmen's Compensation Acts. (Im Re Raynes 66 Inde App. 
$21; Brown ve SeW. Brown Company 24 N.Y. 28.) See also Honnold on Workmen's 
Compensation VYol. 1 Page 193. But these are cases in which a general 
corporation has employed its @Wn stockholders or officers to do manuel 
labor. The corporation hed complete control of the work verformed by 
them. It could discharge them; it could change their compensation end they 
‘in turn might quit the work without losing their financial interest in 

the corporation or they might demand e different remuneration. In short 
they dealt with the corporation as any one having no finencial interest 

in it. Here the fiftean stockholders must continue working for the corpor- 
tion so long as they held their stock. Mo one controlled them in the 
é@rformance of their work. The duties they undertook and the time they 
orked were matters left much to themselves and they did not work under the 
upervision of anyone. The fifteen stockholders reached mutual agreements 
in the dividion of labor much as the members of a partnershio carry on 
usiness. The compensation of each was dependent upon the net profits of 


© compeny, and limited by the proportion of coal he dug to the totsl amount 
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f coal produced by all of the stockholders. ech in effect received 
he net sale price of the cosl he dug and that wee his only compensation. 
ere unable to see how this falls in the same class with a general 
rporation and we hve reached the conclusion that the fifteen stockholders 
weTe not employees of the corporation in the sense that term is used in 
the policy. The Workmen's Compensation Act, provides that an employee 
Shall be defined as "Every person in the service of another under any con- 
tract of hire express or implied, oral or written." The purpose of the 
inesurence vas protection against the provisions of this act. There was 
certainly no contract of hire, express or implied. We do not think that 
the firseen stockholders were employees within the meening of the pro- 
Vision of the Act. It therefore follows that there was no lishility on 
he vart of the comvany for the additional »oremium sued for. 

There being no ilability, any errors in the admission end exclusion 
Of evidence and in instructions to the jury do not eonstitute reversible 
error. it is therefore unnecessary to ¢iscuss questions raised in that 
regard. 


The judgnent of the county court of Peoris County will be sffirmed. 


Judgment Affirmed. 
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in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 
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Begun and held at Ottawa, on Tuesday, the first day of April, 
in the year of our Lord one thousand nine hundred and 


twenty-four, within and for the Second District of the State 


of Illinois: 235 1.A. §29 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 
Hon. NORMAN L. JONES, Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
JustUs L. JOHNSON, Clerk. 
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7 1994 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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is Oil Co., Appellee, 
; Appeal from Circuit Court 


, VS. of Rock Island County. 
4 


J. Mueller, Appellant, 9 3 5 J A. 6 2 9 


The Illinois 0il Company, plaintiff below, filed its suit against Carl 


meller in the Circuit Court of Rock Island County for the sum of 4641.69. 


» underground tanks and accessories used in operating a gasoline filling 
ion. The declaration consisted of the common counts and with it pleintiff 
en affidavit of chaim setting forth the sale and containines an itemized 
ement of the articles alleged to have been sold to the defendatm. The 
fendant filed the general issue and three speciel pleas in abetement, all 
hich were either adjudged insufficient on d@murrer or withdrawn. Defen- 
also filed an affidavit of merits setting up thet the defendant "did 
purchase the underground tanks, pony barrels, pails and watt lamps 
plaintiff but from Frank P. Welch; that defendant owes nothing for 

phone service; that the obligation for the gasoline and oil ealleged to 

> been sold by plaintiff is a partmershiy obligation of iIfMekler & Welch, 
rtnership composed of defendant and one Frank ~. Welch, and that the 
Frank P. Welch is living and has not been mede a party defendant to this 
” 

Upon the conclusion of the evidence the court instructed the jury to find 
the plaintiff with respect to the items of gasoline and oil amounting to 
5266. In obedience to the instruction of the court, the jury returneé a 
lict for the plaintiff for $473.66 but found for the defendant as to all 
er items. 

The only question before the Court is the correctness of the instructia 
ind for the pleintiff as to the gasoline and oils. It is contended by 
plaintiff that since the affidavit of merits set up as a defense to the 
m for gasoline and oils that the liability was that of the partnership 


‘ueller & Welch and not of the defendant end thet Welch was not made a 
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Pho the suit was not supported by a plea in abatement, evidence on the 
of the defendahh is not admissible to establish such defense. On the 

P hand, the defendant contends that while the affidavit of merits may not 
foaa enough to admit evidence of such defense by the defendant, that 

| jeless the plaintiff is required to prove his case in the first instance. 
bihion of the Supreme Court in the case of Harrison vs. Rosehill Cemetery 
}T11. 416 and the opinions of this court in Hunter vs. Troup 226 Ill. App. 
@ Manufacturers’ State Bank of Hast Moline vs. Americen Surety Company 
Mev: York and William I. Taze, 230 Ill. App. 474 show that the true rule 
phat the defendant is limited to the @efense set up in his affidevit of 
Mts and admissible under his pleas, but this limitation on the defendant 

iB not relieve the plaintiff of making proof of his claim. In this case, 

" not competent for the defendant to show under the general issue that 
plaintite had failed to make necessary parties defendants to the suit, or 
| afer any other evidence as a defense to the items upon which the verdict 

) directed. The court properly exeluded'such evidence. 

P The correctness of the instruction in question then depends upon whether 
h evidence of the plaintiff alone is sufficient to estebliéh a sale. This 
s necessary a review of the evidence. It appears that in June 1917, the 
ndant Mueller owned a vacant lot at the corner of Second and Iowa Streets 
he city of Davenport, Iowa. On the 11th of that month he entered into a 

| ten contract of partnership for e period of five years with Frank b. Welch 
look Island, to esteablich and operate a gasoline filling station on this 
The defendeht agreed to contribute to the partnership the use of the lot 
five years rent free and Welch agreed to erect 2 suitable and proper 
lding, oil and gasoline tanks, walks, driveways, pumps, pipe connections 
other necessary accessories to the carrying on of the business at a cost 
to exceed $2000. ‘The contract further provided thet profits and losses 
‘to be divided equally. Books of account were to be kept and accounts 

:n each year. The taxes were to be paid out of the partnership funds. 

sat the expiration of the partnership, it were not extended, welch had the 
to remove from the premises the gasoline and oil tanks, pumps, pipes 


other accessories placed thereon by him in pursuance of the contract but 


the building and driveways. ‘The parties proceeded under the contract and 
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tation was operat#d for the entire period. Under its terms, neither party 


quired to giVe his full time to the business, but Welch was made manager 


ven control of the business. 


The contract expired on Sunday. fhe following wednesday, Mueller telephon- 


ch to meet him at the station to settle up the business. Welch came 


with W. G quayle. Welch wes president of the Illinois Oil Company, 


ntiff, and Quayle was its Secretary. ‘The letter wes deat at the time of 


trial. Welch testified thet the bargain with respect to the gasoline erd 


«8 made between the defendant and jueyle and he did not hear it. Two 


named Seaton and Kinnamon were in charge of the station. After the 


rsation Mueller took charge of the station. = little later, he reccived 


5 


atement from the Illinois Oil Company for 6641.69, which was e copy of 
seount here sued upon. The aéefendant refused to pay the bill because 


ontended that the station was operated by the partnership of Mueller & 


hn and insisted that the tanks and accessories peceme his property by 


hase from Welche 
Upon the trial of the case, the defendant gave notice to the plaintiff \ 


roduce any contract between the Illinois Oil Company and the firmof Mueller 


ich by which the company wes operating the station. None was produced nor | 


here any evidence of any contract under which it wes operating the station. 


4 


mdent also called upon the plaintiff to furnish any contrect by which David | 


on, who was in charge of the stet&on was operating it as egent of the 

mtiff. No such contract was qwoduced nor west there any evidence of any 
ract under which he wes in charge of the station. 

Upon the trtel, plaintiff offered evidence #f a custom by thich the company 
iked agents into charge of stations snd charged them with the supplies, oil 
gasoline tanks, receptacles and accessories on hend end at the end of 
agency agein checked the supplies om hand, erediting them with those on 


at the end of the agency and made settlement upon e cash besis. This 


lence wes all stricken out. 


fhe Court admitted in evidence, over the objection of the defendant, 
mtiff's exhibit "B" purporting to be one page of a book of account. It 
s from the evidence that this book of secountiifpnei sted of the in- 


es of ell sales made by the company for the month of June 1922, kept in 
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leaf book form. The plaintiff's Bxhibit "B", en invoice covering 


oods elaimed to have been sold to the defendant, wes in this book. The 


ence further showed that the invoices wore made by the man who made the 


and were sent in by him. In this particular case, when the witness 


ey checked out David Seaton from the station at Davenport, one of the 


stants made up e statement of the items credited to Seaton. For th 


one of making up the charge against the defendant, 


: Seaton. He then took it to the office where he turned it over to the nead 
) 


keeper PF. Re Edwards. ¥F. R. Edwards caused copies of this to be made, to- 


er with an additional invoice by stenogra aphers in the office. They mailed 


‘pdditional invoice to the customer and entered the copy in the book. Only 


ley and Edwards were produced upon the trkal. It is spparent that Sxhibit 
‘is not a book of original entry: It is also apparent that the person who 
the memorandum from which Exhibit "BY wes made, was not produced to tes- 


to its correctness. It is true that both Dooley and Hdwards testify that 


















s correct. Edwards head no personal knowledge that the memorandum was 
ect and Dooley copied it from « memorandum gomeone else made. ve ore of 


| opinion that Exhibit "B" was not admissible in evidence. (House vs. 3eak 


U 


Ill. 616.) 
The plaintiff's case must rest upon proof of a gale to the defendant. 


testimony of Frank P. Welch, President of the Company, affirmatively shows 
if there was any contract of sale made that it was made between the 


ndant and W. G. Quayle. There is no evidence of the conversation between 


latter and the defendant. 


that the plaintiff was operating the station or that the gasoline and oil 
yuéétion wes sold to the defendant by the plaintiff. As we view the case, 
evidence is not sufficient to support the verdict and for this reason the 
rt erred in instructing the jury to find for the plaintiff. The case will 


efore be reversed and remanded. 


Reversed and Remanded. 


Dooley copied the account 


‘fil. 290; Treinor vs. German American Sevings Lean and Building Assoelati on 


It will th@s be seen that there was no competent evidence in the record to 
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PAH OF LELLINOIS, a6 
SECOND DISTRICT. es? T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this tp day of 

he year of our Lord one thousand 


nine hundred and tweaty- 





Clekk offhe Appellate Court. 
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2351.A. 630 


General No. 7637 Agenda No. 18 
October Term, A. D. 1923. 


John E. Hollon, Appellee 
vs. 
City of Quincy, A Municipal Corporation, Appellant 


Appeal from Adams. 


NIEHAUS, J. 

This appeal is from a judgment for $2334.00 recover- 
ed against the appellant, The City of Quincy, by the ap- 
pellee, John E. Hollon, for personal injuries suffered by 
him from a fall on a sidewalk on the easterly side of 
Sixth street, which is alleged to have been defective, at 
a point where an alley intersects Sixth street between 
Vermont street and Broadway. The declaration alleges, 
that the defect in question was in the granitoid or cement 
sidewalk, and was “ a worn out place or depression ellip- 
tical in shape and of the length of to-wit, two feet and of 
the width of, to-wit, twelve inches in the widest place, 
and of the depth of, to-wit, three inches.” The accident 
occurred about seven fifteen o’clock in the evening of 
January 22, 1922. The appellee at the time in question 
was on his way to attend church services at the Central 
Baptist Church, at the corner of Seventh and Vermont 
streets: and was accompanied by his wife and another 
lady. When he had reached the east side of Sixth street, 
he started south on Sixth street. He testified concern- 
ing the accident, as follows: “I started south on the 
east side of Sixth street. I was carrying my cane. When 
I reached the spot about midway between Vermont and 
Broadway on the sidewalk on the east side of Sixth 
street, I fell and broke my leg. The sidewalk was cover- 
ed with snow. There was snow on the ground and the 
sidewalk up to this crossing opposite the alley was not 
cleaned of the snow. It was not so very dark and it ap- 
peared to me to be kind of a beaten path where the traf- 
fic had been. It appeared to me like the ice had formed 
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there by the edge of the beaten path, probably the snow 


had worn out, thawed and formed ice. I went over to 
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the right side where the snow was not beaten down and 
had not formed ice and walked upon the snow and step- 
ped into this defect in the sidewalk and fell and broke 
my leg * * * * * * T had seen the crossing before and had 
passed over that place before. I don’t remember when, 
I know since I have been in Quincy I have gone by there. 
I always go up there. I probably have passed there but 
not frequently. I never knew there was a bad place in 
that alley crossing.” 

It is contended by the appellant, that the alleged 
defect or depression in the sidewalk in' question was not 
of such a character that the city was guilty of negligence 
in not repairing it, or remedying the condition caused 
thereby. The witnesses differ somewhat, on the ques- 
tion of the extent and depth of the depression or hole 
which the evidence shows to have existed in the walk; 
but the proof tends to show that it was several feet in 
length, varying in width and depth; but the testimony of 
at least two witnesses, with reference to the character 
and nature of the depression or defect appears to be 
rather significant on the question referred to. Jack Rudd, 
an employe of the Overland Car Company, who drove 
cars for the company, testified with reference to the de- 
pression, that while he didn’t pay much attention to it, 
merely driving over it, and that he just pulled around it. 
To use his own language, he said “I did not aim to run 
into it; I did always aim to shy around it.” Mrs. Ruby 
Smyser, another witness, related her experience with the 
alleged defect when she pushed a baby buggy over the 
place in question shortly before appellee’s injury, as fol- 
lows: “I had the two smallest children in the baby bug- 
gy and lots of other things, and I got into that place, and 
it was rather hard to push out of it. As I was going 
across the walk the buggy wheels kind of got down into 
that hole about middleways.” As to whether the alleged 
defect or depression was of such a character as to render 
the sidewalk less safe in its ordinary use by pedestrains 
who would use it exercising due 
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care for their own safety 
under the circumstances here presented was a question 
of fact for the jury. The jury found against the appel- 
lant on this question, and we cannot say that they were 
not warranted in so finding, or that their conclusion is 
manifestly against the weight of the evidence on that 
point. 

We find no error in the admission in evidence of the 
X-ray plates, a sufficient foundation having been laid for 
their introduction; nor do we find any error in the giving 
or refusal of instructions. We do not find that Instruct- 
ion No. 6 given for the appellee is subject to the criticism 
made of it; nor was there any error in the modification 
of the instruction concerning the form of the verdict by 
giving the directions to the jury concerning the signing of 
the verdict. Instruction No. 34 requested by the appel- 
lant was properly refused because it had a tendency to 
confuse and mislead the jury on the question as to whet- 
her an alley crossing could be a sidewalk; and for that 
reason alone was properly refused. Instructions No. 35 
and 36 were properly refused by the court, because the 
matters of law contained in the instructions to which the 
appellant was entitled, were embodied in other instruct- 
ions which were given. No. 36 does not correctly state 
the principle of law involved in this case by the presence 
of the snow or ice on the sidewalk in question. While 
it is true, that if the snow or ice on the sidewalk render- 
ed the walk slippery, and the slippery condition of the 
walk was the proximate cause of appellee’s fall, there 
could legally be no recovery against the city, this instru- 
ction apparently has reference to a different proposition, 
and presupposes the presence of ice or snow in such quan- 
tities as to amount to an obstruction to travel. The evi- 
dence concerning the presence of ice or snow on the side 
walk does not justify the inference that appellee’s fall 
was caused, or could have been caused by such an accum- 


ulation of snow or ice in the depression in question which 
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might or might not be regarded by the jury as an ob- 
struction to travel. The instruction was therefore mis- 
leading and properly refused. The 
Page 3 
record does not disclose 
any reversible error, and judgment is therefore affirmed. 
Affirmed. 
Page 4 
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General No. 7640 Agenda No. 21 
October Term, A. D. 1923. 


Roy C. Helton, Administrator of the Estate of Shiloh 
L. Kerrick, Deceased, Appellee 
vs. 
W. H. Bandy, Appellant 


Appeal from County Court, Edgar County. 
NIEFIAUS, J. 


In this case the appellee Roy C. Helton, as adminis- 
trator of the Estate of Shiloh L. Kerrick, deceased, sued 
the appellant W. H. Bandy in the county court of Edgar 
County, to recover from the appellant, the sum of $337.50 
for four and one half years rent which he claimed ac- 
crued to the deceased, prior to her decease. The deceas- 
ed died January 16, 1917; and the rent was claimed for 
premises occupied by the appellant, which he afterwards 
became the owner of. Suit was instituted March 23, 
1923. The declaration consists of the common counts, 
which were supplemented by a bill of particulars, show- 
ing the nature of appellee’s demand. The appellant 
pleaded the general issue, and the statute of limitations. 
There was a trial by the court, and a finding and judg- 
ment in favor of the appellee for $193.50. From this 
finding of the court and judgment this appeal is prose- 
cuted. 

No propositions of law were submitted to the court 
on the trial, therefore no questions of law are before us 
for consideration in a review of this case. Cincinnati I. 
& W. R’y. Co. v. People 205 Ill. 538; Grand Pacific Hotel 
Co. v. Pinkerton 217 Ill. 61. 

This case comes directly within the rule announced 
in Ryan v. Schutt, 135 Ill. App. 554, namely: ‘No prop- 
ositions of law were submitted to the trial court, and it 
must be presumed that the court applied the law cor- 
rectly. There is nothing for us to review except such 
questions as may arise upon the rulings 
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upon the evidence 
or upon the pleadings, and the sufficiency of the evidence 
to support the finding.” 

We find no reversible error in the admission or re- 
jection of evidence by the court; and are of opinion that 
the evidence is sufficient to warrant the court in reach- 
ing the conclusion, that the appellant was the tenant of 
Shiloh L. Kerrick deceased, and occupied her premises as 
tenant until he became the owner thereof, from January 
16, 1917 until July 2, 1921, with the understanding that 
he was to pay rent therefor at the rate of $75.00 per year 
during such occupancy. The evidence does not show that 
any new promise was made by the appellant to pay this 
debt after the statute of limitations had begun to run, 
either to the deceased or to the administrator of her es- 
tate. It is apparent, that in finding the amount due, the 
court aimed to give force and effect to the plea of the 
statute of limitations; and to allow only the amount of 
rent which accrued within the five years prior to the com- 
mencement of the suit. It is contended however, that 
assuming this to be the fact, the amount allowed by the 
court is $8.92 too much. Concerning this contention, it 
is sufficient to point out that this question was not raised 
in the court below; nor is it raised by any of the assign- 
ments of error; it is therefore not properly before us for 
consideration and decision. We find no reversible error 
in the record and the judgment is affirmed. 

Affirmed. 
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2351.4. 6390 


General No. 7649 Agenda No. 30 
October Term, A. D. 1923 


Amy E. Campbell, Appellee 
vs. 
Kent Campbell, Appellant 


Appeal from Hancock. 
NIEHAUS, J. 


The appellee, Amy E. Campbell, filed a bill of com- 
plainant against her husband, Kent Campbell, the appel- 
lant, alleging that she was living separate and apart from 
him without her fault, and in consequence of a fault of 
her husband, whom she charges with acts of extreme 
and repeated cruelty towards her; and with adultery. 
Afterward she filed a petition praying for alimony, pen- 
dente lite, for the support of herself and the minor child Mae 
of the parties, and for an allowance of solicitor’s fees to ; 
pay her solicitors; also for an allowance to enable her to 
prosecute her suit. As a basis for the alimony to be al- 
lowea, the petition sets up, that the appellant is the own- 
er of real and personal property amounting in value to 
about $36,000.00, and that he has an income from his 
farm, and from the seed business in which he is engaged, 
of about $5000.00 a year. The appellant in reply filed an 
affidavit in which he sets up his property interests in de- 
tail; and he estimates the total value of his real estate 
and personal property including a deposit of $1060.99 in 
the bank, to be about $37,938.00; but deducting the 
amount of encumbrance against the real estate, and the 
debts which he claims he owes, the actual net value of 
his property holdings is placed at $13,000.00; and that his 
net income is about $1800.00 per year. The court en- 
tered a temporary order allowing the appellee $100.00 per 
month as alimony pendente lite, and $200.00 for solicit- 
or’s fees for her solicitors, and $100.00 to enable her to 
properly prepare her case for trial. From this order an 
appeal is proescuted. 
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It is insisted that the allowances made, are excessive. 

Allowances for alimony usually present rather difficult 
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problems for determination, and as a rule the question 
of what is just and reasonable depends upon the parti- 
cular facts of the instant case. Vrey few cases are just 
alike, and the matters involved therefor present a very 
wide field for the exercise of judicial discretion. The 
question to be considered on this appeal is, whether that 
discretion has been abused. Taking into account the 
necessities of the appellee and of the minor child; and 
considering in connection therewith, the amount of prop- 
erty possessed by the appellant, which even at his own 
estimate, is considerable; and the amount of his admit- 
ted income, his available means, and his ability to pay 
the amounts fixed by the court, together with the fact 
that the allowances made for alimony are merely tem- 
porary in character, until the merits of the controversy 
can be heard and finally determined, we are of opinion; 
that they are not excessive, nor unreasonable. The or- 
der is therefore affirmed. 
Affirmed. 
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General No. 7660 Agenda No. 39 
October Term, A. D. 1923 





G. L. Armstrong, Appellee 
vs. 


Peabody Coal Company, Appellant 
Appeal from Christian. 


NIEHAUS, J. 


In this case the appellee Dr. G. L. Armstrong sued 
the appellant, Peabody Coal Company, to recover the 
sum of $15.00 which he claimed to be due him, for pro- 
fessional services, rendered to Arthur Metz, an alleged 
employe of the appellant company. Metz had been in- 
jured about November 1, 1921, while operating a drilling 
machine at a coal mine near the city limits of Taylorville, 
known as Mine No. 58; and Dr. Armstrong was called to 
attend him by some one from the Wallace Undertaking 
Establishment in Taylorville; and the doctor gave first 
aid to Metz for his injuries. The proof conclusively 
shows, that Mine 58 was operated by the Springfield Dis- 
trict Coal Company, and not by the appellant; and that 
Metz was an employe of the Coal Company last mention- 
ed. There is no proof in the record that Dr. Armstrong 
performed the services referred to at the instance or re- 
quest of the appellant, or that they had authorized any 
one to call the doctor to render the services. The record 
therefore does not disclose any legal basis for a recovery 
against the appellant; and the judgment must therefore 
be reversed. 

The judgment is reversed. 

Finding of facts to be incorporated in the judgment. 
The evidence does not show that the services of the ap- 
pellee were rendered at the instance or request of ap- 
pellant. 

Reversed. 
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Clara L. Janssen, Appellee 
vs. 


H. F. Janssen, Appellant 
Appeal from Sangamon. 
NIEHAUS, J. 


This suit in assumpsit was commenced in the cir- 
cuit court of Sangamon county by the appellee Clara L. 
Janssen against her husband, H. F. Janssen the appel- 
lant. A recovery is sought on three promissory notes 
made hy the appellant, and delivered to the appellee, 
which are dated December 9, 1918. The notes are pay- 
able to the order of the appellee; one note for $1000.00, 
is payable six months after date; another note for $1000.- 
00 is payable eighteen months after date; and one note 
for $2000.00 is payable two years and six months after 
date. All the notes draw interest at the rate of five per 
cent per annum, payable semi-annually. The defense of 
the appellant is embodied in a special plea, which alleges 
that the notes were given to the appellee without any 
good or valuable consideration; that the notes referred 
to were given to the appellee at her request after her 
return from divers sanitariums and hospitals, kept and 
maintained for the treatment of persons suffering from 
insanity, and mental and nervous disorders, where the ap- 
pellee had :ecently before that time been under treat- 
ment for such mental and nervous disorders, and from 
which, in the judgment of the appellant, she was still 
suffering, and had not fully recovered; and the appellant, 
in an endeavor to alleviate her suffering and better her 
physical, nervous and mental condition, and believing, 
that the giving of said notes, would so alleviate her said 
suffering, and better her physical, nervous and mental 
condition gave the same to the appellee. A trial by jury 
resulted in a verdict for the appellee, fixing her damages 
at $2425.00. The court rendered judgment on the ver- 
dict. and this appeal is prosecuted from the judgment. 
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It is argued for reversal of the judgment, that the 
verdict is contrary to the law and the evidence. The ap- 
pellee testified, that the notes in question were given to 
her by appellant in settlement of an indebtedness which 
she claimed was due her, and which indebtedness grew 
out of a number of financial transactions conducted by 
appellant for her; and concerning her separate property; 
and the notes in question (together with one other note 
not due) represented the amount which was agreed upon 
between them in an accounting had, as the amount of the 
indebtedness. Her testimony concerning the accounting 
and settlement, was corroborated by the evidence of her 
son; also by a number of circumstances appearing in evi- 
dence with reference to the property involved, and the 
transactions between the appellee and her husband with 
reference to the same. The jury were therefore fully 
warranted in reaching the conclusion that the appellee’s 
verison of the matter was the true one, and this court 
would not be justified in setting aside the jury’s verdict 
under these circumstances. 

It is also contended, that the verdict is wrong be- 
cause if the appellee was entitled to recover, that the 
amount should have been larger, that is, it should have 
been the full amount of the notes and interest. It is 
sufficient to point out in reference to this contention that 
appellant was not harmed by this error, and therefore is 
not in position to raise any objection thereto. No ques- 
tions of law are presented for consideration, or involved 
in this appeal. For the reasons stated the judgment is 
affirmed. 

Affirmed. 
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The People of The State of Illinois, Ex Rel, 
Helen Stewart, Appellee 
vs. 
James Ray, Jr., Appellant 


Appeal from County Court Sangamon County. 
NIEHAUS, J. 


In this case a complaint was filed before a justice of 
the peace in Sangamon County by Helen Stewart, charg- 
ing that James Ray, Jr., the appellant, was the father of 
an unborn bastard child. The justice on preliminary 
hearing held the appellant under recognizance to answer 
the charge in the county court; and after the child was 
born, there was trial by jury in the county court, and a 
verdict rendered which found that the appellant was the 
father of the child. The court thereupon rendered judg- 
ment, requiring che appellant to pay the sum of $800.00 
in installments in accordance with the requirements of 
the statute; and to furnish a sufficient bond to secure the 
payments required. This appeal is prosecuted from the 
judgment. 

The principal ground urged on appeal for reversal of 
the judgment, is that the guilt of the defendant is not 
shown by a preponderance of the evidence. The appel- 
lant denied that he had had sexual intercourse with the 
prosecutrix at the times specified by her in her testi- 
mony; he also denied, that he had sexual intercourse with 
her at any time. Whether there was a prepondsrance 
of the evidence against the appellant depended upon 
what credence the jury placed in the testimony of the 
respective parties; if they were satisfied that the pros- 
ecutrix told the truth about her relations with the appel- 
lant, then necessarily it would follow, that they did not 
believe the appellant: and a preponderance of the evi- 
dence would thereby be established. The matter of the 
credibility of the witnesses is peculiarly a question for the 
jury to pass upon and determine. Johnson v. People 140 
Ill. 350. 
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Complaint is also made of the giving of the follow- 
ing instruction, namely, “And you are further instructed 
that, if, after considering all the evidence in the case, you 
believe from the evidence that any witness has know- 
ingly and wilfully sworn falsely as to any matter mater- 
ial as to the issues upon trial, you have a right to entire- 
ly disregard the evidence of such witness, excepting in 
so far as the same is corroborated by other credible evi- 
dence or circumstances appearing in the evidence in the 
case.” The objection urged to the instruction is, that it 
does not correctly state the rule as to the extent to which 
a jury may disregard the testimony of a witness who has 
been impeached; that the instruction should have read, 
that the evidence of such witness may be disregarded by 
them except insofar as the same may be corroborated by 
“facts and circumstances in evidence,’ instead of “by 
other credible evidence or circumstances appearing in evi- 
dence in the case,” as stated in the instruction. While it 
is true that the language suggested by appellant is cus- 
tomarily used in instructions of this character, the lan- 
guage in the instruction is substantially to the same ef- 
fect, and the jury undoubtedly would get: the same idea 
concerning the matter from the use of either phrase. 

We are of opinion that there was no reversible er- 
ror in this feature of the case. For the reasons stated, 
the judgment is affirmed. 

Affirmed. 
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2351.A.631 


General No. 7691 Agenda No. 57 
October Term, A. D. 19238 


William Schuman, Appellee 
vs. 
A. J. South and Fred South, Appellants 
Appeal from Piatt. 


NIEHAUS, J. 


William Schuman, the appellee, on or about August 
18, 1921, purchased from the appellants, A. J. South and 
I'red South, 13 hogs, to make up a carload, for shipment 
to the market from Hammond, Illinois. The appellants, 
who reside near Hammond, delivered the hogs to the ap- 
pellee on August 19, 1921, at the Hammond Stock Yards, 
which are located about a half of a mile from the farm 
of appellants, where the hogs were kept at the time of 
the sale. The hogs were delivered by the appellants in 
the morning of the day mentioned; and it was a very 
warm summer day, the temperature ranging between 84 
and 95 degrees Fahrenheit during the day. At the time 
of the delivery of the hogs, the temperature was 92 to 
95 degrees. The hogs at the time of the delivery were 
apparently in good health, and the appellee paid for them 
at the time they were delivered. Shortly after the de- 
livery, however, while they were still in the stock yards 
at Hammond, some of them showed signs of physical dis- 
tress and sickness; when the appellee noticed, that the 
hogs were in distress and had become sick, he called in 
a veterinary who examined them and treated them. 
During the day six of the hogs died. The veterinary tes- 
tified, that he made a post mortem examination, to as- 
certain what caused them to die, and that in his opinion 
the illness and death was caused from overfeeding the 
hogs, which resulted in an impaction of food in the stom- 
ach and acute indigestion. It is claimed by the appellee 
that he purchased the hogs from the appellants under 
a warranty, that the appellants had guaranteed the hogs 
to be as good as he could buy for shipping purposes; that 
they would be as fine as any he would have in his load; 
and he sued the appel- 
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lants for damages basing his act- 
ion on the alleged breach of the warranty. Suit was 
commenced before a_ justice of peace of Piatt county, 
where a judgment was rendered in favor of the appellee; 
an appeal was prosecuted to the circuit court, and a jury 
trial was there had, which resulted in a judgment against 
the appellants. This appeal is prosecuted from the judg- 
ment. 

It is well to point out that the abstract filed by the 
appellants is not complete, and does not comply with 
Rule 22 of this court; it does not show what the verdict 
of the jury was; nor against whom it was returned, nor 
in what amount; nor does it show the amount of the judg- 
ment rendered against the appellants. Under these cir- 
cumstances it is proper to affirm the judgment for this 
reason alone. Deterding v. Central I.. Pub. Service Co. 
223 Til. App. 374. We have examined into the case, how- 
ever, at least sufficiently to ascertain that the real ques- 
tion involved is, whether the hogs in question died of 
syncope or the effects of the heat which prevailed on the 
day of delivery, or died from being overfed, which re- 
sulted in acute indigestion. This was peculiarly a ques- 
toin of fact for the jury’s determination. There is suf- 
ficient evidence to sustain the verdict of the jury. It is 
well settled, that the verdict of a jury should not be 
disturbed on questions of fact, unless the verdict is clear- 
ly and manifestly against the weight of the evidence. 
Granite City Lime & C. Co. v. Hanover Life Ins. Co. 194 
Ill. App. 88; Freeman v. Chicago & Joliet Electric R. Co. 
208 Ill 350. 

The judgment is affirmed. 

Affirmed. 
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General No. 7661 Agenda No. 62 
October Term, A. D. 1923 


Ethel C. Coddington, and Ethel C. Coddington as guard- 
ian for Mildred I. Coddington, Barrett: C. Coddington 
and Madeline M. Coddington, Appellants 
vs. 
Frank S. Bevan, executor of the Will of Louis Codding- 
ton, deceased, and Harry Lewis Freeman and George 


B. Freeman, Appellees 
Appeal from Circuit Court of Logan County. 


SHURTLEFF, J. 


This is an appeal from a decree of the Circuit Court 
of Logan County, dismissing, for want of equity, the bill 
of complaint of appellants. The facts disclosed by the 
evidence and which were not contradicated by the proofs, 
were as follows: 

Charlotte A. Coddington, wife of Louis Coddington, 
prior to March 2, 1917, received by inheritance from the 
estate of her father, Freedom 8. Appelgate, the sum of 
ten thousand dollars, which sum Charlotte A. Coddington 
who was usually called Lottie Coddington, deposited on 
March 2, 1917, in the People’s Bank of Atlanta, Ilinois, 
on demand certificate of that date, payable to Lottie Cod- 
dington, on presentation of said certificate, and bearing 
interest, if held six months or a year, at three per cent 
per annum. 

Some time after receiving the money, probably dur- 
ing her last illness, the exact time not being disclosed by 
the evidence, Lottie Coddington called her husband, Louis 
Coddington, and their only child, Cleveland Coddington, 
to her room, and in the presence of 

Page 1 
Cleveland Coddington, 
made an arrangement as to her money and the amount 
she had received from her father’s estate. They asked 
Cleveland Coddington if this was satisfactory to him, and 
he replied that it was. 
Lottie Coddington died intestate March 21, 1918, 
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leaving her husband, Louis Coddington, and her son, Cle- 
veland Coddington, as her only next of kin. 

By the statute of the State of Illinois, Louis Codding- 
ton was entitled to one-third of the money owned by Lot- 
tie Coddington at her death and Cleveland Coddington to 
two-thirds, in the absence of an agreement to the con- 
trary. 

No administration was taken out on the estate of 
Lottie Coddington, Cleveland Coddington being an adult. 

On May 9, 1918, Louis Coddington and Cleveland 
Coddington met at the People’s Bank of Atlanta, Illinois, 
and there presented the certificate of deposit in the sum 
of ten thousand dollars which both, then and there en- 
dorsed with their own names. They also presented a cer- 
tificate of aeposit in the sum of four hundred dollars, is- 
sued to Lottie Coddington, and cashed that. 

With the ten thousand dollar certificate they recei- 
ved accrued interest from March 2, 1917, to May 9, 1918, 
at three per cent, being $355.83. 

On the day of cashing said ten thousand dollar cer- 
tificate, Louis Coddington and Cleveland Coddington sub- 
scribed for ten thousand dollars par value of third Liber- 
ty Loan Bonds of the United States in denominations of 
one thousand dollars each, to be registered, five thousand 
dollars in the name of Louis Coddington and five thous- 
and dellars in the name of Cleveland Coddington, which 
bonds were after that date received by the bank and af- 
ter 

Page 2 

being kept together some time, in the bank, seem to 
have been delivered over to the owners. 

The accrued interest on the ten thousand dollar cer- 
tificate and the four hundred dollar certificate, with in- 
terest, all of which were part of the estate of Lottie Cod- 
dington, were taken by Louis Coddington and placed to 
his credit in said bank and afterward checked out by him. 

In the year 1919 Louis Coddington purchased and 
procured to be registered in his own name two thousand 
dollars par value of Fourth Liberty Loan Bonds of the 
United States, in denominations of one thousand dollars 
each. 
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After the death of Lottie Coddington, Louis Codding- 
ton moved into the home of his son Cleveland Codding- 
ton, and lived with him, during the summer, spending his 
winters in California. 

Louis Coddington and his family were very intimate 
friends of A. L. Dawes and his wife, who had known 
Louis Coddington over forty years. 

Mr. Dawes and his wife spent their winters at Long 
Beach, California, and in the winter of 1919 Louis Cod- 
dington, who was also spending his winters there, came 
to: their apartment nearly every day. 

Some time before Christmas, in December, 1919, 
while talking with Mr. and Mrs. Dawes in their apart- 
ment about the property of his wife, Louis Coddington 
had a talk with Mr. and Mrs. Dawes, about which Mr. A. 
L. Dawes testified as follows: 

A “He said that when Lottie got her money, that they 
called Cleve in, and she asked Cleve if he had any object- 
ion of her turning this money over to his father, Louis, 
and she says, ‘You know you will get it all anyhow, you 
are the only child.’ ” 
Page 3 

Q “Did he at any other time while he was out there 
have any talk with you and your wife, concerning the 
property or funds of his wife’s estate or their disposi- 
tion?” 
A “Well, he—I don’t remember whether he said any 
more about those bonds. Of course, he talked, he said 
to encourage Cleve he bought five thousand bonds in 
Cleve’s name.” 

Testimony of Mrs. Alice Dawes: 
Q “What did he say?” 
A “He said Mrs. Coddington had told him he might 
have the use of her money his life time, and that they 
had—they bought the bonds, and they asked Cleve if he 
was satisfied that he should have five thousand and Cleve 
five thousand, and at his death Cleve was to get them all, 
get all the money.” 

“The Court: Wait a minute. I don’t quite under- 
stand your testimony, Mrs. Dawes. I wish you would tell 
me what was said there, again, as near as you can.” 
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A “He said that Mrs. Coddington told him he might 
have the use of her money his lifetime and at his death 
it went to Cleve, their son.” 

There was no contradiction of the testimony of Mr. 
and Mrs. Dawes. 

Cleveland Coddington died intestate February 13, 
1920, leaving his widow, Ethel C. Coddington, and two 
small children, Mildred Coddington and Barrett C. Cod- 
dington, and a third child was born shortly after his death 
Madeline M. Coddington. 

Ethel C. Coddington was appointed administratrix of 
the estate of Cleveland Coddington. 

Louis Coddington, however, died October 3, 1921, 
leaving a will which was probated November 3, 1921. By 
this will he bequeathed what Liberty Bonds he owned at 
the time of his death 
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to two nephews, Harry Lewis 
Freeman and George B. Freeman. In addition to the 
five thousand dollars of Third Liberty Loan Bonds pur- 
chased with moneys received from his wife, he owned in 
his own right two thousand dollars of Fourth Liberty 
Loan Bonds. 

The question is, whether the certificates and mon- 
eys referred to by Lottie A. Coddington in the talks with 
her husband in her lifetime, constitute a trust to be held 
during the lifetime of Louis Coddington, remainder to 
his son, Cleveland Coddington. 

A valid trust in nersonal property may be created by 
parol and may be proven by the admission of the trustee, 
alone. People v. Schaefer, 266 Ill. 334; Barnes v. Barnes 
292 Ill. 593; Maher v. Aldrich, 205 Ill. 242; Price v. Laing 
152 Hl. 380; 1 Perry on Trusts, 6th ed. sec. 79; Gilpatrick 
v. Glidden, 81 Me. 137, 2 L. R. A. 622 and note; Sweeney 
v. Tromble, 224 Ill. App. 562. 

‘A. valid remainder may be created in durable per- 
sonal property, after a life estate. Dickinson v. Griggs- 
ville National Bank, 209 Ill. 350; Dean v. Northern Trust 
Co. 266 Ill. 205; Ward v. Caverly, 276 Ill. 416; McCall v. 
Lee 120 Ill. 261. 

While the statement made by Alice Dawes indicates 
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that the certificate of deposit for ten thousand dollars in 
the Peoples Bank of Atlanta may have been cashed in 
the lifetime of Lottie Coddington and Liberty Loan 
Bonds purchased with the proceeds thereof, yet the cer- 
tificate of deposit in evidence shows that it was issued to 
said Lottie Coddington and made payable to her order, 
and that Lottie Coddington never endorsed this certificate 
and that it was endorsed by Louis Coddington and his son 
Cleveland Coddington, and stamped paid on the 9th day 
of May, 1918, nearly two months after the decease of 
said Iottie Coddington. The statements of A. L. Dawes 
and Alice Dawes, show that Cleveland Codding- 
Page 5 

ton was will- 
ing that such a trust be entered into, and it is shown by 
their testimony that Mrs. Coddington told her husband 
that he might have the use of her money during his life- 
time, and that at his death it should go to their son, Cle- 
veland Coddington; but there is nothing in their testi- 
mony or in the entire record showing or tending to show 
that Mrs. Coddington turned over even the unindorsed 
certificate to her husband before she died. For aught 
that appears Mrs. Coddington retained possession of this 
instrument and her moneys until she died. The gift, 
therefore, if there was such, became merely ambulatory, 
and not being in writing and witnessed in conformity to 
the statute, is void. 

The law requires that a trust shall be established by 
clear proof, and that no uncertainty shall exist either as to 
the subject or object of trust; that the act or acts con- 
stituting the trust must be consummated, and not remain 
incomplete or rest in mere intention. Wright v. Buchan- 
an, 287 Ill. 468; Lourie v. Sahath, 208 II]. 401; Marlin v. 
Funk, 75 N. Y. 134; Boudreau v. Boudreau, 45 Ill. 480. 

From an imperfect gift a trust cannot be deduced. 
Badgley v. Votrain, 68 Ill. 25; Williams v. Chamberlain, 
165 Til. 210. 

Proof of intention, however, positive, cannot change 
title to property. If from mistake of law, a party in- 
tending to create a trust fails to do those things which 
the law requires to carry his intention into effect, mere 
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proof of his intention, however positive, cannot change 
the title to the property. Rothwell v. Taylor, 303 Ill. 226; 
Williams v. Chamberlain, supra. 

It is essential to the creation of a trust that the title 
to the trust property shall pass absolutely and irrevoca- 
bly to the trustee, and that the settler of the trust part 
with all 
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present and future dominion over the trust 
property, that the trust go into effect at once, not at 
some future time, and that there be a delivery of the 
trust property to the trustee, and that there be such a 
change of possession as to put it out of the power of the 
creator of the trust to re-possess himself of the trust 
property. Telford v. Patton, 144 Ill. 611; Barnum v. 
Reed, 136 Ill. 388; Richardson v. Richardson, 148 II]. 563. 

It will be seen that the testimony of A. L. Dawes 
and Alice Dawes is insufficient to establish a trust in this 
property, where the title and possession of the certifica- 
tes and money was not turned over to the trustee, in pur- 
suance of the intention of the donor in her lifetime, and 
the Circuit Court of Logan County was not in error in dis- 
missing the bill for want of equity, and the decree of that 
court is affirmed. 

Affirmed. 
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General No. 7662 Agenda No. 68 


October Term, A. D. 1923 A 6 33 1 
Michael J. Murray, Appellant Pd 3 9) il “ e 


Vs. 
Farmers State Bank of Ashland, F. C. Wallbaum, et al 
Appellees 


Appeal from the Circuit Court of Cass County. 
SHURTLEFF, J. 


Appellant was cahsier of the Farmers State Bank of 
Ashland, for several years prior to January, 1921, and F. 
C. Wallbaum, one of the appellees, had been and remain- 
ed its President. On November 13, 1920, appellant gave 
his promissory note to appellee bank for the principal 
sum of sixty-four hundred dollars, payable two years af- 
ter date, with interest at six per cent per annum, after 
maturity. 

At the same time, the President and Board of Dir- 
ectors of appellee bank, executed an instrument or 
“memorandum” in the following words and figures: 

“Ashland, Illinois, Nov. 13, 1920 

“Tt is hereby agreed and understood by the Board of 
Directors of |. Farmers State Bank, Ashland, Illinois, 
that they loan M. J. Murray, Ashland, IIl., the sum of 
Sixty-four hundred and no one hundredths dollars for 
the period of two years without interest; at the end of 
which period of years they are to vote whether M. J. 
Murray shall pay Farmers State Bank said principal sum 
without interest. 

Board of Directors Farmers State Bank, 
Ashland , Illinois. 

F. C. Wallbaum, 
William Mau, 

S. W. Dinwiddie, 
Miles Kendall, 
Elmer E. Johnson, 
F, E. Virgin.” 
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At the time said note was executed and delivered to 
the bank, a customer of the bank, one Max Hodes, had 
failed and became a bankrupt and proceedings for the 
adjustment of his estate were pending in the United 
States Court. Hodes was indebted to appellee bank up- 
on notes in the sum of about twelve thousand dollars and 
a claim had been filed by the creditor bank with the 
Trustee of Hode’s estate, from which it was hoped and 
expected to recover a portion or about half of the debt. 
Hodes had given appellee bank a note for sixty-four hun- 
ared dollars about a year previous to this time, and this 
note was about or just past due. Hodes had also, when 
he failed, an overdraft at appellee bank, amounting to 
about two thousand dollars, and appellee F. C. Wallbaum, 
having had some personal dealings with Hodes and shar: 
ed in the profits of a single transaction, in which he 
realized a profit of something over two hundred dollars, 
paid by Hode’s overdraft, to do which, Wallbaum bor- 
rowed one thousand dollars from appellant. Appellant 
claims that, at the time he gave the bank the note for 
sixty-four hundred dollars, he was not indebted to the 
bank in any sum whatever, but that Wallbaum, as Presi- 
dent of the bank, requested appellant to make, execute 
and deliver to the bank appellant’s note for sixty-four 
hundred dollars to become due two years after date, 
without interest, and that Wallbaum agreed to see to it 
that no claim would ever be made against appellant by 
the bank on account thereof; that Wallbaum desired 
the note solely that it might be placed among the papers, 
notes and securities of the bank and be in its possession, 
when examined by the auditor of public accounts. Ap- 
pellant states that, desiring to aid and accommodate 
Wallbaum and the bank, he consented to and did make 
and deliver the note in question and that the President 
and Directors dictated, had prepared and de- 
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livered to him 
the memorandum set out. Appellant claims that when 
he executed the note, it was agreed by the President and 
Directors of the bank, that no claim should ever be made 
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upon appellant for the note and it was agreed and un- 
derstood that the memorandum should show and state 
the entire transaction, and should recite that at or be- 
fore the maturity of said note the bank and the mem- 
bers of the Board of Directors should vote to return the 
same to appellant. Appellant charges that by mistake 
and the use of ambiguous language, the reading of the 
memorandum was made to express a different contract 
from that agreed upon by the parties, and appellant in 
August, 1921, learning that the bank still held the note 
and was claiming that appellant was liable upon it and 
that appellee had threatened to sell and dispose of the 
note, filed his bill in equity to reform the memorandum, 
enjoin appellees from disposing of the note and to can- 
cel the same. 

Appellees answered the bill, denying all charges set 
out in the bill, and averring a good and valuable consid- 
eration for the note and denying that there was ever any 
understanaing or agreement that appellant should not 
pay the note, and averring that in various meetings of 
the Board of Directors of appellee bank, concerning the 
Hodes indebtedness, said Board and the President charg- 
ed appellant with responsibility for making the loans to 
Hodes, the greater part of which were without authority 
from the Board of Directors and also charged appellant 
with being interested, with said Hodes, in the business 
of the: latter, and that he was responsible to said Bank 
for any loss incurred upon said note; and the answer 
avers that because of said charges and in compromise 
thereof, appellant gave the note in question. 

There was a supplemental bill filed January 8, 1923, 
by appellee, Farmers State Bank, against said appellant, 
averring that the note 
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was past due and unpaid and a 
prayer for a decree to cover the amount of the note. 
There was an answer to this supplemental bill and a rep- 
lication. The original bill, answer and replication were 
referred to the Master upon October 10, 1921, and later 


the supplemental bill, answer, etc., were referred to the 
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Master. 

On the hearing before the Master on June 2, 1922, 
appellant produced and identified a written agreement, 
purporting to have been signed by F. C. Wallbaum, 
President of appellee bank, which agreement was in the 
following words and figures: 

“October 31, 1920. 

“T hereby personally guarantee to M. J. Murray the 
return of his note for sixty-four hundred and no 100 dol- 
lars, without any cost to him, and which I asked him to 
sign for the purpose of replacing note of Max Hodes to 
Farmers State Bank, Ashland, IIl., for like amount, and 
which note of Max Hodes would otherwise be required 
by the Auditor to be charged off as loss. 

“This guarantee is made in duplicate, and I reserve the 
original for my files. 
F. C. Wallbaum.” 

At this time appellant had put in his testimony in 
chief and appellees had put in their proof. Appellant 
had testified that when the note in question was given, 
he.had prepared a written agreement, absolving himself 
from liability, but that the President and Board of Dir- 
ectors had refused to sign it and then the paper was pre- 
pared—that he had “typed it,” which the President and 
Directors had signed and which is heretofore shown. 
Appellant testified on June 2, 1922, that the agreement 
signed by F. C. Wallbaum October 31, 1920, was signed 
on the day it bears date in the Directors room in the bank 
in Ashland, ‘‘along toward dark, after the close of bank- 
ing hours and that it was signed at the same time it was 
written; that it was written in duplicate and that Wall- 
baum kept the original.” The document produced ap- 
pears to be written on thin copying or 
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carbon paper. On 
January 8, 1923, after the close of the testimony on the 
other bills, appellee F. C. Wallbaum presented his cross 
bill against appellant, averring that the signature to the 
document last produced by appellant was not his signa- 
ture and that he never authorized the same, and prayed 
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that the instrument be cancelled. This cross bill was 
answered and there was replication and reference to the 
Master and each side presented the testimony of numer- 
ous witnesses as to the genuineness of appellee Wall 
baum’s signature to said instrument. 

There was a report and finding by the Master in 
favor of appellees and the chancellor overruled except- 
ions to said report and a decree was entered, dismissing 
appellant’s original bill for want of equity, a decree was 
entered that appellee bank recover the amount of said 
note and interest after maturity from appellant, and the 
writing purporting to have been signed by F. C. Wall- 
baum on October 31, 1920, was, by the decree, cancelled. 
Appellant has brought the case to this court by appeal. 

In this case, the Court is not bound by the rule that 
the finding of the chancellor will not be disturbed, unless 
it is clearly and manifestly against the weight of the evi- 
dence, as none of the evidence was taken in open court. 
Larson v. Glos. 235 Ill. 584; Oliver v. Ross, 289 Ill. 637. 
We have very carefully examined the entire record in 
this case. Appellant assigns error and insists that, at the 
time the note was given, he was not indebted, in any 
amount, to appellee bank and that the purported surren- 
der of a claim, which is entirely without foundation, does 
not afford a sufficient consideration for a compromise, 
quoting 12 Corpus Juris 327; Heaps v. Dunham, 95 III. 
583; Good v. Kranse, 215 Ill. App. 333; Mulholland v. 
Bartlett, 74 Ill. 58 and other cases, and 
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appellant further 
insists that a claim of liability for the pre-existing debt 
of another, would, unless evidenced by a writing meet- 
ing the requirements of the Statute of Frauds, be with- 
out foundation in law or equity and not a sufficient con- 
sideration for a compromise, quoting Denton v. Jackson, 
106 Ill. 433. 

These principals of law would be correct in a case 
where they were applicable to the facts; but in this case 


it was claimed and alleged that appellant was interest- 
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ed with Hodes in the said business and liable for the 
whole debt. Testimony was offered by appellees, tend- 
ing to show a partnership between Hodes and appellant. 

We cite some of the testimony submitted, tending 
to show appellant’s interest in Hode’s business. For 
some five years previous to the giving by appellant of the 
note in question, Max Hodes, a junk dealer doing busi- 
ness at Ashland, Taylorville, Decatur and Danville, had 
been a customer of the bank, having, at times, four dif- 
ferent accounts under the names—‘‘Max Hodes,” ‘Max 
Hodes—Decatur account,” ‘Max Hodes—Danville ac- 
count,” and “Max Hodes—Taylorville account.’ When 
checks came in not identified as to a particular account, 
appellant told the bank employees against what account 
to charge them. If a check overdrew the Hodes account, 
appellant Murray would put in the money to cover it, 
and appellant sometimes deposited to his own credit the 
proceeds of junk sold by Hodes. Appellant also kept 
Hode’s books and was in the habit of holding conferences 
with Hodes in the back room of the bank. Appellant 
referred to the Decatur plant as “our plant;’”’ checks were 
cashed signed ‘“‘“Max Hodes, per M. J. Murray.” In Aug- 
ust 1919, Hodes told the assistant cashier, Fitzgerald, 
that he was a copartner with Murray. Hodes told the 
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same thing to the President, F. C. Wallbaum, and to Dir- 
ector William Mau and appellant did not deny it. In 
September, 1920, Hodes, being unable to find appellant, 
borrowed two thousand dollars from F. C. Wallbaum for 
use in a business venture and when making repayment, 
less than two months thereafter, instead of payin® in- 
terest, insisted upon paying $255.00 as one-half of the 
profits on the venture, saying: “I always split it.” Upon 
learning of this transaction, appellant told assistant cash- 
iers Fitzgerald and Raymond Mau that whenever he had 
a good thing Wallbaum always butted in. 

At a meeting of the Board of Directors in December, 
1919, the matter of Hode’s loans came up for discussion, 
including the matter of a note for a new advancement of 


sixty-four hundred dollars to Hodes on November 12, 
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1919, and Director Ernest Wallbaum, in the presence of 
Murray objected to the approval of the loans, and Dir- 
ector William Mau said that the Hodes loan was all right 
because “Murray is a partner.” Murray was silent and 
made no denial; and with the officers of the bank it was 
generally understood that the Hodes loans were secured 
by the fact that Murray was a partner. 

In the early part of September, 1920, Hodes was ad- 
judged a bankrupt. The notice of adjudication mailed 
to the bank was opened by Assistant Cashier Fitzgerald, 
who handed it to appellant saying: ‘“Wasn’t you a part- 
ner of his?”’ Murray replied: “No, I sold out.” At his 
examination before the referee, the bankrupt testified 
that Murray was his partner and received half the profits 
of the Taylorville plant. A transcript of this testimony 
was offered in evidence by appellant in this case. Be- 
fore reading the transcript, counsel for appellee’s object- 
ed to it, but on read- 
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ing it withdrew the objection, 
and later the then counsel for appellant attempted to 
withdraw the offer of the transcript. 

Appellant drove out to the residence of the Presi- 
dent F. C. Wallbaum, who lived in the country, and in- 
formed him of Hodes bankruptcy, and the President told 
appellant Murray that the brunt of the proposition was 
up to him; that the directors approved the loans depend- 
ing on appellant’s liability. 

At the time of Hode’s failure, appellant Murray was 
in possession of two trucks then worth twelve hundred 
dollars, used by Hodes in the junk business. He offered 
to let F. C. Wallbaum have one of the trucks but made 
no explanation to any of the bank officers as to how he 
came into possession of the property. 

At a regular meeting of the Board of Directors, held 
on November 6, 1920, the Hodes failure was discussed. 
The Directors told Murray that as a partner of Hodes 
they expected him to make good the whole loss, and ask- 
ed him if he had any proposition to make. According to 
the Directors testimony, appellant did not deny liability 
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but said he was not able to pay it, and offered to give his 
note for sixty-four hundred dollars, which, he said, with 
the dividends from the bankrupt’s estate, would take care 
of the bank’s loans. 

Another meeting of the Board of Directors was held 
November 13th when the note here in question was given. 
Murray’s liability was again discussed, and the Directors 
asked him to make good for at least ten thousand dollars. 
He again said he would give his note for sixty-four hun- 
dred dollars, but wanted the Directors to sign a contract; 
which he presented, and they refused to sign. 

Some testimony, certainly, was offered tending to 
show that appellant was a partner of Hodes, or was inter- 
ested in his busi- 
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ness, and had led the bank to believe that 
appellant’s own credit was involved in Hode’s business. 

Compromise of a disputed claim, particularly when 
arising from disputed facts, is a good consideration, al- 
though the demand may be unenforcible. If the claim is 
asserted in good faith, a compromise thereof is a good 
consideration, although the claim could not have been 
legally enforced either at law or in equity. In such case 
the courts will not inquire into the merits of the contro- 
versy. Dougherty v. Duckles, 303 Ill. 490; Walker v. 
Shepherd, 210 Ill. 100; Honeyman v. Jarvis, 79 Ill. 318; 
Miller v. Hawkes, 66 Ill. 185; Knotts v. Preble, 50 II]. 226; 
Pyle v. Murphy, 180 Ill. App. 18; Corpus Juris, p. 342. 

Where a promise is given for a consideration moving 
to the promisor, the statute does not apply, even though 
the promise is in form to pay the debt of another. Bor- 
schsenious v. Conutson, 100 Ill. 93; Power v. Rankin, 114 
Ill. 52; Bunting v. Darbyshire, 75 Ill. 408; Eddy v. Rob- 
erts, 17 Ill. 508. 

Some objection is made by appellant that the aver- 
ments in appellee’s answer to the original bill are not 
sufficiently broad to allege a partnership, or such an in- 
terest by appellant in Hode’s business, as would render 
appellant liable for Hode’s debts. We have examined 


the record as to these averments and find that appellees 
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do charge and aver that at the meetings of the President 
and Directors of said bank, with appellant, at the time 
said compromise and settlement was alleged to have been 
made, appellees did charge appellant with making loans 
to said Hodes, without the authority of said Board of 
Directors and also charged him with being interested in 
the said business of Hodes and by reason of such matters 
being responsible to the 
Page 9 

bank. We assume the answer 
avers just what took place at the bank. We do not con- 
sider, under the authorities, that it was then necessary 
for appellees to precisely state and define their claim. 
Neither is it necessary, in the proof, to establish a par- 
tnership. If there were disputed rights and claims of 
any nature asserted in good faith, and having a founda- 
tion in law, and a settlement and compromise was ef- 
fected, the courts will not inquire into the controversy, 
even. though such claims could not have been enforced, 
either at law or in equity. 

As to the merits of appellant’s contention that the 
note in question was executed upon the agreement that 
appellant should never be called upon to pay the note, 
apepllant so testified, but he is contradicated by the 
President and all of the Directors of the bank save one, 
who was ill and not able to attend the meeting. In this 
respect, the proof is so overwhelming that there is no 
oceasion for discussion. The only circumstances in the 
case at all corroborative of appellant’s theory, is the 
clause in the memorandum signed by the President and 
Directors at the time the note was executed, in which it 
is stated: “At the end of which period of years they 
are to vote whether M. J. Murray shall pay Farmers 
State Bank said principal sum, without interest—” and 
the agreement purporting to have been signed by F. C. 
Wallbaum on October 31, 1920. As to the clause in the 
memorandum, a claim had been filed against the estate 
of Max Hodes for the entire debt—twelve thousand dol- 
lars. It was uncertain just what dividend would be paid 
upon this claim. Should that dividend exceed fifty-six 
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hundred dollars, the surplus, by right, should have been 
indorsed upon appellant’s note. The clause in the mem- 
orandum 
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indicates some contingency or unsettled mat- 
ter that may apply to the note. It does not in any man- 
ner indicate that appellant was not to be liable on the 
note. Appellant had drawn a paper which would have 
that effect, but the directors had refused to sign it. This 
refutes absolutely any mistake or ambiguous language in 
the paper drawn. 

We now come to the pretended agreement of Oct- 
ober 31, 1920, bearing the purported signature of F. C. 
Wallbaum. At this time Wallbaum had property of the 
value of seventy-five or eighty thousand dollars. He was 
a prosperous farmer and held about ten thousand dollars 
stock in appellee bank. It is very strange that appellant, 
holding this guarantee from Wallbaum, two weeks before 
the note in question was executed or determined upon in 
amount, should be so exercised to obtain further guar- 
antees from the bank and its directors. It could only be 
explained upon the theory that appellant and Wallbaum 
were cooperating to unload the loss upon the bank, and 
appellant’s testimony as to what took place in the back 
room of the bank before the note was given, refutes that 
imputation. Both sides submitted their proofs before 
the paper was brought in. It was written on thin paper 
used for carbon copies and while its contents meant pro- 
tection to appellant to the amount of sixty-four hundred 
dollars, yet appellant permits Wallbaum to retain the or- 
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iginal and appellant has only a “tissue, suspicious” doc- 
ument to protect his right. If it was anything, it was 
Wallbaum’s guaranty and Wallbaum did not require and 
should not have retained the original instrument. We 
have examined the testimony of the witnesses bearing 
upon the genuineness of this signature. About an equal 
number on each side testified. Appellee Wallbaum pres- 
ented the testimony of one expert and several, occupying 
bank 
Page 11 
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positions, where the witness was trained to detect 
variations in signatures, if such occurred, and these wit- 
nesses pointed out peculiarities in the signature and some 
of its letters that appeared in some of Wallbaum’s gen- 
uine signatures. On the other hand, appellant’s witness- 
es tended more to persons who had had less experience 
in this line, some who had received Wallbaum’s check two 
or three times a year, and some of these witnesses testi- 
fied with a lack of positiveness and merely said it looked 
like Wallbaum’s signature. Fitzgerald, the assistant 
cashier of appellee bank, testified that the signature was 
F. C. Wallbaum’s. On the whole testimony, it is the op- 
inion of this court that appellee Wallbaum supported his 
cross bill by a preponderance of the evidence. Appel- 
lant contends that the falsity of this pretended signa- 
ture, under the rule, should have been proven by appel- 
lee beyond a reasonable doubt, quoting McInturff v. In- 
surance Co. 248 Il]. 92 and Oliver v. Ross, 289 Ill. 639. 

Appellee’s cross bill first charged that the instrument 
was forged and fictitious. Later ,the cross bill was am- 
ended by appellee, on leave of court, and the charge of 
forgery eliminated and the bill made to charge merely 
that the signature was not that of appellee, nor by his 
authority. Under this allegation, the fact could be es- 
tablished by a preponderance of the evidence. Dunbar 
v. American Teleg. Co. 238 Ill. 472; People v. Flannery, 
225 Ill. 70; Grimes v. Hilary, 150 Ill. 144; Burgiel v. Aniol 
218 lll. App. 469. 

In People v. Flannery, supra, the court held (p. 70); 
“But counsel doubtless intend to insist upon the rule that 
when a criminal offense is charged in a civil suit it must 
be established by the same degree of proof required in 
criminal cases. 
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The rule, however, is confined to cases 
in which the criminal charge is made in the pleadings as 
the foundation for the civil action. In heretofore discus- 
sing the rule we said that even in those courts where the 
more rigid rule obtains, it is held to apply only to cases 


where the charge of criminality is made in the pleadings. 
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(Sinclair v. Jackson, 47 Me. 102; Schmidt v. New York 
Mutual Fire Ins. Co. 1 Gray 529.) The counsel for ap- 
pellants cite no authority extending the rule beyond this 
class of cases, and we are not disposed to carry it fur- 


ther.” 
Finding no error in the record, the decree of the Cir- 
cuit Court of Cass County is affirmed. 
Affirmed. 
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General No. 7673 Agenda No, 44 
October Term, A. D. 1923 / 


John Lapshansky, Administrator of the Estate of Anna 
Lapshansky, Deceased, Appellee 
VS. 
Cleveland, Cincinnati, Chicago & St. Louis Railway Co., 
a Corporation, Appellant 


Appeal from the Circuit Court of Montgomery County. 


SHURTLEFF, J. 


Appellee, as administrator of the estate of Anna 
Lapshansky, his wife, brought suit against appellant, for 
injuries causing her death. The declaration contained 
three counts, the first two of which were based upon the 
negligence of the appellant and the third count alleged 
that there was a certain traveled way in said village used 
by the public as a crossing for pedestrians over and across 
both the main tracks, and side tracks of appellant’s rail- 
way, in the easterly and densely populated portion of the 
City of Nokomis, where the accident in question occur- 
red. It was alleged that said traveled way or path was 
used by a great many persons, in crossing the tracks of 
appellant’s railway, in going to their homes. South of 
said tracks, to and from a north switch track, where such 
persons and others were taken on and let off as passen- 
gers, for hire by appellant, to be conveyed to and from 
said points to the village of Wenonah. Many of the per- 
sons using this path were miners, living in Nokomis, but 
working at Wenonah and were transported by appellant, 
and it was alleged that for several years the said path 
had been used by others, in crossing from the south to 
the north part of Nokomis, all of which was well known, 
or, by the 

Page 1 
exercise of reasonable care, could have been 
known to appellant, its agents and servants, in charge of 
its engineers and trains. The third count of the declar- 
ation charges that appellant willfully, wantonly and reck- 
lessly ran its east bound train within the said city limits 
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of Nokomis, at a dangerous and unreasonable rate of 
speed, of more than fifty miles per hour, and willfully 
and wantonly struck and injured appellee’s intestate, at 
this pathway, from which injuries she died. 

Upon the trial, at the close of appellee’s testimony, 
there was an instruction and verdict, finding appellant 
not guilty upon the first two counts and the case went to 
the jury upon the third count of the declaration only, and 
appellant’s plea of not guilty. 

There was a verdict and judgment in favor of appel- 
lee in the sum of five thousand dollars, to reverse which, 
the case is brought to this court on appeal. 

Appellant contends that the court below should have 
directed a verdict, at the close of plaintiff’s case, and 
again at the close of all the evidence, in favor of appel- 
lant, as requested by proper motions and instructions of- 
fered on the trial. It is insisted that the evidence sub- 
mitted by appellee did not warrant the court in submit- 
ing the issue of fact, raised by said third count, to the 
jury. This involves a consideration of the proofs suh- 
mitted by appellee and in the entire record. 

According to the undisputed testimony, the accident 
occurred at a point some three or four blocks east of Elm 
Street in the City of Nokomis. The railway of appellant 
runs northeasterly and southwesterly through this city, 
on its St. Louis and Mattoon line. it is a double track 
railway, with side tracks on either side at the point of 
injury. The southerly main track is the east bound 
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and the northerly main track is the west bound. There 
is a passing track south of the southerly main and a 
switch track north of the northerly main track. 

At the time of the accident a freight train was go- 
ing west on the northerly track and a passenger train 
traveling at a rate of about fifty miles per hour, going 
east on the southerly main track. 

Appellee’s intestate, who lived in the southeasterly 
part of Nokomis, left her home in the afternoon of Feb- 
ruary 21, 1921, and started towards the track of appel- 


lant company. Before reaching them, she met her 
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daughter and another child returning from schoo] and 
stopped and talked with them. After leaving the chil- 
dren, she approached the tracks of the railway, from the 
south, at the time the freight train was going west. She 
stopped and waited for the freight train to pass, some 
of the witnesses stating that she was upon the south 
main track, others testifying that she was just south of 
the south rail of the east bound tracks and about at the 
end of the ties, when the east bound passenger train 
going east, saw appellee’s intestate, when he passed Elm 
Street. He estimates the distance at one thousand feet 
to where she stood (looking northeast towards the pass- 
ing freight train, as stated by some of the other witness- 
es). He states that she was standing about there feet 
south of the south rail o fthe east main tracks, when he 
first saw her at Elm Street, and that she remained in the 
same position and made no move, until the engine was 
within fifty or seventy-five feet from her, when she took 
a step forward, just as the caboose of the freight was 
passing westwardly, and was struck. It was a clear, sun- 
shiny day and the engineer and firemen both had a clear 
veiw of appellee’s intestate from the time their train 
passed Elm 
Page 3 

Street, and saw her until she was struck. The 
engineer further testified that when he first saw her, she 
was “in the clear” and evidently meaning that she was at 
a safe distance from the rail, but his measurements were 
three to three and a half feet south of the south rail and 
regardless of his testimony later, of his lack of knowled- 
ge of distances, the jury had a right to take the meas- 
urements he had given, together with all the other evi- 
dence in the case. 

Appellant’s contention was, that if appellee’s intes- 
tate had remained standing where she was when the 
passenger train was at Elm Street, she would not have 
been injured, and that it was the step or two forward by 
appellee’s intestate which the engineer could not antici- 
pate, which resulted in the injury. The injury occurred 
at the place where the path or way crossed appellant’s 
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right of way, over the tracks. 

It was shown that it was impossible to stop said pass- 
enger train, running at fifty to fifty-two miles per hour, 
in less than five hundred feet, and the train in question 
was brought to a stop in about five hundred feet from 
this injury. Appellant showed by proofs that the proper 
station whistle and crossing whistles had been blown, 
Elm Street being the last crossing before the scene of 
the accident and the proofs showed that the automatic 
bell was ringing all through the City of Nokomis. 

It was shown that the freight train going west was 
running at about twenty-five miles per hour, making a 
grating and harsh sound and more or less smoke was com- 
ing from the freight train nearly eastward, which may 
have confused appellee’s intestate, but it in no manner 
affected a vision of her from the engine of 

Page 4 

the passenger train. 
The engineer testified they were probably ten or twelve 
seconds in running from Elm Street to the scene of this 
accident, and that upon appellee’s intestate taking the 
“step or two” forward, he at once turned off the steam 
and applied the emergency brakes, but that at that time 
it was a physical impossibility to avoid striking her. 

We have not recounted all of the testimony. We 
have stated the principal facts testified to by witnesses 
to be taken into consideration on determining the assign- 
ment of error in question. There was testimony that ap- 
pellee’s intestate was standing in the south passing track 
and by some of appellee’s witnesses, that she was stand- 
ing in the center of the east bound main track. There is 
ample testimony in the record that appellee’s intestate 
was standing over the south rail of the east bound main 
track, upon which appellant’s passenger train was tra- 
veling eastward, at about the end of the ties, and not 
over three to three and a half feet from the south rail, 
looking at a freight train going west, and apparently 
waiting for a chance to cross, all of which facts and the 
situation was fully presented to the engineer at Elm 
Street, and fully within his view for ten or twelve sec- 
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onds, while traveling one thousand feet, if the jury saw 
reason to believe competent testimony that was pre- 
sented to them. In this case, it was shown that the 
alarm whistle was blown, after passing Elm Street and 
the engineer was in a position to see and know of the 
rumble and grating of the freight train and that the 
warning signals of his engine had not been observed by 
the woman. The fireman on this engine, (evidently sta- 
tioned in the left of the cab) had seen a lady on the track. 
He states that she was standing in the south 
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passing 
track, all the time that he observed her and that she had 
made no motion, up to the time she passed out of view 
from his side of the cab. The fireman states that, “one 
cannot see around in front of the engine, after one gets 
close to an object; one can see up to within forty or fifty 
feet of the front of the engine, but one’s vision is cut off; 
one can see the right side until you get within fifty feet 
or something like that.” 

The fireman further testifies that the distance from 
the east bound main to the passing track “is somewhere 
about seven feet in the clearance of a train on the main 
track. 

The fireman also watched appellee’s intestate, upon 
the tracks until she passed out of his view from the left 
hand side of the cab. At this time, according to the tes- 
timony, appellant’s passenger train was traveling at the 
rate of seventy-three feet per second. If appellee’s in- 
testate at that time or immediately after passing out 
of the fireman’s view, had started toward the east bound 
main track at the rate of three miles per hour, she could 
only have traveled four and one-third feet, and would 
still be three and two-thirds feet, at least, south of the 
south rail of the east main track, and could not have been 
struck by the front part of the engine, as testified to by 
the witnesses. Nothing in the record indicates but that 
the witnesses are all endeavoring to state the facts, as 
they saw and observed them, to the best of their recol- 


lection, and there are only those variations which usually 
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occur, in the different views presented to the various wit- 
nesses, and their recollection of the same; but when the 
testimony of the fireman is analyzed, it is found to very 
much corroborate the testimony of the engineer as to 
the distance appellee’s 
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intestate was standing from said 
south rail and the testimony of those witnesses, who sta- 
ted that she was near or at the end of the ties of that 
track. In this case it is undisputed that at this point 
there was a way or path, used upon and over appellant’s 
right of way, not only by many miners living in the south- 
east part of Nokomis, going to and from their work at 
Wenonah, and boarding appellant’s train for transporta- 
tion, at the north side of this path or way; but it had 
been used by many other persons in Nokomis, in going 
from the south to the north side of the town and vise 
versa, the first street crossing west being at Elm Street, 
three blocks away. Appellant’s railway makes a stop at 
the north side of this pathway to pick up passengers, and 
the path was much used by school children from the 
north going to the school on the south side of appellant’s 
track, all of which was well known to appellant and had 
been so in use for many years. Under all these facts 
and circumstances in evidence, the court is asked to say 
as a matter of law, that there was no evidence in the 
record fairly tending to show that the appellant, by its 
servant willfully and wantonly, struck appellee’s intes- 
tate. 

It was held in Jeneary v. C. & I. Traction Co., 306 III. 
page 397: “Ill-will is not a necessary element of a wan- 
ton act. To constitute a wanton act the party doing the 
act or failing to act must be conscious of his conduct, and, 
though having no intent to injure, must be conscious from 
his knowledge of surrounding circumstances and existing 
conditions, that his conduct will naturally and probably 
result in injury. An intentional disregard of a known 
duty necessary to the safety of the person or property 
of another, and an entire absence of care for the life, 
person or property of others, such as exhibits a conscious 
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indifference to consequence, makes a case of construct- 
ive or legal willfulness, such as charges the person whose 
duty it was to exercise care with the consequence of a 
willful injury. Walldren Express Co. v. Krug, 291 II. 
472; Bernier v. Illinois Central Railroad Co. 296 id. 464.) 

Appellant owed a duty to appellee’s intestate to keep 
a look out for persons upon its track at the point in ques- 
tion. It was held in Bernier v. Illinois Central R. R. Co. 
296 Ill. at page 471: “Where a railroad company has per- 
mitted the public to travel over its track for a consider- 
able period of time and a considerable number of people 
have availed themselves of such use, the railroad com- 
pany must keep a lookout for persons on its track.” (Jay 
v. Chicago, Burlington and Quincy Railroad Co. 263 II. 
465.)” 

It is objected by appellant that what was said in the 
last case cited was not necessary for a decision of the 
case and was obiter dictum. That may be true, but the 
court applies the rule in Bernier v. Illinois Central R. R. 
Co., supra, where it is applicable and it seems to be a 
rule of genera! application, where facts are presented 
similar to the facts in this case. Smith’s Administrator 
v. Cincinnati, New Orleans and Texas Pacific Railway Co. 
et al, 146 Ky. 568-41 L. R. A. (N.S.) 193. It was further 
held in Bernier v. Illinois Central R. R. Co. supra, on page 
471: “Six feet between two passing trains is a rather 
narrow space to be designated as a zone of safety. It is 
common knowledge that more or less suction is created 
by a moving train, which is especially dangerous to 
women owing to the nature of their clothing, and it is 
not uncommon to hear of accidents caused by projections 
from moving trains, such as the one that resulted 
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in the serious injury in Curran v. Chicago and Western 
Indiana Railroad Co. 289 Ill. 111.” 

Both the engineer and the fireman in this case had 
observed appellee’s intestate from Elm Street, one thou- 
sand feet away. They knew of the noise and smoke and 
grating of the freight train going west. They could see, 
traveling a distance of five hundred feet, during a period 
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of five seconds of time, that appellee’s intestate had paid 
no attention to their signals and warnings but was still 
watching the freight train, and they must have known, 
if she was on or very close to the east bound track, that 
it was her purpose to cross to the north and in the rear of 
the freight which was about to clear the “pathway” up- 
on which appellee’s intestate was then standing. The 
question of a willful and wanton injury in this case all 
depends upon the proximity to the east bound track of 
appellee’s intestate. Appellant argues in its brief that, 
“at the time the engineer first saw her and up to the 
time the train was only fifty to seventy-five feet from. 
her, she was at least 8.5 feet from the nearest rail of the 
main track.” If this were true, we should have no hesi- 
tation in holding that there was not any substantial evi- 
dence in this case to show a_ willful and wanton injury. 
But we have seen that appellee’s intestate could not have 
been any such distance from the track. If such had been 
the case, she would have walked into a moving coach and 
not in front of the engine. If appellee’s intestate was 
standing within three or three and a half feet from the 
south rail or at the end of the tie and remained there in 
a motionless position, watching the freight train pass and 
apparently waiting, to pass in its rear, and giving no sign 
of heed or knowledge of 
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the whistles and alarms signals o/ 
appellant’s passenger engine, and if appellant’s servants 
in charge of said train knew of her presence and heed- 
lessness, and apparent ignorance of the approach of the 
passenger train and so viewed the situation and had 
knowledge of her apparent danger and of her ignorance 
of the situation, then it is for the jury to say, under the 
law, whether the injury, when it happens, is willful and 
wanton. The testimony of the engineer that she was 
“in the clear,” is a mere conclusion. That is the ques- 
tion the jury must determine from measurements, facts 
and circumstances in evidence. The question of wiillful- 
ness and wantonness is peculiarly a question for the jury 


and in determining that question they have the right to 
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and should consider all the surrounding circumstances. 
It has been held that whether certain acts constitute 
willful negligence is a question of fact for the jury. Voor- 
hies v. Chicago and Alton Railroad Co. 215 Ill. App. 531; 
Heidenreich v. Bremner, 260 III. 439; Illinois Central Rail- 
road Co. v. Leiner, 202 Ill. 624; Chicago B. & Q. R. Co. v. 
Murowski, 179 Ill. 77. 

Under the evidence, as submitted in this case, this 
court cannot say as a matter of law, that there is no sub- 
stantial evidence in the record to support appellee’s third 
count and the assignment of error is overruled 

Some criticism is made of the court’s rulings on the 
admission of testimony, but upon a careful examination 
of the record, it appears that in nearly every case the ob- 
jection was made as to form of questions, which was 
properly sustained, and no substantial rights of appellant 
were prejudiced thereby. 

Appellant assigns error upon the giving of appellee’s 
sixth and eighth instructions as to the duty of appellant 
in the premises. 
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Instructions number six is based upon 
the situation as to the path or way over the tracks and 
presents to the jury, in case the jury find that: said path 
or way had been used for a great length of time, with the 
knowledge and consent of appellant, then the jury are 
instructed, “that it was the duty of the defendant to op- 
erate its train with due care and caution at said place for 
the safety of travelers and to the plaintiff’s intestate in 
this case.” 

Instruction number eight, in another form, predica- 
ted upon another statement of the use of the way and 
appellant's knowledge and consent thereto, informed the 
jury that: 

“The defendant owed to such persons so crossing 
said path or traveled way the duty of exercising due care 
and caution for the safety of said persons, regardless of 
whether they were traveling on a regular laid out street 
or public highway.” 

Appellant strenuously insists that the giving of these 
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instructions was error, and that if these instructions 
were to be given, an instruction also should be given as 
to the care and caution required of appellee’s intestate. 
The case was tried and the jury instructed solely upon 
the third count, for a willful and wanton injury and the 
jury had been told to dismiss from their minds any and 
all consideration of the question of contributory negli- 
gence on the part of the deceased. The jury were prop- 
erly instructed as to what constituted a willful and wan- 
ton injury by appellant’s fifth instruction, and by other 
instructions for appellant the jury were repeatedly in- 
formed that they could not find the defendant guilty, un- 
less they found from the evidence that the defendant 
failed to exercise reasonable care for the safety of plain- 
tiff’s intestate, after it was discovered by those in opera- 
tion of the train that she was in a place of danger. 
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Appellant also submitted and the court gave its in- 
struction number thirteen as follows: “The court in- 
structs the jury that if the evidence in this case shows 
that the injury complained of happened on the ground of 
right of way used and occupied by the defendant, and 
that the plaintiff’s intestate had no right to be where 
she was, then the defendant was not answerable for the 
injury unless it was done willfully, because the defendant, 
in the use of its road, is not bound to keep a lookout on 
its own ground as against those having no lawful right 
on the road, but may use the same for its own purposes, 
in its own way, and any person going on its track without 
permission, at such place, is there at his own peril and in 
his own wrong, and therefore if he is injured he cannot 
recover, because his own neglect or carelessness have con- 
tributed thereto, unless the jury believe from the evi- 
dence that the defendant was guilty of gross negligence 
and willfully injured the plaintiff’s intestate.” 

Appellant’s instruction thirteen, not based upon the 
evidence, was very misleading, and advised the jury that 
if the evidence shows that plaintiff’s intestate had no 
right to be where she was, then the defendant in the use 


of its road, was not bound to keep a lookout on its own 
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ground and in fact owed no duty to plaintiff’s intestate, 
except not to willfully and wantonly injure her. In other 
words, appellant and appellee each submitted instruct- 
ions, which were given, appellant as to the duty owing: 
to plaintiff’s intestate, in case there was no way or path 
over the right of way at the point of injury, and appellee 
as to the duty of appellant, in case such way or path was 
in use, which was not disputed. As stated in Bernier v. 
Illinois Central R. R. Co. 
Page 12 

page 474, where the only 
issue was as to a willful and wanton injury, instructions 
as to contributory negligence were inconsistent with the 
other instructions and the court said: “But the inconsis- 
tent instructions were given at the request of the plain- 
tiff in error, and it cannot now complain of error which 
it led the court to commit. Snyder v. Snyder, 152 III. 60 
id; Consolidated Coal Co. v. Haenni, 146 id. 614; Illinois 
Central R. R. Co. v. Harris, 162 id. 200.” 

Appellant’s instruction thirteen covers fully the sub- 
ject of contributory neigligence and states, “because his 
own neglect or carelessness have contributed thereto,” 
etc, where one is injured on the grounds of a_ railway, 
where they are not entitled to be, and appellee’s instruct- 
ions merely state the duty of the railway, to one on its 
premises, where she is entitled to be. Neither of these - 
instructions should have been given in this case, but when 
appellant. submitted and the court gave its instruction 
number thirteen, it was not error in this case to give ap- 
pellee’s instructions six and eight. Where both parties 
have joined in submitting an immaterial issue, the error 
should not reverse. 

Appellant assigns error on the giving of appellee’s 
eleventh and twelfth instructions as to damages and the 
method of arriving at the amount. Number eleven is 
as follows: “If from the evidence in the case and under 
the instructions of the Court the jury find the issue for 
the plaintiff, and that the plaintiff has sustained dama- 
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jury to estimate the amount of such damages it is not 
necessary that any witness should have expressed an op- 
inion as to the amount of such damages, but the jury may 
themselves make such estimate 
Page 13 
form the facts and cir- 
cumstances proven by the evidence and by considering 
them in connection with their knowledge, observation 
and experience in the business affairs of life.” 

And number twelve reads as follows: “If you find 
the defendant guilty under the evidence and the instru- 
ctions of the Court, then it is your duty to assess the 
plaintiff's damages, and in assessing the damages you 
have a right to take into consideration all of the testi- 
mony, and that only bearing upon that question and al- 
low such damages, if any, as you may deem a fair and 
just compensation with reference to the pecuniary loss 
resulting from the death of the plaintiff’s intestate to 
her next of kin; and in estimating the plaintiff’s dama- 
ges you have a right to take into consideration whatever 
you may believe from the evidence the next of kin might 
have reasonably expected in a pecuniary way from the 
continued life of the intestate.” 

Instruction number eleven has been severely criti- 
cised in Fowler v. C. & E. I. R. R. Co., 234 Ill. 625, citing 
Ilinois Central Railroad Company v. Johnson, 221 Ill. 42, 
and many cases there cited. In IIlinois Central Railroad 
Company v. Johnson, supra, it was held, page 49: “Un- 
der the instruction authorizing the jury to assess the 
plaintiff’s damages at such reasonable sum as she might 
be entitled to recover under all the facts and circumstan- 
ces proved in the case, not exceeding $5000, the jury 
went to the limit and returned a_ verdict for that sum. 
In the case of Muren Coal and Ice Co. v. Howell, 204 IIl. 
515, the trial court instructed the jury that if they found 
the defendant guilty it would be their duty to assess the 
plaintiff's damages, and gave the following direction: 
‘And in doing so you may take into consideration 

Page 14 
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the pecuniary injuries resulting to the widow and next of 
kin, if, from the evidence, you believe there is a widow 
and next of kin, and that they have suffered pecuniary 
injury or loss on account of the death of said August 
Schmidt, and give to the plaintiff such a sum as in your 
judgment will fairly compensate the widow and next of 
kin for such pecuniary injury or loss, not to exceed, how- 
ever ,the amount sued for in this case.’ It was held that 
the instruction was erroneous, and for that error the 
judgment was reversed. The court reviewed the pre- 
vious decisions where it was considered that such an in- 
struction did not limit the jury to the acutal pecuniary 
damages sustained as established by the evidence, but 
left them free to give such sum as in their opinions of 
right or wrong would fairly compensate the widow and 
next of kin for the pecuniary injury or loss. The instruc- 
tion in this case is much more objectionable than the one 
in that case, as it does not even limit the jury to estimat- 
ing the compensation for pecuniary injury or loss, but au- 
thorizes the jury to assess the plaintiff’s damages at such 
reasonable sum as in their judgment she may be entitled 
to recover. It refers to the facts and circumstances 
proved in the case, which were the facts and circumstan- 
ces already detailed. It did not require that the assess- 
ment should be based on the evidence as to damages for 
which the law allows a recovery, but authorized the jury 
to give such damages as in their opinion plaintiff ought 
to have under all the facts and circumstances.” 

But in Carney v. Marquette Coal Mining Co. 260 III. 
page 226, the court held: “The objection made to these 
instructions is, that they authorized the jury to consider 
all the facts and circumstances in evidence in determin- 
ing the amount of defendant in error’s damages. These 
instructions are open to the criticism 
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that they authorize 
the jury, in determining the amount of damages in case 
they find for defendant in error, to consider all the facts 
and circumstances of the case. Strictly speaking, the in- 
structions should have limited the jury to a consideration 
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of the evidence as to the damages, and not have authori- 
zed them to consider all of the facts and circumstances 
of the case. Instructions of this character have been 
condemned by this court. (Muren Coal and Ice Co. v. 
Howell, 204 Ill. 515; UWlinois Central Railroad Co. v. John- 
son, 221 id. 42.) But in the case at bar we do not see how 
the instructions complained of could have led the jury 
to consider any improper fact or circumstance in the rec- 
ord in connection with the amount of damages. In ad- 
dition to the general language referred to, instruction 
No. 8, advised the jury what they might consider in de- 
termining the amount of damages. As intelligent men 
the jurors would understand the general language, “all 
the facts and circumstances in evidence,” to refer to all 
the facts and circumstances in evidence in connection 
with the particular elements of damages enumerated in 
the instruction.” 

Later, in Hopkins v. Whelan, 217 Ill. App. 248, Mr. 
Justice Dibell made an examination of the authorities 
and said, page 250: “The fifth instruction, given at the 
request of plaintiff, told the jury that if they found cer- 
tain things therein specified, they should find the defen- 
dant guilty and assess such damages ‘as you shall believe 
the plaintiff to be entitled to from the evidence in this 
case.’ This instruction has been many times condemned 
where plaintiff was not entitled to punitive damages, be- 
cause it not only would authorize punitive damages if the 
jury thought plaintiff was entitled thereto, but also would 
turn the jury loose 
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to determine for what damages should 
be awarded, without any guide from the court. We col- 
lected the earlier authorities against such an instruction 
in La Porte v. Wallace, 89 Ill. App. 517. It had since 
been condemned by the Supreme Court in Muren Coal & 
Ice Go. v. Howell, 204 Il]. 515; IMlinois Cent. R. Co. v. John- 
son, 221 Ill. 42 and Fowler v. Chicago & E. I. R. Co. 234 
lll. 619. It has been condemned by Appellate Courts of 
the different districts in Galesburg Elc. Motor & Power 
Co. v. Barlow, 98 Ill. App. 334; Malott v. Woods, 109 IIl. 
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App. 512; Chicago, B. & Q. R. Co. v. Kuck, 112 Ill. App. 
620; Central Ry. Co. v. Ankiewicz, 115 Il]. App. 380; Ilin- 
ois Gent. R. Co. v. Becker, 119 Ill. App. 221; and Boggs v. 
lowa Cent. Ry. Co. 187 Ill. App. 621. In other cases it 
has been held that where another instruction laid down 
the true rule of compensation, such other instruction 
might cure the error in a proper case.’ Springfield Con- 
sol. Ry. Co. v. Puntenney, 200 Ill. 9; Illinois Terminal R. 
Co. v. Thompson, 219 Ill. 226; Fitzgerald v. Benner, 219 
Ill. 485. In this case the seventh instruction, given at the 
request of plaintiff, directed the jury under the case sta- 
ted to award fair compensation to plaintiff. Therefore, 
under the authorities last cited, if the case is otherwise 
satisfactory, the error may have been cured.” 

Further, in this case, the form of the instruction is 
approved, where the damages to be estimated all pertain 
to pain and suffering and no bills or charges for doctors, 
nurses and hospitals are to be taken into consideration. 
Turning to the instructions eleven and twelve, it may be 
conceded that number eleven is subject to the criticism 
appellant urges. Instruction number twelve, however, 
is fairly free from error. Appellant’s only criticism of 
this instruction is that in its language stating that, ‘“‘the 
jury have 
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a right to take into consideration whatever 
you may believe from the evidence the next of kin might 
have reasonably expected in a pecuniary way from the 


> 


continued life of the intestate,” is open to the criticism 
that the jury may infer that this is only one of the mat- 
ters that the jury may take into consideration in arriving 
at the damages, and therefore error, but the instruction 
confines the jury, in language fairly plain by its terms, to 
testimony bearing only upon the question of damages and 
is not an erroneous instruction and under the authority 
of Springfield Gonsol. Ry. Co. v. Puntenney, supra; I!lin- 
ois Terminal R. Co. v. Thompson, supra; Fitzgerald v. 
Benner, supra, cured the error in the eleventh instruction. 

The jury were fairly instructed in this case. They 


were instructed that in case they found that the plaintiff 
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was not entitled to recover, they would have no occasion 
to consider the question of damages. The jury were in- 
structed that the instructions were to constitute one con- 
nected body or series and should be so regarded by them. 

The appellee’s intestate was a young woman about 
twenty-two years of age and in good health and had a 
husband and three small children. There is nothing 
about the verdict that would indicate that the jury were 
misled or confused, or in any manner went outside of the 
evidence in making up their estimate of the damages. 
In its amount, it neither shocks the conscience, nor is it 
exorbitant, if the jury believed from all the evidence in 
this case that appellant was liable. 

Appellant makes some criticism of instructions, ask- 
ed for by appellant and refused by the court. We have 
examined all of these 
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instructions and find that the sub- 
stance of all proper instructions was included in the in- 
structions as given. 

Finding no error in this record to warrant a rever- 
sal, the judgment of the Circuit Court of Montgomery 
County is affirmed. 

Affirmed. 
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General No. 7679 Agenda No. 74 
October Term, A. D. 1923. 
The People of the State of Illinois, Ex Rel Olive Welch 
Appellee 
vs. 
Frank McDonald, Appellant 
Appeal from County Court of Piatt County. 


SHURTLEFF, J. 


This proceeding was instituted by appellee on the 
relation of Olive Welch, against the appellant in Justice 
Court of Piatt County ,the complaining witness testify- 
ing that she was an unmarried female and that on the 
30th day of December, 1921, she became pregnant and 
with child, which, when delivered, would be deemed a 
bastard. She stated under oath in her complaint, that 
appellant, Frank M. McDonald, was the father of her 
child. Appellant was arrested May 14, 1922, in pursu- 
ance of said complaint, waived examination in Justice 
Court, and gave bond for his appearance before the 
County Court of Piatt County. 

There have been two trials of this case in County 
Court. Upon the first trial there was a disagreement by 
the jury and upon the second trial there was a verdict 
finding the appellant guilty and a judgment establishing 
that appellant is the father of said child and decreeing 
that he shall pay certain sums for the support of said 
child, totalling eleven hundred dollars, in accordance with 
the provisions of the statute. 

Appellants has brought the record to this court for 
review, upon appeal. 

It is contended by appellant that the county court of 
Piatt 
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County was without jurisdiction to try this case; 
that section 4 of the Bastardy Act provides that courts 
having jurisdiction of causes coming within the terms of 
an Act entitled, “An Act relating to children who are or 


may hereafter become dependent, neglected or delin- 
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quent, to define these terms and to provide for the treat- 
ment, control, maintenance, adoption and guardianship 
of the persons of such children,” approved April 21, 1899, 
in force July 1, 1899, as amended, shall have jurisdiction, 
etc., and that the Session laws for 1899 at page 131 pro- 
vide that the title of the Juvenile Court Act is as follows: 
“An Act to regulate the treatment and control of depen- 
dent, neglected and delinquent children.’’ Counsel insist 
there was no act approved April 21, 1899, having title 
such as is given in Section 4 of the Bastardy Act as 
amended. 

It is further insisted that the amounts involved are 
beyond the limit of the Law jurisdiction of the County 
Court, as provided in section 7 of an Act entitled, “An 
Act to Extend the Jurisdiction of County Courts and to 
provide for the practice thereof, to fix the time for hold- 
ing the same, and to repeal an Act therein named (Ap- 
proved March 26, 1874.”) See Par. 177, Chap. 37, Smith- 
Hurd’s Rev. Stat. 1923. 

As to the latter objection, it is sufficient to say that 
it relates to an entirely different class of cases. Said 
section seven specifically confirms the jurisdiction to that 
class of cases “wherein justices of the peace now have 
or may hereafter have jurisdiction, where the amount 
claimed or the value of the property in controversy shall 
not exceed one thousand dollars ($1000).” Justices of 
the peace have never had jurisdiction in bastardly pro- 
ceedings to hear or try the case. The only juris- 
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diction con- 
ferred upon justices of the peace in such proceedings, is 
to examine and admit to bail, or determine the question 
of “probable cause” and commit or discharge. This is 
not jurisdiction as contemplated by said section seven of 
the County Court Act, and we know of no reason why the 
Legislature may not, under section eighteen of article 
six of the Constitution, provide by general law that Coun- 
ty Courts should have jurisdiction of this subject mat- 


ter, as it has provided, in many other acts, that the Coun- 
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ty Court should have jurisdiction over various other sub- 
jects. 

But appellant insist more strongly that section four 
of the Bastardy Act, basing the jurisdiction of this class 
of cases upon the title of an act purporting to have been 
passed in 1899, which in fact was not passed in 1899, and 
that being the sole authority for conferring jurisdiction 
upon the County Court, the courts must follow the lan- 
guage of the act and can interpolate no extraneous lan- 
guage into the act, or determine the legislative intent in 
passing the act in contravention of its obvious and plain- 
ly expressed language. The full title of the Act refer- 
red to, passed in 1899, is: “An Act to regulate the treat- 
ment and control of dependent, neglected and delinquent 
children.”—This is not the language of the title of the 
Act described in said section four of the Bastardy Act. 
However, the Act of 1899 was amended at various times. 
It was amended in 1901, in 1905 and again in 1907. 

In the amended Act of 1907 (Session Laws 1907, page 

70) the title of the Act was amended and it was enact- 
ed that: 

“The title of this Act shall read as following: An 
Act relating to children, who are now or may hereafter 
become dependent, neglected or delinquent, to define 
these terms and to provide for the treatment, control, 
maintenance, adoption and guardianship of the persons 
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of such children.” 

Section four of the Bastardy Act recites the act, by 
title, as above set forth and adds: ‘Approved April 21, 
1899, in force July 1, 1899, as amended,” so that it is plain 
that the Legislature not only had in mind, but by express 
language stated, not the exact Act by title as passed in 
1899, but the then (1919) Act and the title thereof, as 
it was in existence in 1919, the same being made up from 
the Act of 1899 and the amendments of 1901, 1905 and 
1907 thereto. 

As to section four of the Bastardy Act as it now 
reads, approved June 28, 1919, no question is raised as 
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to the legality of said section four, in conferring jurisdic- 
tion, by reference to the title of the Act. Section four 
expresses the correct title to the Act, as it existed June 
28, 1919, and in express terms states the date of the pas- 
sage of the Act as of April 21, 1899. But in the amenda- 
tory act of 1907, in the title of the Act, this date is given 
as April 1, 1899. In the body of the Act of 1907, the 
date is described correctly and appellant urges that that 
is a discrepancy and fatal to the validity of the Act. If 
' this question can be raised in this Court, the variation in 
dates is a mere clerical error and the date surplusage. 
School Directors v. School Directors, 73 Ill. 249; People 
v. Onahan, 170 Ill. 462; Village of Melrose v. Dunnebecke, 
210 Ill. 428; Patton v. The People, 229 Il]. 512; Wilder v. 
Aurora, etc. Traction Co. 216 Il]. 520. The County Court 
under said section four, had jurisdiction to hear and try 
this cause. A different rule applies to such cases in 
counties having a population of over five hundred thous- 
and, in which Juvenile Courts are established. Peopel v. 
Fenelon, 224 Ill. App. 213. 
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Appellant next contends that while it is sufficient 
for the People to establish its case by a preponderance 
of the evidence, yet the preponderance of the evidence 
must be established beyond a reasonable doubt, or the 
verdict of the jury, finding the defendant guilty, will, as 
a legal conclusion, be deemed the result of passion and 
prejudice and not from a fair and impartial finding from 
a due and deliberate consideration of the evidence in the 
cause. Appellant cites Cunningham v. The People, 210 
Ill. 410, which was a prosecution for rape under the Crim- 
inal Code, and the rule there laid down is not applicable 
to the facts in this case. The cause being a civil pro- 
ceeding, the defendant may be found guilty on a prepon- 
derance of the evidence. Lewis v. The People ex rel, 82 
Ill. 104; Mann v. The People, 35 Ill. 467; People v. Christ- 
man, 66 III. 162; Allison v. The People, 45 Ill. 37. But 
the verdict of the jury should be set aside if it is against 


the clear weight and preponderance of the evidence. 
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Bradley v. Palmer, 193 Ill. 15; Drum v. Capps, 240 Ill. 553. 
Appellant insists that the verdict is against the 
greater weight and preponderance of the evidence, and 
a number of cases have been cited: The People v. En- 
gert, 202 Ill. App. 299; The People v. Frawley, 185 III. 
App. 388; The People v. Cutler, 200 Ill. App. 469, and 
other cases where the reviewing court, upon a consider- 
ation of all the evidence, has reversed the verdict and 
judgment, and appellant insists the verdict should be 
reversed in this case as not supported by the preponder- 
ance of the evidence. We have carefully reviewed all 
of the testimony, not being unmindful of the importance 
to the reputation of each of the interested parties to this 
cause, the effect of the deter- 
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mination of this suit may be. 
Relatrix, Olive Welch, was a young lady about thir- 
ty years of age, living with her parents in Monticello. 
She had two married brothers living away from their 
father’s home, one in Monticello and one in Decatur. 
The relatrix was employed as a bookkeeper and clerk in 
a confectionery store kept by W. S. Calvin in Monticello 
and had had similar employments during several years. 
Relatrix was evidently from a good family and they were 
all members of the church, though relatrix had not join- 
ed until she came to womanhood. 
The appellant was a man about forty years of age, 
a farmer, having a farm about two miles from Arthur, 
which is about twenty-nine miles from Monticello, and 
apparently in prosperous circumstances. He had a Stutz 
roadster car and a Ford. Appellant had made a practice 
of singing at church revivals and cantatas during the fall 
and winter months, and had been called to various places 
throughout the country to perform service of this kind, 
once to Florida, sometimes to Indiana and to various pla- 
ces in Illinois, and he had received remuneration for such 
work. Neither appellant or relatrix had ever been mar- 
ried, and there is nothing in the testimony to show that 


the relatrix had ever kept company with or received at- 
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tentions from any other man. Appellant in 1919 was 
filling an engagement with the church at Monticello, to 
which the relatrix belonged, singing at a cantata. Dur- 
ing that time he met and was introduced to the relatrix 
at a Mrs. Creech’s where a church supper was being given 
According to the testimony of the relatrix, appellant ask- 
ed to accompany relatrix to the church and at the close 
of the cantata asked to accompany her home. This was 
evidently in the spring of the year. Relatrix testified 
to two letters she received from appellant during the 
summer of 1919, which 
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were in the nature of invitations 
and which had been destroyed. Relatrix again saw ap- 
pellant at the Monticello races in the fall of 1919, where 
they again met by accident, and appellant took relatirix 
and her sister-in-law to her father’s home. After this, 
appellant and relatrix met at various times up to about 
the first of January, 1922. According to the testimony 
of the relatrix, appellant would come to Monticello and 
take her riding, take her to shows and the theatre, and 
visited her. In this relatrix is corroborated by her par- 
ents, her brother, her employer and other witnesses. 
According to appellee’s testimony, the appellant visited 
her as frequently as twice a month and some of them 
testify to more frequent visits, except at times when ap- 
pellant was at some distant point engaged in a song ser- 
vice. Relatrix testified that in October, 1919, after ap- 
pellant had driven her in from the Fair Grounds, he in- 
vited her to go to a show and that he spent the evening 
at Monticello, took her to a show and “loitered” about a 
half hour after the show. Relatrix testifies that even- 
ing he told her: “Olive, I am getting old, I will tell you 
the truth, I am looking for a wife; do you like, love or 
care anything about me?” She testifies that she said: 
“Well, Frank, I like you,” and in answer to what she 
meant by “like” she testifies that she said, “I regard like 
or love the same. It runs in my mind you either like a 
person or you hate them.” Relatrix testifies that ap- 
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pellant agreed to marry her and she further testifies that 
she and appellant had sexual intercourse the second 
time she met him, which would be in the evening after 
the races just recounted, and she testifies that she and 
appellant has sexual intercourse after that at various 
times in 1919 and 1920, 
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and that they had sexual inter- 
course on December 27, 1921, in her parent’s home, al- 
though she states to the best of her recollection she did 
not have intercourse with appellant at any other times 
in 1921 except on December 27. Her testimony in re- 
gard to the earlier acts of intercourse is somewhat vague. 
She could give no specific date or place. She testifies 
that sometimes it occurred in the home and sometimes 
they would ride into the country and it occurred in the 
Ford car, but she insists it usually took place when appel- 
lant came to see her. 

Appellant denies all of the charges made by relatrix 
in regard to intimacy; states that he met her at Mrs. 
Creech’s and took her to the church and in the fall met 
her at the Fair Grounds and took her and her sister-in- 
law home, and while appellant admits he has called on 
her he states that it has only occurred about a couple of 
times each year, and denies that he has ever written her, 
asking the privilege of calling, and denies positively that 
he ever promised to marry her or even discussed mar- 
riage, and denies that he ever had sexual intercourse with 
her. 

Relatrix produced and the People introduced in evi- 
dence about two dozen postal cards and letters written 
by appellant to the relatrix. There were about six or 
seven cards and letters which bear no date. The balance 
are dated and run from about July, 1920, to the month 
of May, 1922. Appellant addresses relatrix as “Dear Ol- 
ive’ and signs his name as “Frank” or “McD.” These 
letters are not filled with effusions of any kind but are 
rather platonic as to when he can see her, when she will 
be engaged, and that he can see her, if it is Saturday 
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evenings after she has finished work. The letters also 
cover very frequently the subjects of rains, roads, etc., 
and when he was in the South as to how long 
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he must stay 
and when he could get home. One card from riucida 
bore a poem entiled “Honey Come Down.” 

Appellant wrote relatrix October 29, 1921, from Al- 
bion in this State, asking relatrix to write him “if she 
could have him the last of next week? Suppose Satur- 
day p. m. you will be busy?” And again on November 
3, 1921, appellant writes from Albion. He addresses her 


’ 


as “Dear Olive,” and says: “You work Saturday and if 
I come I can see you after you quit. I will try and come 
Sunday, if I don’t Saturday. If Sunday would do just as 
well, plan it that way and I’ll be there then. You work 
if you want to and I can see you after you quit and if 
I’m not there Sat. will come Sunday. I’ll call you and see 
if it is O. K. If you will write me at Arthur, I think I 
1 will get the letter by Sunday a. m. anyway.” 

Nearly all of the communications show a strong inter- 
est and desire to see her, but couched in a platonic man- 
ner. 

The communications are strongly contradictory that 
appellant only saw her twice a year and never wrote ask- 
ing to see her. Relatrix testifies that she met appellant 
in Monticello on the evening of December 27, 1921; that 
she did not know he was coming that evening; that she 
just learned that appellant was in Monticello at Mrs. Cal- 
vin’s office; that Mrs. Thompson called her at that office, 
by phone; that she immediately went home and found 
her brother and appellant there; that appellant asked her 
if she received the present he sent her Christmas and 
asked her how she liked it and she told him “fine” and 
that appellant said that was a lovely box of handker- 
chiefs you sent. Relatrix testified that she sent him 
stationery and not handkerchiefs and she later offered 
in evidence a manicure set, five pieces in pearl handle, 


which she testified she received from appellant. 
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Relatrix testified that appellant had been to supper 
and that he invited her to go to a show; that they drove 
to the center of town in his Ford car and parked it on the 
south side of the square. Appellant further testified 
that they were too early for the show and that appellant 
suggested they go to the confectionery store where rela- 
trix worked, but she said she saw enough of that day- 
times and suggested that they go up to Mrs. Calvin’s of- 
fice. It was about a quarter to eight. Rclatrix testified 
that they went up to Mrs. Calvin’s and she introduced 
appellant to Mrs. Calvin and to Mrs. Louis Meyers and 
her daughter, Katie. The relatrix testified that Mrs. 
Meyers stated to her that this was Mooseheart Lodge 
night, and, as relatrix belonged to that Order, Mrs. Mey- 
ers asked her if she was not going to attend the meet- 
ing, and relatrix said no, that she, relatrix, and appellant 
had other arrangements. A circumstance came up 
about appellant calling a name Zybell that he saw in the 
room and pronounced Zy-Bell, which all present in Mrs. 
Calvin’s rooms remembered and testified to. 

Relatrix and appellant, according to her testimony, 
attended the show and arrived at relatrix’s home about 
ten or ten thirty. It was shown that the front door op- 
ened very hard and when it came open it created a noise 
or jar which relatrix’s mother always heard. The par- 
ent’s had gone to bed in another part of the house. Rel- 
atrix testified that appellant and herself walked just 
through the parlor into the living room and stood by the 
stove to get warm and then returned to the parlor and 
sat down on the settee and conversed for a while. Up 
to this point, relatrix is corroborated by her father and 
mother and brother as to appellant being in the home 
earlier in the evening, and she is corroborated by Mrs. 
Calvin and by Mrs. Meyers and her daughter Katie as 
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to appellant and relatrix being in Mrs. Calvin’s office or 
rooms that evening, and Mrs. Meyers and her daughter 
Katie both testify that they attended the Mooseheart 
Lodge that evening and of transactions that took place 
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and the record of the Lodge was produced to show that 
the meeting took place on Tuesday evening, December 
27, 1921. 

Relatrix testified that she and appellant had sexual 
itnercourse that evening in her room at her parent’s 
home in Monticello. Relatrix’s room was just off from 
the parlor. The child was born on September 24, 1922, 
exactly two hundred seventy days after December 27, 
1921, and Dr. Hawthorne testified that two hundred sey- 
enty days was the natural and normal period of gesta- 
tion though in cases it ran over and under. 

Appellant testifies that he did not see the relatrix 
on that day at all. He states that he corresponded with 
her in 1921 and produces two letters, one written by rel- 
atrix May 1, 1922 and the second written September 24, 
1922. Appellant states that he first met relatrix at Mrs. 
Creech’s and that he was with her once at Mrs. Calvin’s 
office but that it was not in December, 1921. Appellant 
testifies that on one occasion he might have been in rel- 
atrix’s bedroom; that it was right off from the parlor; 
that he did not think he had ever visited the relatrix over 
twice a year and not more than four times in all. 

Appellant states that on December 21, 1921, he was 
home in the morning; that he came to town (Arthur) 
about noon and got ready to go to Chicago; that he saw 
Dr. Graham and Mr. Younger in the afternoon and sign- 
ed a replevin bond; that he left Arthur in the afternoon 
in a five passenger Ford car and went to Arcola; 
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that the 
roads were very bad and he left his car at Jones Garage 
late in the afternoon and took the five o’clock Illinois 
Central Railway to Chicago; that he saw a young lady, 
Ada Overweiser, who worked at Decatur, on the train 
and she left the train at Champaign; that appellant went 
to Chicago to attend the National Evangelistic Conven- 
tion which began on the afternoon of December 27th and 
lasted until the night of the 30th; that appellant came 
home the night of the 30th and a young man says he 





7 wh che Holy ene ey wait ar had ie tests a basi 
7 msl j Aer wh foe Deal pect gelisany out or, 
| . Pa hae 
1 pad Hee agers Os ait sine lonbliyuat xiciefayl: ~ 








atk Si OO) baal ie BR BU AA atege) paRM 





ry L iyi Meee e Hy dant yf} ‘biel dy reat iy trie voit 
voll ALUN tra tty! Page foil, eh, aya'ed aa ihe ont, 1 we ee ae 
0 self aaots ee fe GALE Lisamvey, jigs ot fone: Vp Pate s 
See hsp qogea ai Daten Pete Li vieeteoeteh Fiat Ihe 


pA cx | 'f> * ql Tee BO by Ht AX pi Mi) ene be ifs lat ie, 
 eutts, Be tae) fey A oe Ha ut Abit mony: 








W'S wi & aio aa Rien Tad ge CE i Secs tla ‘| 
Pn latinos ¢ sone Ey pegs ah evas eke isk {it 
1 e, Si by upd hay at we Me : ha Sp Whe! ul quit 
LP gu) Haines) sh See B) PLS Tove isnt seit ip cae cn al eres 

i ‘ i 
ie SS eth ag] Tange Lh t fi Cugend Reni) ; 
, % ‘ va} old : 4 
Capi ee ATeey alee? ac 2 ae See a me By teat joel ey ‘faaees 
el me ATVOALS oho ly 
: Mes Ait - I 

CT See te , 

uli ¥ i : y 

, ) eee he sie) 

r . : A i ny of, . 

Oe CHUE Ny PRL ie | ules Wage Bake pad Panel Nath yt! 4 


Say Sine a Wd seyterh Me Gio’ “se iy DD 


Bu ee ysht Meet pete Ai an ‘feu! eo fhpa ¥ ig hetaig Ae 

at * rey sive hi ot, ay aut vagal retire with a ts tdlsnet 
ay) an jit? i magne Gh ave Gu Bilayh ons Pf tty hele yokchih 
HEM tyre reartcr ns Th DLE fey pitti © ath Mts et ag ALT 
phon ol ht wt & pa ti stats 9c hesht brid ilestg ah ae, he 


hy Oey Veh sts Lele dail sa hie ars i ea * ie wy 


. iy Ta i : 7 : aa 

ty tf. Faat - . . . ; : 
mY 30 x ek tg ih, he sy egel hey Hin! Neyer aay winked 4 
WEE fe ee Bog aN SeseE abe mieriatts wgle we odyl 





1 She ah Rie ne nant) Webs a an “enw fied! nilgssii _ 
ret fbi p ed if LX, ak By. ¥p Pi 4) lei Aas 1% 205 rts Bat 
Pays RAG oobyaptcenel lite abs sett Ftel site, ii in ital 


Bas ik 0 faba) ae 54 ad 


ak OP doug HG IAT NG ‘ 





aan WT eee sani wht ett Nays ie onl gentle pe wh "os 
pe Tl ale at nates weit “etd inure fiodteal | 
Mate, SEDI a re A andl: cy abut nut} a fui 


‘ 
Avi. 





came after the car at about ten thirty onthe evening of 
the 30th. Appellant further testified that he thought 
he stayed at the Great Northern Hotel in Chicago the 
night of December 27th and that he registered late in 
the evening; that he stayed two nights at the Y. M. C. A., 
which was near the Twelfth Street station, and one night 
at the Great Northern Hotel. It was around this testi- 
mony as to an alibi that was the chief contention in the 
case. Evidently appellant’s testimony was the same as 
upon the first trial and appellant had produced the wit- 
ness L. A. Thompson, an automobile machinist, who was 
the night man at Jones Garage in Arcola in December. 
1921. Thompson had testified on the first trial that ap- 
pellant had brought his car to the garage about five 
o'clock in the afternoon of December 27, 1921. Thomp- 
son did not so testify upon the second (present) trial. On 
the first trial this witness had fixed the date from a 
hunting trip he had taken, as he first thought, between 
Christmas and New Years, but later found that this trip 
was in the early part of January, 1922, and the witness 
could not, upon this trial, testify that appellant brought 
the machine to the garage upon December 27, 1921. 
There are also certain defects in appellant’s statement as 
to when he arrived in Chicago. Appellant had _ tes- 
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tified on the former trial that he had been unable to ob- 
tain the records of the Great Northern Hotel and the Y. 
M. C. A., as to the days appellant stated he was in Chi- 
cago. Appellee produced George W. Yost, assistant man- 
ager of the Great Northern Hotel, with the register 
sheets for December 27, to 30, 1921, and appellant, find- 
ing the witness present at the trial, put him on the 
stand. The sheets showed that appellant registered at 
the Great Northern Hotel, Chicago, in the middle of the 
afternoon of December 28, 1921. The records of the 
Y. M. C. A., could not be obtained, having been destroyed 
at the end of the year. Appellant, if in Chicago three 
days, was there December 27th, 28th and 29th, 1921. He 
’ was back in Arcola the evening of the 30th. If appellant 
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stayed one night at the Great Northern and two nights 
at the Y. M. C. A., then he changed his room every night, 
staying at the Y. M. C. A., the 27th, the Great Northern 
the 28th and back to the Y. M. C. A., the 29th. That 
would not be impossible, but it appears unreasonable. 
Appellant is just as liable to be mistaken about being 
in Chicago the night of the 27th as he could be mistaken 
as to the hotels where he stayed. His attention was call- 
ed to the matter early in May, 1922 about five months 
after he had visited three or two days in Chicago and 
when the records of both places could have been easily 
obtained. Appellant is doubtless confused and mistaken 
as to these dates insome manner. There is no doubt but 
that appellant was in Arthur and signed the replevin 
bond, and was with Dr. Graham until about two p. m. of 
Tuesday, December 27, 1921. There is no doubt but that 
Ada Overweiser was not working at the dining room in 
the Inman Hotel, Champaign, on the 23d, 24th, 25th, 26th 
and 27th of December, 1921, because the record shows 
that she was not there. She lived at Mattoon and she 
fixes the date from 
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the fact that she went home the day 
before Christmas, the 24th, and returned the 27th and 
met appellant on the train. The record produced by the 
bookkeeper shows she was not at the hotel December 
23d and had no meals there and if she is mistaken as to 
one day in the beginning of the vacation, she may be con- 
fused or mistaken as to one day at its close. 

Thompson, who testified that appellant brought his 
automobile to the garage on the evening of December 
27th, on this trial states that he can only say that it was 
some time in the latter part of December, 1921, and he 
does not remember whether it was the 27th or not. C. 
D. Robinson, of Arthur, at whose home appellant was 
taking his meals in December, 1921, testified that appel- 
lant ate at their home on December 27th at twelve noon 
and was not there again until the morning of the 3lst at 


breakfast, and the witness Lawrence received a comic 
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postal card from appellant at Arthur the morning of De- 
cember 29th. All of this may have occurred and appel- 
lant could have been at Monticello the evening of the 
27th. In fact, appellant’s testimony and the records of 
the Great Northern Hotel indicate very strongly that ap- 
pellant is mistaken about being in Chicago the evening 
of December 27th, and when the appellee’s testimony is 
considered and the number of witnesses testifying that 
they saw appellant in Monticello the evening of Decem-— 
ber 27, 1921, we cannot say that the verdict of the jury 
is against the manifest weight and preponderance of the 
testimony. 

The testimony of the relatrix is not free from con- 
tradictions and corrections and exceptions are made to 
the rulings of the Court in refusing to permit appellant 
to ask impeaching questions in connection with the tes- 
timony given by relatrix on the 
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former trial. However, 
in most cases relatrix answered admitting the differences 
in her testimony, which in very many cases were upon 
immaterial matters. In other cases the ground for im- 
peachment had not been laid, the complaining witness 
not having been interrogated thereunto, and was incom- 
petent. Regnier v. Abbott, 2 Gilman, 34; Johnson v. The 
People, 140 Ill. 354, and even though there are some er- 
roneous rulings in this regard the judgment should not 
necessarily be reversed. People v. Strand, 268 Ill. 542; 
Common v. People, 39 Ill. App. 31. 

On the trial the Court gave nineteen instructions for 
appellant and twenty-two for appellee. The appellant 
has objected to and assigned error upon the giving of 
each and every one of the instructions for appellee, and 
appellant has argued the assignment of error upon each 
instruction. It will be impossible to set out all the points 
raised as to each instruction and as to many of them it 
will not be necessary. We shall cover such as we deem 
necessary to a conclusion upon the case. 

It is objected that the first instruction does not in- 
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form the jury as to the charge against the appellant, yet 
it does state that the question to determine is, whether 
appellant is the father of relatrix’s child. This is sub- 
stantially the issue required by the statute to be made up. 

Instruction number two, while not commended, has 
been held not error, as a preliminary instruction upon 
determining the credibility of witnesses and weight to 
be given testimony where other instructions amplify up- 
on the subject. North Am. Restaurant v. McElligott, 
227 Ill. 317. 

Instructions number three and four are not subject 
to the criticisms made by appellant. 
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Instruction number five, informing the jruy that 
they should, under certain circumstances, take into con- 
sideration the conduct and demeanor of the witnesess, 
together with all the other evidence in the case, has been 
criticised in form but held not reversible error. Heenan 
v. Howard, 81 Ill. App. 634. In J. G. R. R. Co. v. Burke, 
112 Ill. App. 421, an instruction informing the jury what 
it was their duty to consider in determining credibility 
was held to be error, but not necessarily reversible error 
in every case. However, appellant, in his nineteenth in- 
struction presented substantially the same rule of law, 
that in determining the weight to be given to the testi- 
mony of the several witnesses the jury should take into 
consideration their interest, etc., their demeanor, etc., 
and their apparent fairness, etc. 

Appellee’s instruction six was approved in substan- 
tially the same form in Johnson v. The People, supra. 

Appellee’s seventh instruction is subject to the same 
criticism as appellee’s fifth and appellant’s nineteenth 
instructions. The instruction does confine the jury to the 
evidence, facts and circumstances proven on the trial and 
is not subject to that vart of the criticism directed ag- 
ainst it. 

Appellee’s eighth instruction informs the jury that 
the proceeding is civil, though criminal in form, and that 
the only question for the jury to determine is, whether 
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the appellant is the father of the child in question. The 
instruction further states the law, as to the payments to 
be imposed by the Court in case the jury found the de- 
fendant guilty. The instruction to the jury as. to the 
amount of the penalties was error. The People v. Welch 
143 Ill. App. 193; People v. Welch was reversed but there 
were other 
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sufficient assigznments of error set out and 
established. The admission of hearsay testimony in 
People v. Welch, supra, was shown of statements made 
by the complaining witness to various persons, and erron- 
eous instructions, and it is not shown that the Court 
would have reversed the case on this instruction. In 
Peonle ex rel v. Preston, 188 Il]. App. 93, a similar in- 
struction was given, and it was held argumentative and 
improper, but there were other sufficient grounds upon 
which the cause was reversed. 

Appellee’s tenth and eleventh instructions do not 
state the law incorrectly, but could have stated it better. 
Appellee’s twelfth instruction omits to use the word 
“solely” in connection with the number of witnesses tes- 
tifying to determine the preponderance of the evidence, 
but in this respect the instruction could not have prejud- 
iced appellant. We do not think the jury could have been 
misled by this construction. 

The thirteenth instruction for appellee informed the 
jury, substantially that the date of the charge set out in 
relatrix’s complaint was immaterial, if the jury believed 
from all the evidence that relatrix had made a mistake 
in fixing said date, and the jury believed from the evi- 
dence that appellant was the father of the child. Ap- 
pellant contends that this is error and that where the 
evidence shows but one act of intercourse within the per- 
iod of gestation, appellee is bound by the date charged 
in the complaint. The date is specified as on the 30th 
day of December, 1921 and not under a videlicit. The 
proof tends to show that the only act of intercourse with- 
in such period took place December 27th. 

It has been held in instructions in certain cases, it is 
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error to instruct the jury that the date of the charge was 
imma- 
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terial where the date went to the credibility of 
the witness, or where for some other reason defendant’s 
defense was prejudiced by the variation of the proof. 
Matteson v. The People 122 Ill. App. 66, but the rule is 
that the relatirix is not bound by the date of the charge 
in the complaint, as a pleading, where an act of coition 
is proven within the gestation period. Holcomb v. The 
People, 79 Ill. 409. In this case the court said: ‘The 
question is, whether appellant is the father of the child, 
and it matters not whether he became so on one day or 
another. Shall it be said that, in all other cases, crim- 
inal and civil, the precise day is not material, and that 
it shall be in this? Shall we hold that public policy re- 
quires that the law shall be so strictly construed and so 
rigidly administered, that fathers of bastard children 
shall escape supporting their illegitimate offspring, and 
that the community shall be burthened therewith? 
Neither public policy, reason nor justice requires it, nor 
does precedent sanction it.” 

In this case relatrix testified to the mistake in the 
date of the charge, and states that she swore to all of 
the complaint except as to the date, but informed the 
State’s Attorney that she could not, at that ime, be cer- 
tain of the date. The issue in both trials was centered 
around December 27, 1921, and appellant was in no man- 
ner prejudiced by the variation as to date. 

Some statements of the witness to the State’s At- 
torney, not in the presence of appellant, were incompet- 
ent and should have been excluded, upon objection made, 
but were not prejudicial. The criticism of appellee’s 
fourteenth instruction is very hypercritical and what we 
have said as to the thirteenth instruction applies to the 
fifteenth. 
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Instructions sixteen and seventeen, merely inform 
the jury that if they believe from all the evidence that 
appellant had opportunity to and did have sexual inter- 
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course with the relatrix on or about the date alleged, the 
jury should not presume that some other person was the 
father of said child, unless such presumption was based 
upon some evidence in the case. The instructions are 
not subject to the criticism made against them. 

Instructions eighteen and nineteen warn the jury 
that they are not to be moved or swayed by prejudice or 
sympathy, and that they should not acquit the defendant 
because the defendant was an evangelistic singer, if they 
believed he was such, or by prejudice against the said 
relatrix, because she may not be the equal socially and 
mentally of the appellant, if the jury so believed from 
the evidence. Appellant’s fourteenth instruction was of 
the same nature, but only mentioned feelings of sympathy 
toward the prosecutrix and influence of emotions against 
the appellant. ‘No cases are cited by appellant and from 
all the testimony in the case we cannot hold that the in- 
structions are subject to the criticisms made or prejud- 
icial to appellant. 

Instruction number twenty merely states that one 
of appellant’s defenses is what is known in law as an al- 
ibi and the nature of the defense of an alibi. It is not 
error that this instruction does not contain all of the ele- 
ments in the case. It does not purport to contain any of 
the elements in the case except the matter of the alibi. 

The instructions are to be taken as a series. Appel- 
lee’s twenty-first instruction is severely criticised and in 
effect: informs the jury: that, first, where the People make 
out such a case as would sustain a verdict of guilty, and 
second, the de- 

Page 19 

fendant offers evidence, the burden 
is on him to make out that defense, and third as to an 
alibi and all other like defenses that tend to overcome 
the case made out by the People, or to evenly balance the 
testimony made out by the People when the proof is in, 
fourth, then the primary question is,—the whole evidence 
being considered, both that given for the defendant and 
for the People,—is the defendant guilty by a preponder- 


ance of all the evidence, facts and circumstances, if any, 
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proven in the case? 

Appellant contends that the language of this instru- 
cition places the burden of proof as to any such defense 
upon appellant and-is error. The instruction does not 
require the appellant to establish the defense by any de- 
gree of proof. It does not mention the matter of proof. 
It merely states that the “burden is upon him to make 
out that defense;” in other words, the burden is not up- 
on appellee to negative such a defense. The instruction 
in the fourth part, to which all the preceding is prelimin- 
ary and leading up, states the true rule. In Eggman v. 
Nutter, 155 Ill. App. 390, it was held, page 393: 

“In the giving of plaintiff’s third and fifth instruct- 
ions the court erred, as they are not accurate statements 
of the law. The fifth instruction told the jury in sub- 
stance that it was incumbent on the defendant to estab- 
lish by a preponderance of the testimony the truth of 
the defense which they have pleaded before they could 
recover, and the same meaning is to be found in the third. 
‘Upon the whole case the burden of proof is on the plain- 
tiff to show such a state of facts as would authorize him 
to recover.’ Conkling v. Olmstead, 63 Ill. App. 649; Mer- 
ritt v. Dewey, 218 III. 605.” 
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Appellant further objects to this instruction because 
taken with instruction number one it does not state the 
issue in the case, and appellant contends that none of the 
instructions in the series state the full issue to the jury. 
Section four of chapter seventeen (Smith-Hurd Rev. 
Stat. 1923) provides that the court shall cause an issue to 
be made up, “whether the person charged, aforesaid, is 
the real father of the child or not.” This is the statut- 
ory issue and all of the issue. 

Appellant contends that the instructions should coy- 
er the facts effecting such child a bastard, that the mo- 
ther was unmarried and the child born alive. Such facts 
may be placed in issue and rebutted on the trial, and 
where such facts are disputed in any manner upon the 
trial, they become part of the issue. In this case the 


proof showed that the relatrix was a single person and 
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that the child was born alive and was still living. This 
testimony was not disputed or inquired into by appellant. 
Such facts were, therefore, not a part of the issues sub- 
mitted to the jury. As to facts about which there can 
be no controversy, it is not error to assume their exis- 
tence in an instruction. O’Rourke v. Sproul, 241 Ill. 576. 
The instruction given was not error in this case and the 
issue was properly presented to the jury in several of ap- 
pellee’s instructions. If there was any question about 
the sufficiency of the issue presented to the jury, it is 
sufficient to say that several of appellant’s instructions 
presented the issue in substantially the same language. 

To one of the instructions given, appellant makes the 
objection that it does not inform the jury that they should 
be guided by the instructions of the Court in determining 
the issues submitted. Neither the instructions given 
for appellee or for the appellant 
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contain this direction. 
A party cannot complain of an error in instructions where 
the same error is found in the instructions offered by the 
complaining party. McInturff v. Insurance Co. of N. A. 
248 Ill. 92; Hardig v. St. Louis Nat. Stock Yards, 242 Ill. 
444; Brennen v. The Chicago and Carterville Coal Co. 241 
Ill. 610. 

We have carefully reviewed all of the instructions 
given for appellee in this case, and while some of them 
are not free from error and a part of them could have 
expressed the rules of law more tersely, we are not able 
to say that any of the instructions in this case contain 
such error that the verdict and judgment of the lower 
court should be reversed. 

There were expressions by the Court, in making rul- 
ings, such as, “She didn’t respond as you wanted her to,” 
“I think the witness is taking care of herself,” “That is 
good enough,” and other like expressions which were en- 
tirely out of place and should have been omitted, but we 
are unable to determine that appellant was prejudiced 
thereby. Certain statements were made by counsel for 


appellee, in the argument before the jury, that were ob- 
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jected to on the ground that they were inflammatory 
and tended to create prejudice with the jury, but upon a 
careful examination of these statements they were with- 
in the line of argument from inferences to be drawn 
from evidence before the jury. Appellant objects to the 
manner of argument by counsel on the submission of the 
cause. Appellee was represented by three counsel and 
appellant by two. Over the objection of appellant, coun- 
sel addressed the jury alternately. First appellee open- 
ed the argument and was followed by one of the counsel 
for appellant, then a second argument was submitted by 
a counsel for appellee, after which counsel for appellant 
closed his case 
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and the closing argument was made by 
counsel for appellee. It is contended that appellee’s full 
opening statement should have been made before appel- 
lant’s counsel was compelled to reply. However, appel- 
lant’s counsel did have opportunity to reply to appellee’s 
full statement of the case. Such matters are within the 
discretion of the Court and where an abuse of discretion 
is not shown, the cause should not be reversed. 

We have given a great deal of time to an examina- 
tion of the record and a consideration of this case. That 
the record is not free from error is substantially admit- 
ted and is easily discernible upon examination. These 
errors are, however, slight and the question arises, whe- 
ther substantial justice has been done or whether appel- 
lant would have an opportunity to arrive at a different 
result upon another trial. In the view this Court has 
taken of the case, the jury were amply warranted in ar- 
riving at the verdict found on any submission of the com- 
petent evidence produced. Appellant’s testimony that 
he had only a casual acquaintance with the relatrix and 
met her not over twice a year, is flatly contradicted by 
his letters and postal cards covering a period of nearly 
two years. As to appellant’s testimony that he was in 
Chicago on the evening of December 27, 1921, while the 
testimony of Ada Overweiser is somewhat corroborative, 
appellant’s testimony and the records of the Great 


Northern Hotel are nearly sufficient to refute appellant’s 
claim that he was in Chicago on the evening in question. 
These matters, in connection with the numerous, unim- 
peached witnesses who testify that they saw him in 
Monticello on the evening of December 27th, will render 
it impossible, in the view of this Court, for appellant to 
ever secure a different verdict from a 
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fair and impartial jury. 

That there is error in the record is not always ground 
for reversal. In Young v. McConnell, 110 Ill. 83, the Su- 
peme Court said, page 84: “We are not prepared to 
adopt a rule that we will reverse in every case of con- 
flict in the evidence because of some slight error in giv- 
ing or refusing an instruction. When the evidence clear- 
ly sustains a verdict, this court never reverses because 
of error in instructions, and the Appellate Court is doubt- 
less governed by the same rule, as it is required by the 
law. We can not say that court did not so act in this 
case.” 

In Knight v. Seney, 290 Ill. 11, the Court said, on 
page 25: “In our view of the law the issues could not 
reasonably have been found against plaintiff if the testi- 
mony complained of had not been admitted. No reason 
is apparent why a different result might be expected if 
this judgment were reversed, and in that state of the 
record the judgment should not be reversed for an er- 
ror in the admission of testimony of the character 
here complained of. Bettis v. Green, 171 Ill. 495; West 
Chicago Street Railroad Co. v. Maday, 188 id. 308; West 
Chicago Park Comrs. v. Boal, 232 id. 248; Casey v. Chica- 
go City Railway Co. 237 id. 140; People v. Gleminson, 250 
id. 135; People v. Halpin, 276 id. 363; People v. Craft, 282 
id. 483.” And in First Nat. Bank v. Miller, 235 Ill. 135, 
the Court said, on page 145: “While some errors were 
committed by the trial court, we do not consider them of 
a character to justify a reversal of the case. (Chicago 
and Eastern Ellinois Railroad Co. v. Rung, 104 Ill. 641; 
Hill v. Parsons, 110 id. 107.) We do not see how a new 
trial could result differently from the one here in ques- 
tion. West Chicago Park Comrs. v. Boal, 232 Ill. 248.” 
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And in ‘Greene v. Greene, 145 Ill. on page 271, the 
rule was laid down: ‘‘Conceding the position of counsel 
to be accurrate, the question would arise, whether, by 
the instruction, the jury were misled to the prejudice of 
proponents. If, upon consideration of the whole case, it 
is apparent that the instruction could have worked no 
injury, the giving of it, although erroneous, will consti- 
tute no ground for a reversal of the decree. Preisker v. 
The People, 47 Ill. 382; Young v. McConnell, 110 id. 83; 
First Nat. Bank v. Dunbar, 118 id. 625.” 

And the same rule is held in Lehigh Valley Trans. 
Co. v. Sugar Go. 228 Ill. 133; GC. & A. R. R. Co. v. Sullivan, 
Admx, 63 Ill. 293; Cohen v. City of Chicago, 197 Ill. App. 
381; I. & 1. S. Ry. Co. v. Wilson & Son, 77 Ill. App. 603. 
In the last case the Court, quoting, Conklin v. Burdick, 6 
Ill. App. 163, said: 

“ ‘There can be no question that several erroneous 
instructions were given to the jury on the trial of this 
case. We think, however, upon a careful examination 
of all the evidence in the record, substantial justice has 
been done by the verdict of the jury.’ In St. L. V. & T. 
H. R. R. Co. v. Morgan, 12 Ill. App. on page 258, the court 
says: ‘We do not regard some of the instructions as ac- 
curate, but it seems to us. that substantial justice has 
been done, and that a new trial would result in the same 
judgment.’ We cite as supporting this rule, Dishon et 
al v. Schorr, 19 Ill. 59; Boynton v. Holmes, 38 Ill. 59; 
Parker v. Fisher et al 39 Ill. 164; Watson v. Woolverton, 
41 Ill. 241; Pahlman v. King, Admx. 49 Ill. 266; ©. & A. 
R.-R. Go. v. Sullivan, Admx. 63 Ill. 294; Beseler v. Step- 
hani, 71 Ill. 400; Hewitt v. Jones, 72 Ill. 218.” 

The rule has been where the court can see, from the 
competent 
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testimony in evidence, that: substantial jus- 
tice has been done, the judgment and verdict will not be 
reversed, for error in giving instructions or in the rulings 
upon the admission of evidence. It is the opinion of this 
Court that that rule should be followed in this case. 

The judgment of the County Court of Piatt County 
is affirmed. 

Affirmed. 
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October Term, A. D. 1923 





Carl Lauver, Appellee 
Vs. 
T. H. Downing, Appellant 


Appeal from Circuit Court of Fulton County. 
SHURTLEFF, J. 


Appellee received a judgment against appellant in 
Justice Court in Fulton County, on November 24, 1922. 

The appellant sought to perfect an appeal from the 
judgment of the justice of the peace to the Circuit Court 
of said County, and on the 2nd day of December, 1922, 
which was within the statutory period of twenty days, ex- 
ecuted an appeal bondswith security as provided by stat- 
ute, and delivered the same to the clerk of that court, 
who duly apprived the bond and reguiariy mled the sane 
in his office on that date. 

On the same day and shortly prior to the filing of 
said bond with the clerk of the Circuit Court a conversa- 
tion took place between T. Mac Downing, then sole at- 
torney for the appellant, and Eugene Whiting, clerk of 
said Circuit Court concerning the payment of the filing 
fee and the issuing of a supersedeas and summons in said 
case. After the bond was filed, Deputy Clerk Edith Lilly 
placed the bond in the bond box in said office and both 
the Circuit Clerk and Deputy Circuit Clerk forgot to is- 
sue the supersedeas and summons and also forgot to 
place the case on the general docket for 
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the January Term, 
A. D. 1923, of said court. The amount of the fee was 
not actually paid by the appellant until January 2, 1923. 

The case was placed upon the docket of the court 
for the May, 1923, Term of the Circuit Court, and the ap- 
pellee, Carl Lauver, appeared specially on May 21, 1923, 
and filed his motion to dismiss the appeal for the reason 
that same had not been perfected in the manner requir- 
ed by statute in that the fee provided by law had not 
been paid, either to the clerk or the justice within twen- 
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ty days from the date of the rendition of the judgment. 
The affidavit of Glenn Ratcliff in support of said motion 
was attached to and made a part of the motion. 

The appellant moved to strike appellee’s motion 
from the files. The Circuit Court of Fulton County de- 
nied appellant’s motion to strike and dismissed the ap- 
peal upon motion of appellee and the cause is brought to 
this court for review. 

In 1919 the Legislature amended the statute, pro- 
viding for appeals from justice court, (Smith’s Revised 
Stat. Chap. 79, par. 116) and provides as follows: ‘“Ap- 
peals from judgments of justices of the peace and police 
magistrates to the Circuit or County Court, and in the 
City Court in cities in which there is a City Court, shall 
be granted in all cases except on judgments confessed, 
and in the County of Cook appeals may also be granted to 
the Superior Court of said County. The party praying for 
the appeal shall, within twenty days from the rendition of 
the judgment, pay the fee provided by law for the filing 
of such appeal, and enter into bond with security to be 
approved and conditioned as hereinafter provided, in sub- 
stance as follows: * * * * * 

“The bond shall be approved by and filed with either 
the justice 
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of the peace rendering said judgment or the 
clerk of the court to which the appeal is taken. When 
the bond is filed with the justice and payment of the fee 
for the appeal made to him, he shall suspend all proceed- 
ings in the case, and if execution shall have been issued 
he shall recall the same and shall, within twenty days 
after receiving the appeal fee and receiving and approv- 
ing the bond, file the bond in the office of the clerk of 
the court to which the appeal is taken, and pay to him 
the fee for the appeal. If the bond is filed with the 
clerk of the court to which the appeal is taken, it shall 
be approved by him, and upon the approval of the bond, 
the clerk shall issue a supersedeas enjoining the justice 
and constable from proceeding any further in said suit, 
and suspending all proceedings in relation thereto, and 
he shall issue a summons to the appellee to appear at the 
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term of the court to which the appeal is returnable, 
which summons and supersedeas shall be served and re- 
turned as summons in other cases. As soon as the super- 
sedeas, issued as aforesaid, shall be served on the justice 
who gave the judgment and the constable in whose hands 
the execution or other process may be in relation there- 
to, they shall suspend all further proceedings thereon. 
The justice shall, within twenty days after the filing of 
the bond with him and the payment of the appeal fee, 
or the service upon him of the supersedeas, deliver to the 
clerk of the court to which the appeal is taken, all the 
papers in the case and a transcript of his docket in the 
case with a certificate under his hand that said trans- 
cript and papers contain a full and perfect statement of 
all the proceedings before him.” 

The amendment of 1919 authorizes the fee in case 
of an appeal from the justice of peace to be paid to the 
justice and provides 
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for the transmission of the 
fee by the justice to the clerk of the court to which the 
appeal is taken . This provision is as follows: 

“When the bond is filed with the justice and the 
payment of the fee for the appeal made to him, he shall 
suspend all proceedings in the case, and if execution shall 
have been issued he shall recall the same, and shall with- 
in twenty days after receiving the appeal fees and recei- 
ving and approving the bond, file the bond in the office 
of the clerk of the court to which the appeal is taken, and 
pay to him the fee for the appeal.” 

The right of appeal is a statutory one, and can only 
be availed of by complying with the substantial reauire- 
ments of the statute authorizing it. In order, there- 
fore, that an appeal may be sustained, the right of the 
party of appeal must clearly appear, and it is conseauent- 
ly lost by any failure to comply with the statutory regu- 
lations. Fairbanks v. Streeter, 142 Il]. 226; People v. An- 
drus, 299 Ill. 50; Bowlesville Mining and Mfg. Co. v. Pull- 
ing, 89 Ill. 58; McCarthy v. City of Chicago, 197 Ill. App. 
564, 

It has been held that where the bond is filed with 
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the justice of the peace, the payment of the fee is man- 
datory and jurisdictional and that the same must be paid 
within twenty days from the rendition of the judgment. 
Conklin v. Tobey, 224 Ill. App. 142. 

The statute is equally mandatory where the bond is 
filed with the clerk of the court to which the appeal is 
taken. The language of the statute must be followed. 
The statute provides that the party praying the appeal 
shall, within twenty days from the rendition of the judg- 
ment, pay the fee provided by law for the filing of such 
appeal, etc. Appellant contends that the act does not 
apply when the bond is filed with the clerk of the court, 
for the 
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reason that the clerk, prior to the passage of this 
act, had the right to demand the payment of all fees in 
advance under the fees and salaries act. We do not con- 
sider that this has any bearing upon the statute govern- 
ing appeals. In any case, when the clerk of the court 
desires to pay the docket fee for the appellant, and ad- 
vances the sum, issues the summons and supersedeas, and 
dockets the cause, we know of no law which prevents him 
from doing so. But the clerk of the court did not ad- 
vance the fee for the appellant in this case and it was 
not paid until after the twenty days had expired, and the 
Circuit Court, therefore, committed no error in dismiss- 
ing the appeal. 

The judgment of the Circuit Court of Fulton County 
is affirmed. 

Affirmed. 

Page 5 


7 





F J 1 
: P 7 ; 
+) yy afi 7 , ’ j ? 
- ive 3% | ¥ F 
‘ ite Tiridosed et bee wo odes 
: A ‘ jtin 
Hi nts ih 2U ri Vai 














el yok AE bel ve iho 
i ‘ rn 
i bY ’ [ a eI Line ost! 
ot o's j finda aot rn A Plt 
, 
;. 
4 t 
' ei 
ay. 4 
is 
D 
Lees an 
Hl y yaad ; 
a A e 
aa) ’ mw mI USE ralg 2) sAo0U 
- . 
rate + ae RT Git) 
i fae tT cnt o9npe 
tila , tis. ERC bee. bth 1: SURG 
: it tith Wee ' a? qa diie lids btke fit 
‘ ue 
i i » 1G Siods (FU) pfotes 
fh Prayer rei l* spony 
penea dies © do fit 
iy \ it? apt) hu tii FEU IT, only 
iy 
: H 
& 
: . 
_ 
jee 
~ - 
=— 





4] Gj 


a 
Fi 
Sh DH FT 
2 ww) Ls 
General No. 7685 Agenda No. 53 


October Term, A. D. 1923 


Forest G. Gyles and Lloyd H. Worth, doing business as 
the Worth-Gyles Grain Company, Appellee 
vs. 


Hasenwinkle Grain Company, a corporation, Appellant 
Appeal from McLean County Circuit Court. 


SHURTLEFF, J. 


This is a suit in assumpsit on the common counts to 
recover an alleged indebtedness of $517.04. Appellant 
pleaded in defense an indebtedness owing by the appel- 
lee which had been assigned to appellant. A demur to 

the plea was sustained. Affidavits of claim and merit and 
the plea of general issue were withdrawn. Appellant 
stood by its plea. Judgment for $517.04 and costs was 
entered in favor of plaintiff, from which the defendant 
appealed. 

Appellant, a grain company, transacted business with 
the Worth-Gyles Grain Company, a partnership, consist- 
ing of Lloyd H. Worth and Forest G. Gyles. It is alleged 
that there is a balance of account of $517.04 due from 
the appellant to the partnership. On January 26, 1923, 
Gyles commenced this suit as an individual against appel- 
lant and filed an affidavit of claim with common counts. 
Appellant pleaded the general issue and filed an affidavit 
of merits denying that he owed Gyles. Gyles amended 
his declaration and affidavit of claim on February 17, 1923 
to show that the alleged debt was owing to the partner- 
ship, and made Worth 
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a party plaintiff. Appellant did not 
at that time plead to the new declaration. 

On February 23, 1923, appellant acquired a claim of 
$538.02 against the partnership and notified Gyles and 
Worth. On February 26, three days later, the partner- 
ship assigned its chose in action to A. E. Behrendt and 
on March 2, 1923, attorneys for the partnership noted 
the assignment on the record of the suit and filed the 
written assignment in the cause. 
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Appellant had no notice of the assignment before 
March 2. On March 6th appellant filed a plea against the 
new actual plaintiff, setting up the claim of $532.02 
against the partnership which it had acquired before the 
assignment from Gyles to Behrend was made and before 
defendant had notice of the assignment from Gyles to 
’ Behrendt, appellee. 

The trial court held that the plea offered to set off 
a claim acquired after beginning of suit and sustained the 
appellee’s demurrer to the plea. 

Appellant withdrew its plea of general issue and 
stood by its special plea. The affidavits of claim and mer- 
it were withdrawn and the court rendered judgment on 
the demurrer. 

Appellant assigns as error that the trial court refus- 
ed to permit it to plead the Worth-Gyles partnership debt 
of $538.02 acquired by appellant before this suit was as- 
signed to E. A. Behrendt as a defense against the right 
of Behrend to recover money owing to the Worth-Gyles 
partnership. 

Appellant contends that, ‘upon the existence of those 
equities which move the courts to allow set-offs unavail- 
able at law a set-off may be allowed of a claim accruing 
after the commencement of the action,” citing 34 Cye. p. 
751 (note 18) and Eigenman v. Clark 

Page 2 

21 Ind. App. 129 
(51 N. E. 725.) In this case plaintiff, assignee, brought 
suit upon an indorsed note, upon which defendant claimed 
to have made a payment to the payee after suit brought. 
It was shown that the note was assigned after maturity, 
of which the defendant had no notice, and that the defen- 
dant was surety for the payee and that the payee was in- 
solvent. In this case the court held it was an equitable 
set-o1 and could be pleaded regardless of the statute re- 
quiring set-offs to be availing at the time of the com- 
mencement of suit. The rule is that a demand not own- 
ed by the defendant at the commencement of the action 
cannot as a general rule be set-off in equity (34 Corpus 
Juris, 756); and although plaintiff is insolvent, a demand 
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against him purchased with full knowledge of the insol- 
vency, does not afford equitable ground to deviate from 
the rule (34 Corpus Juris, 756). 

It has been held by our own courts that a_ set-off 
must be a subsisting demand at the time of the begin- 
ning of suit. Pettis v. Westlake, 3 Scam. 535; Kelly v. 
Garrett, 1 Gil. 649; Ellis v. Cothran, 117 Ill. 461; Felthou- 
sen v. Lanward Company, 159 Ill. A. 417. 

Plaintiffs instituted this suit against appellant be- 
fore appellant acquired its claim from the San Jose Co- 
operative Company. The law is well settled that a debt- 
or can not buy up claims against a plaintiff after suit is 
brought against him and, by producing them on the trial, 
defeat plaintiff’s action and subject him to the payment 
of costs (Pettis v. Westlake, 3 Scam. 535). 

It was held in Ellis v. Cothran, supra: “In pleading 
a set-off, the defendant assumes the position of a plain- 
tiff, and is required to prove the same facts which he 
would be required to 
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prove if he had brought an original 
action on his demand. (Kelly v. Garrett, 1 Gilm, 649.) 
A defendant, after suit brought, can not purchase claims 
against the plaintiff and set them up as a defense, nor 
can he recover upon demands becoming due after he has 
been sued.” 

Appellant cites cases, Barber v. Barth, 192 Ill. 460; 
First National Bank v. Hogg Co. 181 Ill. App. 220; Chicago 
Title & Trust Co. v. Aff, 183 Ill. 91 and Section 18 of 
Chapter 110, Practice Act of this State, where it is held 
and provided: “The assignee of a chose in action takes 
subject to all equitites and set-offs existing at the time 
of the assignment.” We have examined all of these 

cases and the statute and in none of the cases or in the Act 
is the question of an assignment and notice, after suit, 
brought, raised. 

Appellant further contends that the action of as- 
sumpsit is an equitable action and judgment in such action 
should be entered only for the sum which ought to be 
paid, citing Smith v. Riddell, 87 Ill. 169. It was held in 
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Smith v. Riddell, supra: 

“The action of assumpsit is an equitable action, and 
judgment in such action should be entered only for the 
sum which ought to be paid. Courts look at the sub- 
stance rather than the form of contracts, and seek for 
the real intention of the parties, from a consideration of 
all parts of the contract. The intention thus ascertained 
is the essence of the contract, and to this legal effect is 
given.” 

We do not see how this contention can change the 
rule of law as to pleading a set-off. The Worth-Gyles 
Grain Company brought suit against appellant on Janu- 
ary 26, 1923, in the name of Gyles alone. On February 
17, 1923, plaintiff amended by making his partner Worth 
a co-plaintiff, and the partnership was known as the 
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Worth-Gyles Grain Company. At that time appellant 
had no set-off against this claim. Appellant did not pro- 
cure the set-off until February 23, 1923. If " appellant 
could not plead this set-off against the Worth-Gyles Grain 
Company at any time in this suit, why should it be per- 
mitted to plead the same against the assignee of the for- 
mer plaintiffs? 

Appellant shows no equity or extraordinary circum- 
stance as a reason for presenting the set-off in this suit, 
even if the courts of this State should concede a rule sim- 
ilar to the holding in the Indiana case. It is not claimed 
that the Worth-Gyles Grain Company is insolvent or that 
there is any reason preventing appellant from recovering 
the amount of the set-off from that corporation direct. 
Appellant does not present a set-off owing from the as- 
signee, the substituted plaintiff, to appellant. That ques- 
tion is not in this case. The set-off in question is pre- 
sented against the Worth-Gyles Grain Company, the right 
to which must have been subsisting at the time this suit 
was brought or when the partnership was brought into 
the case. 

The court below correctly ruled in sustaining the de- 
murrer to appellant’s plea and the judgment of the lower 
court should be affirmed. 

Judgment affirmed. 
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General No. 7689 Agenda No. 56 
October Term, A. D. 1923 





JUL 20 59 


The New Idea Spreader Company, Appellant 
vs. 
Meade McClatchey, Appellee 


Appeal from Circuit Court, Fulton County. 
SHURTLEFF, J. 


This is an action in assumpsit in which appellant 
seeks to recover the sum of $561, being twenty per cent 
of the contract price for certain merhandise appellee 
agreed to buy from appellant, as liquidated damages, un- 
der the terms of a contract of March 30, 1920, contained 
in the first and second amended counts of the declarat- 
ion. 

Appellee filed four pleas to said declaration, viz: (1) 
non-assumpsit; (2) release before suit brought; (8) ac- 
ceptance by plaintiff of merchandise referred to in 
amended declaration, in full satisfaction and discharge 
of the sums mentioned in said declaration; and (4) that 
the provision in the contract providing for the payment 
of twenty per cent of the contract price plus twice the 
freight from the factory, was inserted therein not as 
liquidated damages, but as a_ penalty and in terrorem 
for the purpose solely of insuring the prompt perform- 
ance by defendant of the contract by reason whereof 
plaintiff is not entitled to recover said sum as liquidated 
damages. 

A demurrer was interposed to the fourth plea and 
overruled, appellant standing by its demurrer. 
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A trial was had before a jury and at the conclusion of 
the evidence both parties asked a peremptory instruct- 
ion. The court gave the instruction asked by defendant 
and entered judgment on the verdict in favor of defen- 
dant for costs. 

The provisions of the contract material to an under- 
standing of the issue presented by this record are as fol- 
lows: 

“The party of the second part agrees not to counter- 
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mand this order except on payment to the party of the 
first part of 20 per cent of the net amount of the goods 
herein purchased, and twice the freight from the fac- 
tory on any goods, which may have been shipped, as liq- 
uidated damages. 

“The title to and ownership of all goods shipped un- 
der this contract shall remain vested in the party of the 
first part until the price thereof shall be paid in cash, or 
until all notes given under this contract are paid, but 
nothing in this contract shall be deemed as releasing the 
party of the second part from his or their obligations to 
paying for said goods as per the notes herein contempla- 
ted.” 

Appellant in making out its case introduced the con- 
tract; two letters from appellee countermanding ship- 
ment of merchandise, and a letter from appellant to ap- 
pellee dated July 3, 1920, stating that the letter of appel- 
lee of the 29th reached appellant too late to stop ship- 
ment and that car containing merchandise went forward 
on July lst. 

From the testimony of the manager of the Peoria 
branch of appellant and the testimony of the agent of 
the T. P. & W. Railway it appears merchandise was ship- 
ped from Coldwater, Ohio, to appellee on July 2, 1920, 
and not on July Ist, as claimed in letter of appellant. 
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On July 21, 1920, appellant wrote the following let- 
ter to the agent of the T. P. & W. Railway at Canton, 
Illinois: 

“T, P. & W. Freight Agent, 

Canton, Illinois. 

Dear Sir: 

The accrued demurrage on the car of Spreaders, be- 
cause of Mr. McClatchey failing to unload them must be 
paid by Mr. McClatchey. 

Please keep this in mind and do not let the charges 
follow to destination with the freight charges. 

Yours very truly, 
New Idea Spreader Company, 
I. P. Smith, 
Manager.” 
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The car containing the merchandise was received at 
Canton, Illinois, on July 12th by the T. P. & W. Railway. 
Appellee refused to accept delivery of same. Car re- 
mained in Canton until July 22d. The demurrage charg- 
es amounted to twentythree dollars. The railroad agent 
as Canton wired the general freight agent on July 22, 
1920, stating appellee refused to unload merchandise and 
asked for instructions as to disposition of ear. In answer 
to his wire the general freight agent instructed him to 
let full car go forward to Ferris. 

Gn July 23d car containing merchandise was forward- 
ed to Ferris, Illinois. Appellee paid the demurrage 
charges of twenty-three dollars. 

The manager of the Peoria branch of appellant stat- 
ed that he gave general freight agent of T. P. & W. Rail- 
way instructions to communicate with appellee that ap- 
pellant would take spreaders and ship to Ferris if appel- 
fee would take care of demurrage. That appellee acted 
on his statement, paid demurrage, and spreaders were 
shipped by appellant‘s instructions to Ferris, Illinois, and 
were resold without loss to appellant. 

The foreging arrangement was made by the Peoria 
representative of appellant after a telephone conversat- 
ion with the director of branches of appellant located in 
Chicago. 
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The spreaders were shipped to Ferris pursuant to 
directions of appellant’s manager at Peoria, Illinois, and 
the account of appellant against appellee was closed. 

A credit memorandum was issued by the home of- 
fice of appellant at Coldwater, Ohio, passed through the 
Peoria office and was delivered to appellee. 

The credit memorandum referred to was subsequen- 
tly identified by appellee and introduced in evidence. {t 
is in the words and figures following: 

“Credit Memorandum 
The New Idea Spreader Co. 
Manufacturers of 
Manure Spreaders. 
Coldwater, Ohio, 
8-20-20 
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Mead & McClatchen, 
Canton, Ill. 
We credit your account as follows: 


To Spreaders retd to one transfer Weishart Bros., 
Ferris, Ill. 


15—No. 26 Nisco—177.00 _-______________ 2655.00 

6—Straw att— PAS O10 5 eee 150.00 
$2805.00 

No. 10 

Salesman” 


From the foregoing memorandum taken in connect- 
ion with the evidence of the manager of the Peoria 
branch, at the time covered by the transaction, it ap- 
pears appellant fully confirmed and ratified the action of 
its district manager by the issuance of the credit mem- 
orandum which was forwarded from Peoria by mail to 
appellee. 

It further appears that appellee never had any other 
account with appellant, so it follows that the credit mem- 
orandum referred to merchandise shipped under con- 
tract of March 30, 1920. 
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Appellant contends that the court below erred in 
overruling appellant’s demurrer to appellee’s fourth 
plea and both parties have made extended arguments, 
citing authorities as to the merits of this plea. In the 
view we have taken of this case, it will not be necessary 
to pass upon this contention. Appellee presented three 
additional pleas, all conceded to be good and sufficient 
pleas, and if the judgment for appellee can be predicated 
upon either of the good pleas, it will be sufficient to sup- 
port the judgment. Appellant contends that the appel- 
lee, having admitted the making of the contract and de- 
pending upon the plea of release, it is in effect a plea of 
confession and avoidance, on the part of appellee, and the 
appellant having made out a prima facie case, the court 
under no circumstances had a right to direct a verdict, but 
that the issue was for the jury. Appellant cites Gault v. 
Babbitt, 1 Il]. App. 130. In this case the charge was 
slander and the defendant filed the plea of the “General 
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Issue” and there was a stipulation that the defendant 
might show any facts in justification that could be prop- 
erly pleaded specially. It was held that the defendant 
had only justified to a part of the charge. However, in 
this case, the court says: “Indeed, as we understand the 
law, no amount of evidence in support of a plea in con- 
fession and avoidance, can justify a court in taking from 
the jury the finding of the issue under it.” 

No authorities are cited by the court: and where the 
only issue is the existence or continuance of a contract, 
we question whether such rule is the law applicable to 
the case. Appellant also cites 
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Offutt v. Columbian Ex- 
position, 175 Ill. 472, in which no such question was in- 
volved. It was, however, held in Offutt v. Columbian 
Exposition, supra, p. 474: 

““ “There may be decisions to be found which hold 
that if there is any evidence—even a scintilla—tending 
to support the plaintiff’s case it must be submitted to 
the jury. But we think the more reasonable rule whick 
has now come to be established by the better authority, 
is, that when the evidence given at the trial, with all in- 
ferences that the jury could justifiably draw from it, is 
so insufficient to support a verdict for the plaintiff that 
such a verdict, if returned, must be set aside, the court 
is not bound to submit the case to the jury, but may dir- 
ect a verdict for the defendant. (Pleasants v. Fant, 22 
Wall. 120; Randall v. Baltimore and Ohio Railroad, Co. 
109 U. S. 478; Metropolitan Railway Co. v. Jackson, 3 App 
Cas. 193; Reed v. Inhabitants of Deerfield, 8 Allen, 524; 
Skellenger v. Chicago and Northwestern Railway Go. 61 
Iowa, 714; Martin v. Chambers, 84 Ill. 579; Phillips v. 
Dickerson, 85 id. 11)’ ” 

Appellee’s defense in this case is not confined to the 
second and third pleas. The whole defense rested sub- 
stantially upon the contention that there was no longer 
any subsisting contract between the parties at the time 
the suit was brought. 

A plea of the general issue, in an action by the seller 
for breach of the defendant’s agreement to receive mer- 
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chandise, puts the plaintiff upon proof of the material 

allegations of the declaration. The Iroquois Furnace 

Company v, The Bignall Hardware Company 201 III. 297. 
Page 6 

The plea of the general issue puts upon the plaintiff 
the burden of not only proving the contract, but also the 
breach of it as assigned in his declaration. 

Under the plea of the general issue in assumpsit, the 
defendant may give evidence that the contract sued up- 
on was void or voidable in law; or if good in point of law, 
that it was performed by payment or otherwise; or if un- 
performed, that there was some legal excuse for the non- 
performance—as, a release or discharge before breach, 
or non-performance by the plaintiff of a condition pre- 
cedent. 

The question in assumpsit under the general issue is 
whether there was a subsisting debt or cause of action at 
the time of commencing the suit; anything which goes in 
discharge of the promise upon which the action is found- 
ed, is admissible under the general issue, and any mat- 
ter which shows that the plaintiff never had a cause of 
action may also beg iven in evidence under this plea. 

Evidence of the rescission of the contract sued upon 
is properly admissible in evidence, under the general is- 
sue in actions of assumpsit. Ward v. Athens Mining Co. 
98 Ill. App. 227. 

In an action of assumpsit, evidence is admissible un- 
der the general issue which tends to show that the plain- 
tiff assented to the abandonment and repudiation by the 
defendant of the contract in suit. 

Where one party to a contract seeks to abandon the 
same and the other party thereto by conduct has acqui- 
esced in such abandonment and affirmatively taken a 
position inconsistent with its existence, the contract is 
deemed to have been abandoned by both parties and to 
be no longer operative as against either of them. McKen- 
na v. McKenna, 118 Ill. App. 240. 
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There was no dispute in this case but that appellee 

entered into the contract with appellant. It was further 
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shown by appellee, and not disputed in the case, but that 
appellee countermanded the order of June 29, 1920, be- 
fore the shipment of the goods and notified appellant, 
both at its head office in Ohio and at its sales agency at 
Peoria. It is further shown and undisputed that on the 
arrival of the goods appellee refused to accept them and 
the car stood upon the tracks at Canton unloaded for sev- 
eral days, until the demurrage charge of the railway 
company amounted to twenty-three dollars. 

Appellee further proved by the agent of the appel- 
lant, in authority at the general sales agency of appellant 
at Peoria, that an arrangement was made with appellee, 
by which appellee was to pay the qemurrage charge at 
Canton and the appellant was to accept the goods back 
from appellee. This arrangement was carried out. Ap- 
pellee paid the charge for demurrage and appellant ship- 
ped the goods to Ferris, Illinois, and the testimony shows 
that the goods were distributed to the trade, without 
loss or pecuniary damage to appellant. At least, no 
damage is shown other than the agreed damage recited 
in the contract. 

Some effort was made to question the good faith of 
appellant’s former agent, who negotiated this transact- 
ion, but nothing tangible was shown, and appellant, with 
full knowledge of the facts, on August 20, 1920, from its 
main office in Coldwater, Ohio, sent appellee a credit 
statement for the entire account and the matter was 
closed. Under this state of the proof regardless of the 
merits of appellee’s fourth plea and the construction of 
the contract between the parties, there was no issue of 
fact or evidence tending to make an issue of fact before 
the jury 
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There were rulings by the Court upon the admis- 
sion of certain letters, written by appellant’s General 
Agent or Manager at Peoria, which were refused, but ap- 
pellant has not assigned error on these rulings, or pres- 
ented or argued any question as to these rulings. Some 
question was raised by appellant as to the authority of 
its former general manager at Peoria and appellant’s 
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written contract with and authority to him was read in 
evidence, and we think under the terms of the written 
agreement appellant’s agent had full authority to settle 
and adjust the matter with appellee. This adjustment, 
having been made and having also been ratified by ap- 
pellant at its general offices at Coldwater, Ohio, there 
was no longer any subsisting contract between the parties 
at the time this suit was brought and the Court commit- 
ted no error in taking the case from the jury and_ in- 
structing a verdict for appellee. 

The judgment of the lower court is affirmed. 

Affirmed. 
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General No. 7690 9 $f Ny ofl e 6G 3 pe 


October Term, A. D. 1923 
J. S. Bache & Co., Appellant 


vs. 





yw. 20709 


Kempton Farmers Elevator Company, Appellee 
Appeal from the Circuit Court of Ford County. 


SHURTLEFF, J. 


Appellee brought suit in the Ford County Circuit 
Court to recover a balance of $2406.42 paid out by appel- 
lant for purchases and sales of grain made for appellee, 
on the Chicago Board of Trade. Appellant’s declaration 
consists of one common count in assumpsit for a balance 
for grain bought and sold by appellant for appellee, with 
a bill of particulars of the trades set out in the count and 
the common counts. Appellee pleaded the general issue, 
with a notice of set off that appellee would offer proof 
on the trial that appellant, at the time of bringing suit, 
was indebted to appellee in the sum of five hundred fifty 
dollars upon a check, which is set out and which was is- 
sued in the name of appellants without the knowledge 
or authority of appellee, and stating that on the “trial 
defendant will set off and allow to plaintiff any demand 
that the plaintiff may prove according to law against the 
defendant, so much of said sum of money due the defen- 
dant from plaintiff, as will be sufficient to satisfy any 
claim of plaintiff, proven as aforesaid, and defendant will 
ask a judgment back, ete.” 
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There was a trial by the court, a jury being waived, 
and a finding and judgment for appellee, and the record 
is brought to this court by appeal for review. 

The testimony shows that appellant is engaged in 
the business of buying stocks, grains and provisions, hav- 
ing their principal office in New York; that they are 
members of the Board of Trade of the City of Chicago 
and have an office in Chicago; that appellee, Kempton 
Farmer’s Elevator Company, was incorporated for the 
sum of eighty-five hundred dollars, having its principal 
office at Kempton, Ford County, Illinois, the incorporat- 
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ors numbering about one hundred fifty farmers, living in 
and about the neighborhood of Kempton. The purpose 
of its incorporation, stated in the Charter, reads: 

“The object for which it is formed is to own, con- 
struct, operate and lease a store building, or store build- 
ings, one or more, an elevator or elevators, one or more, 
and to buy, sell, barter, exchange, handle, deal in, store 
and ship, all kinds of grain, seeds, and other farm ‘prod- 
ucts, of every kind and character and description.” 

On the 14th day of October, A. D. 1919, the appellee 
entered into a contract with one A. J. Hartquest, in 
which the said Hartquest became the General Manager 
of the said Elevator Company at Kempton. It provides 
in part as follows: 

“That the party of the second part shall and will un- 
dertake the general management of the said business of 
the said Party of the first part, at Kempton, IIl., afore- 
said, and shall and will conduct such business to the best 
of his ability and discretion, under and in accordance with 
tire said party of the first part, by and through the order 
of its directors, the said party of the 

Page 2 
second part, shall and 
will take charge of the money, and all other property of 
the said party of the first part used in the conduct of its 
said business. * * * * 

“Said party of the second part further covenants 
and agrees not to make any sale, or sales, purchase or 
purchases, in the name of or on account of the party of 
the first part, of any grain, of any kind, on or through 
any member of the Board of Trade of Chicago or else- 
where, unless directed to do so, by a resolution of the 
Board of Directors of the said party of the first part duiy 
and regularly adopted. * * * *” 

At the time of the transactions set out in plaintiff's 
amended bill of particulars, appellant maintained offices 
at Kankakee, Hlinois, which were under the charge ot 
one Peter N. Wagner. This office was about twenty 
miles from Kempton, where appellee’s principal office 
was located. The sales and purchases set out in appel- 
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lant’s amended bill of particulars were made first, by the 
General Manager of defendant, with appellant’s agent at 
Kankakee. and the same were afterwards confirmed at 
appellant’s offices in Chicago. When the sale or purchase 
was completed, a confirmation in writing was sent by ap- 
pellant to appellee, at its main offices in Kempton. 

These purchases and sales were all made, on the 
part of appellee, by Hartquest, the General Manager of 
appellee and without the knowledge or approval of ap- 
pellee. 

The check of appellee, for the sum of five hundred 
fifty dollars, signed in the name of appellee by A. J. Hart- 
quest, “Mer.” and payable to appellant, was paid to ap- 
pellant by appellee’s bank on August 9, 1920, and is shown 
to have been drawn without the authority of appellee 
and that appellee had no knowledge of the transaction. 
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Appellant first assigns error that appellee, having 
filed the zeneral issue, with notice of set off only, could 
not, under objection, introduce evidence for the purpose 
of showing that the transactions in question were gam- 
ing and therefore void in law, and insists that such de- 
fense should have been pleaded specially. Counsel cite 
Chitty on Pleading, Vol. 1, 742 and 515. But it has heen 
held in our State that: When the narr consists of the 
common counts only, and the general issue is filed, any 
defense may be made under it that shows in equity and 
good conscience the plaintiff should not recover. Beard 
v. Gonverse, 84 Ill. 512; Meyers v. Schemp, 67 III. 469. 

The general rule is that defendant may give in evi- 
dence, under the general issue, any matter which shows 
he was not indebted to plaintiff when suit was brought. 
Wilson v. King, 83 Ill. 232; Harrison v. Thackery, 248 III. 
516. 

This question seems to have been passed upon in 
Price v. Burns, 101 Ill. App. 418; McDonald v. Tree, 69 Ill. 
App. 134 adversely to appellant’s contention. We can- 
not agree with appellant’s contention upon this assign- 
ment of error. 

It is next contended by appellant’s that when appel- 
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lee pleaded the general issue with notice of set off, it ad- 
mitted the legality of palintiff’s claim. This is not the 
law. If appellee had filed a special plea of set off it 
would have been a plea of confession and avoidance, and 
in such case the validity of the claim of appellant would 
be admitted. But by the notice and the general issue, 
it will be seen that the language is: ‘That on the trial 
defendant will set off and allow to the plaintiff any de- 
mand that the plaintiff may prove according to law again- 
st defendant, so much of said sum of money due defen- 
dant from 
Page 4 

plaintiff as will be sufficient to satisfy any 
claim of plaintiff proven as aforesaid.” The distinction 
between a plea of set off and the foregoing language is 
apparent. Appellant offered to set off its claim against 
any demand which appellants would prove according to 
law. This is not an admission that they were entitled to 
anything. 

That was true in those cases cited, but the question 
was not presented as to the technical distinction between 
a plea of set off, and set off under a notice. The notice 
of set off in this case is not an admission of any part of 
appellant’s claim. 

Counsel have devoted much space in their brief and 
arguments to the question of ultra vires appellee corpor- 
ation to make and enter into the transactions in ques- 
tion, and appellants contend that they are not bound by 
the terms of the secret provisions contained in the con- 
tract of employment between appellee corporation and 
Hartquest, who conducted the business of appellee, as 
General Manager, and who made the sales and purchases 
in question with appellants, members of the Chicago 
Board of Trade, inasmuch 
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as appellee had clothed its 
agent with apparent authority to transact all business, 
within the purview of purposes for which such corporat- 
ion was formed. Appellants quote a long line of author- 
ities such as Grane v. Jacksonville First Nat. Bank, 114 
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Ill. 516; Union Mutual Life Ins. Co. v. White, 106 IIl. 67; 
Home Life Ins. Co. v. Pierce, 75 Ill. 426, and many other 
authorities. We would be much impressed with this 
rule of law if it was applicable to the facts in this case. 
The real question in the case at bar, and as contended by 
appellants also, is, whether the trades carried out by the 
manager, Hartquest, were bona fide and legal sales and 
purchases of actual grain, and so intended, or whether 
they were merely speculative and gambling contracts, 
and so intended by both appellants and the manager, 
Hartquest. If they were the latter, then appellants 
could not recover in this suit, and appellee, under the tes- 
timony, would be entitled to its set off and it would make 
no difference what Hartquest’s contract of employment 
was, or however much it may have been restricted or ex- 
tended. 

As to the facts and law applicable to this case, we 
are more impressed with the situation in the so-called 
“Strawn cases.” Strawn Farmers Elevator Co. v. Ben- 
nett, 168 Ill. App. 428; Strawn Farmers Elevator Co. v. 
West, 189 Ill. App. 213; Strawn Farmers Elevator Go. v. 
McKenna et al, 194 Ill. App. 490. In the first of the 
above cases, the Bennett case, a certiorari was denied by 
the Supreme Court, which made the opinion binding up- 
on this court. 

In Strawn Elevator Co. v. Bennett, supra, the court 
held, on page 433: 
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“Appellant next contends that as he had no knowl- 
edge of the existence of Jordan’s contract of employ- 
ment, it was error for the court to admit the same in evi- 
dence over his objection. The object of its admission 
was to show the limitations of Jordan’s authority. 

“Appellant had an agent living within five miles of 
the elevators under the charge of Jordan, through whom 
his board of trade transactions were negotiated. This 
agent knew that Jordan’s business was that of operating 
the elevators at Strawn and Risk, and that he made no 
claim to being more than local manager of these elevat 
ors, and such knowledge on the part of the agent was the 
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knowledge of his principal. Appellant’s dealing with 
Jodan under such circusmtances was on the assumption 
that Jordan had authority to conduct the board of trade 
transactions. It is to be remembered that persons deal- 
ing with an assumed agent are bound at their peril to as- 
certain not only the fact of the agency, but the extent of 
the agent’s authority. They are put upon their guard by 
the very fact that they are dealing with an agent, and 
must, at their peril, see to it that the act done by him is 
within his power. It is their right and duty to ascertain 
the extent of his power, and to determine whether his 
act comes within the power and is such as to bind his 
principal. Mechem on Agency, Sec. 276; Reynolds v. Fer- 
ree, 86 Il]. 570; Merchants Nat. Bank v. Nichols, 223 II]. 
41. We are therefore of the opinion that it was not er- 
ror to admit in evidence Jordan’s contract of agency.” 

In Merchants Nat. Bank v. Nichols, quoted supra, the 
court said, page 49: “It is to be remembered that per- 
sons dealing with an assumed agent are bound, at their 
peril, to ascertain not only 

Page 7 

the fact of the agency but the extent of the 
agent’s authority. They are put upon their guard by the 
very fact that they are dealing with an agent, and must, 
at their peril, see to it that the act done by him is within 
his power. It is their right and duty to ascertain the ex- 
tent of his power, and to determine whether his act 
comes within the power and is such as to bind his prin- 
cipal. (Mechem on Agency, sec. 276; Reynolds v. Ferree 
86 Ill. 570; 1 Am. & Eng. Ency. of Law—2d ed.—987). 
An agent cannot confer power upon himself, and there- 
fore his agency or authority cannot be established by 
showing either what he said or did. (Proctor v. Tows. 
115 Ill. 138; Mullanphy Savings Bank v. Schott, 135 id. 
655.)” 

In the Strawn Farmers Elevator Co. v. Bennett, su- 
pra, one of the questions raised was the right or author- 
ity of an agent to bind his principal by making, accepting 
or endorsing negotiable paper. 

In Strawn Farmers Elevator Co. v. West, 189 Ill. App. 
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218, in which the elevator company was doing business 
in substantially the same manner as the appellee in the 
case at bar, the court held: 
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“This agreement might almost suggest that although 
the corporation was not in form a co-operative arrange- 
ment, it was actually intended to be much that kind of 
an undertaking; that is, to furnish marketing facilities 
for the grain actually raised by its incorporators. But 
however that may be, there is, in our opinion, nothing in 
it which gives or implies power in the manager to engage 
his corporate employer in any speculative deals in grain 
upon any grain exchange whatever; and that it did not 
is, in effect, specially decided in Strawn Farmers Elev- 
ator Go. v. James E. Bennett & Co., supra, in which case 
similar speculative dealings with and through another 
party by Jordan in the name of the Strawn Company 
were held not to bind the Company. 

“Tt being thus established that the mere fact that 
the manager, Jordan, sent these speculative orders to 
be executed on the Chicago Board of Trade in the name 
of the Strawn Company did not bind that Company, and 
that such dealings did not come within the general scope 
of Jordan’s employment or authority, and consequently 
that in the absence of some matter affecting the suitua- 
tion other than that Jordan was the manager of the 
Strawn Company, West dealt with him in these specula- 
tive transactions at his peril, and must look to him alone 
for reimbursement,—the question in this case is reduced 
to whether there is any such matter which implied rati- 
fication by, or estoppel on, the plaintiff in regard to these 
transactions. 

“The trial judge below decided there was not, as a 
matter of fact or of law, and we think he was right.” 

And in Strawn Farmers Elevator Co. v. McKenna et 
al, 194 Ill. App. 490, it was held: 
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“The mere fact that speculative orders to be execut- 
ed on the Chicago Board of Trade were sent in the name 
of a corporation by one having a written contract with 
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such corporation to act as its manager, does not bind the 
principal on such contracts, where such dealing is not 
within the general scope of the agency of such manager.” 

It may be conceded that the powers of the corpor- 
ation in the case at bar are somewhat broader than the 
powers of the Elevator Company in the Strawn case, and 
in the end, the real question in the case is, whether the 
transactions in question were bona fide purchases and 
sales of grain, if 1t be conceded that appetiee’s business 
and powers contemplated such purchases and sales of 
grain generally, or merely speculative and so understood 
by the parties. 

Whether Hartquest’s covenant in the contract with 
apepllee not te trade with any member of the Chicago 
Board of Trade, of which appellant claims to have had 
no notice, was binding upon appellant, depends upon 
whether Hartquest’s trading and dealing with appellant 
was within the scope of the buisness with which the 
agent was apparently clothed with authority as general 
manager. Kempton is a small village of less than three 
hundred inhabitants about eighty miles from Chicago. 
Appellee corporation had about one hundred fifty stock- 
holders, many of whom were known to Peter Wagner, 
appellant’s agent at Kankakee, which is about twenty 
miles from Kempton. Wagner had known Hartquest and 
the officers of appellee corporation for several years and 
had known the nature of the business carried on at Kem- 
pton by appellee, and had visited them when connected 
with other firms. Wagner testifies that his first trans- 
action with 
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Hartquest was in July, 1920, and he cannot 
recall whether it was an order to buy or sell. The trad- 
ing continued a period of about amonth. About one hun- 
dred twenty thousand bushels of grain, corn, rye, wheat, 
etc., was traded in, bought and sold by these transactions. 
There was no cash grain business in any of these trans- 
actions. Wagner knew that Hartquest was merely the 
manager. The office at Kankakee was equipped 
merely with a board table, a few chairs, type- 
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writer, booth for telephone and telegraph operator. Wag- 
ner states that Hartquest would call up and state his 
order and specify whatever the option was,—May, July, 
September or December. 

None of these trades were made in the nature of 
“Hedges’ to protect grain on hand or purchased, except 
the speculative purchases for the future option. Appel- 
lee’s warehouse was of fifty thousand bushels capacity 
and its capacity was fully known to Wagner. After these 
transactions were made, neither party ever requested or 
called for the delivery of any grain and no payments of 
any lind were ever made, except Hartquest advanced 
certain margins. Hartquest testifies that in these trans- 
actions there was no intention on his part to furnish any 
grain upon sales or to receive any grain upon purchases, 
and from the whole transaction it is evident that appel- 
lants and their agent, Wagner, understood that this trad- 
ing was purely speculative and that all differences were 
to be settled and adjusted by payment of cash, and that 
no grain was to change hands. The transactions there- 
fore were purely gambling contracts and void. Bartlett 
v. Slusher, 215 Ill. 348; Lamson et al v. West et al, 201 II. 
App. 251. The intent and purpose of the parties may be 
established by all of the attending circumstances of the 
transaction. Pope 
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v. Hanke, 155 Ill. 617; Jamieson v. 
Wallace, 167 id. 388; Weare Commission Co. v. People, 
209 id. 528. Kempton Farmers Elevator Co. v. Klick, 
Towitz, et al, App. Ct. 2nd Dist. Ill. Oct. Term 1923, was 
not decided upon the issues raised here. In that case 
there was a verdict for plaintiff instructed by the court, 
when the defendant had offered testimony, which the 
court held, should have been submitted to a jury. 

The transactions in question being purely speculative 
and gambling contracts are ultra vires the powers of ap- 
pellee corporation and therefore not binding upon the 
appellee. What the construction of the contract  be- 
tween Hartquest and appellee corporation might be, in 
some transaction between appellee and a member of the 
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Chicago Board of Trade, within the powers of appellee 
corporation, we are not called upon to decide in this case 
and we do not express any opinion upon that question. 
The judgment of the Circuit Court of Ford County was 
in accordance with the issues made, and is in accord with 
all the evidence in the case and should be affirmed. 
Judgment affirmed. 
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General No. 7699 Agenda No, 77 
October Term, A. D. 1923 


First National Bank of Witt, Illinois, Appellee 
vs. 
John L. Huber, et al., Appellants 


Appeal from the Circuit Court of Montgomery County. 
SHURTLEFF, J. 


Appellee filed its bill in equity in the Montogmery 
County Circuit Court, to foreclose a mortgage, given by 
John L. Huber and Mary Huber, his wife, the mortgage 
being given to appellee and dated February 10, 1919, and 
made to secure the payment of three promissory notes 
of the same date, amounting to the sum of thirteen 
thousand dollars, with interest at the rate of five per cent 
per annum. Appellants, having defaulted in the pay- 
ment of interest upon said mortgage debt, appellee, in 
accordance with the covenants and provisions of said 
mortgage, declared the whole debt due and presented its 
bill to foreclose. 

The case comes to this Court upon a decree taken 
by appellee, upon appellant’s default to further answer 
after the Court had sustained exceptions to all of the 
substantial averments in appellant’s amended answer, 
and as to the sufficiency of such averments to constitute 
a defense, in equity to said bill of complaint. 

It appears by appellant’s answer that prior to the 
transactions in question, appellant John L. Huber, Henry 
F. Hoehn then and at all times during said transactionn 
cashier of appellee bank, W. C. 
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Florian and G. A. Smith 
were interested in and stockholders of a mining comp- 
any, known as the Magnetic Iron and Coal Company of 
Tennessee, the name of which company had been changed 
to the Crab Orchard Iron and Steel Company, and that 
prior to the transactions in question, appellant Huber 
had been elected Treasurer of this corporation. 


We shall recite the salient averments in appellant’s 














ari \' ina 
: w 
jj 
HY, 
We 
; { oF 
‘ I Ge 
ify 





agi 3 



























wn adver t evar on Uno 
BOA Cb AL erg’ eatehead oh 


datecode eloitile ON be Seth dneolled Jere 
Bye. 


ehreniiices elie $9. satlut H ah ils a 
‘uo ) -wiomogiwelt te ao. dele alt perl fenaaik 
bd Rte A Pat IP, 


romeo, add et ydisbo ol Hid situbeli enitagads 
cd tevity Sea tions & pslortot rt bya) sieve! Ltt | 
ageagtiord sah tre yc cloMue isi fain qodait ob patil, 
Goa QlG) VL raided paish lous oalfamp od aaTR aedod 


ais Mpa seit 


eat? le Jewarunn add oases os shear 
eapvidi Ww tary ofl ok pultnnonus iyi ame 92% Ny 
(fo (ad SG shetty) daaears sat Hi vi enol is et 

A ia 


wtihh. fat Laie. 4 44: 


Ortsage tee ins Wo Die eu fad nas A sian 


wa wr a hathaaheh neat ehh 


mg this Me re Mvih « hedallibe voy, aril Meg nocrnibaietinggt wt 


ony j 


ee eee ee et a Peer 
Ms inn ccnliemindinads ne TS al 

od, Saythiets one Byes tet Vb Be TH 9 RS, Bi he al 

i] 


t 


Caan gacid of faien = Tei lean, PO Vi sileages Mee 
pity ta ita id subse ava jeattiesion Saba Jivuy) vd and pay 
crveis beabnanit elivgllogda Ai B1Nei he B tnidhatadue 7 
aliiditeases of sora s¥e chute der Wk ee itt iad we: bing 7 

Jiahytoo Letted bien OF ips OP eanstol i 
val of Song dard (wens a tnsileqaqa ov winentad 31 
has ame 3 veniiekd od, (8502 FAsiiaqas CiCiTaioey al sieiera 


Hin daetiad Die Ye vals eae Ihe is iver nat gett 


1M alusd pallsaas oa by sy “" 


Pad . 
Coca ie es et 


> ; . > a0 are 1" 
weet inact 6. lo erdtiiaattigase dtp ii oh ye Hh: mee 
ire Sisco) oe Ub Pen tee? Dh Gags h tid et ay 1a GR, 
JUAAgaT A PLZ aPRNIN bag 1 VRCPCHeN® Hi (ee uN suena 2 he Ta 
foe Srp tite © Oh DR 69 ik Pe foi vw) ott 

: Ne Ost DEERE he) 
nib ei eat abtidsal iy thy, gold es et 


a ans te 
yes 7h. ul Doth Haceatl 


ales i act’ ay hyena : 
1 fois j “is oe APS a ostigan 
=~ 


answer, to which the exceptions were sustained and upon 
which appellants rely as a defense to the bill. 

Appellants averred that: The three notes for the 
principal sums, aggregating, thirteen thousand dollars, 
and the mortgage given to secure the same, were execut- 
ed and delivered by appellants to pay off what they be- 
lieved at that time to be an indebtedness of the appel- 
lant, John L. Huber, to appellee in the sum of thirteen 
thousand dollars; that the indebtedness which they be- 
lieved that the said John L. Huber owed to appellee arose 
out of the endorsement of variouo notes and checks prior 
to that time; that appellant John L. Huber was a stock- 
holder and treasurer in a corporation known as the Mag- 
netic Iron and Coal Company of Tennessee, located in the 
State of Tennessee; that Henry Hoehn, the cashier of 
appellee bank, was a stockholder of said company, and 
that one Florian and one Smith were also stockholders of 
said company; that the said Florian and Smith were in- 
debted to appellee bank in the sum of thirteen thousand 
dolars and were unable financially to pay the same; that 
the said cashier, Hoehn, and the said Florian and Smith, 
being stockholders of said company, elected Appellant 
John L. Huber as treasurer of said company; that he was 
so elected treasurer by said parties for the fraudulent 
purpose of procuring the signature of appellant John L. 
Huber to negotiable 
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instruments to be used by the 
said Smith and Florain and the appellee bank in paying 
the indebtedness which the said Florain and Smith owed 
to the appellee bank; that in pursuance of the fraudulent 
purpose and design the said Smith, Florain and Hoehn, 
as cashier, officer and agent in charge of appellee bank, 
did from time to time during the eighteen months pre- 
ceding the tenth day of February, 1919, procure appel- 
lant John L. Huber to sign notes and checks in the total 
sum of thirteen thousand dollars, which had been made 
and executed by the said Smith and Florain and forward- 
ed to appellee bank; that the appellee bank participated 
in such fraudulent purpose through its said cashier officer 
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and agent in charge, by telling appellant John L. Huber 
that the said Magnetic Iron and Coal Company of Ten- 
nessee was badly in need of funds for constructing a 
plant and that it also needed a fund to be used in the 
more efficient operation of the plant, and the appellant 
John L. Huber was by the appellee, through its said cash- 
ier, officer and agent informed that any and all notes 
and checks which he so endorsed would be cashed by the 
appellee bank and the proceeds thereof deposited to the 
account of the said company and used in improving the 
plant of said company and in providing a fund for the 
operation of the same. The appellants aver that with- 
out the representations aforesaid, Huber would not have 
signed or indorsed the notes forwarded to said bank, but 
relying upon the representations and statements of the 
officers and agents then in charge of appellee bank, he 
did indorse each and all of said notes with the under- 
standing that the bank would cash the notes and apply 
the same to the credit of the company. The answer sets 
forth that these representations were false and fraudu- 
lent and made with the intention of deceiving the appel- 
lant, and 
Page 3 

that it was a scheme and device to defraud him 
of thirteen thousand dollars; that it was never intended 
by the said Smith and Florain or the appellee, or its of- 
ficers and agents in charge, that the proceeds arising 
from the cashing of notes and checks endorsed by the 
appellant John L. Huber, should ever be used by the said 
company for any purpose, but that on the contrary, it 
was intended by the said Florain, Smith and appellee 
bank, through its officers and agents in charge, that any 
and all notes and checks so endorsed by the said John 
L. Huber should be deposited to the account of the said 
company and immediately checked out by the said Smith 
and Florain and applied to the payment of their indebted- 
ness to the appellee bank. It is alleged in the answer 
that the false and fraudulent scheme was carried out by 
depositing the sum of thirteen thousand dollars to the 
account of said company and immediately thereafter the 
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same was applied to the payment of the indebtedness of 
Smith and Florain to the appellee bank. It is alleged in 
the answer that the appellant John L. Huber never be- 
came indebted to the appellee bank in any other wise 
than through the endorsement of the notes and checks of 
the said Florain and Smith, the proceeds of which were 
to be applied to the account of said company and used by 
it, but which were in truth and in fact misapplied by pay- 
ing the individual indebtedness of the said Florain and 
Smith to the appellee bank. The answer sets forth that 
the said Florain, Smith and Hoehn assumed the financing 
of said company and directed all the operations of the 
same and had charge of all the books of account and 
knew the financial condition of the company, and that 
said parties also knew the application of all moneys and 
funds deposited to the credit of said company, especially 
that deposited to the credit 
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of said company in the ap- 
pellee bank; and that the securing of said deposit by the 
execution of the said notes and checks by the said Flor- 
ain and Smith and the endorsement thereof and the ne- 
gotiating of the same to the credit of appellee bank was 
a scheme, and wrongfully and fraudulently done for the 
purpose of paying the indebtedness of said Florain and 
Smith to the appellee bank; that the said Florain and 
Smith and the appellee knew at the time of the endorse- 
ment of said notes and checks, and at the time of de- 
positing the same to the credit of said company, that they 
were to be converted and misapplied, as above set forth. 
Appellants further aver that neither of them knew 
that the promises of appellee, its officers and agents were 
false and fraudulent, or that the notes and checks so en- 
dorsed by Huber, or that the funds derived therefrom, 
were to be used by Florain and Smith and appellee in the 
payment of the individual indebtedness of appellee, or 
that the same had been so used until after the execution 
of the notes and mortgage sued on, but during all of said 
time the true facts about the misapplication of said fund 


were by appellee, Florain and Smith kept secret from the 
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appellants; that the whole scheme was a device and fraud 
of the appellee and the other named persons to be car- 
ried out, and that the same was carried out for the pur- 
pose of paying the indebtedness of Florain and Smith to 
the bank, and that said funds were not to be used, and 
were not used otherwise; that all of said notes were en- 
dorsed between the tenth of February, 1919, and the 
eighteen months previous thereto; that on the tenth of 
February, 1919, appellee bank requested appellants to ex- 
ecute the notes and mortgage, given to secure the same, 
herein sued upon; that appellant’s, being ignorant of the 
fraud practiced upon them by the appellee, through its 
officers and agents 
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took up the said notes and checks 
of the said Florain and Smith so endorsed by the appel- 
lant John L. Huber, and then held by the bank, and in 
lieu thereof executed and delivered to the bank the three 
notes and mortgage securing the same, described in the 
bill of complaint. 

The question is, whether the averments in this ans- 
wer are pertinent and constitute a defense to the bill. 
The substance of the defense, as averred in the answer 
and as claimed by counsel for appellants, in their brief, 
is: Appellant John L. Huber, by way of accommodation 
endorsement, intended to loan his credit to the Magnetic 
Tron and Coal Company of Tennessee, of which he was a 
stockholder and officer; that, in consequence of the fraud 
practiced upon him by the bank, through its officers and 
agents and other persons aiding the bank in its fraud, the 
paper, which he endorsed, was applied for the use and 
benefit of the bank and the other persons and not for 
the corporation which he intended to be benefitted there- 
by. The fraud set up is not limited to a misapplication 
of proceeds but also sets up a fraudulent intent in ob- 
taining the appellant John L. Huber’s signature to the 
original notes and checks. 

It is appellant’s contention that where the signature 
of the parties was obtained by fraud in the execution of 


notes, and such notes renewed before discovery of the 
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fraud, the signers of such renewal instruments, when 
sued thereon, may successfully defend on the ground of 
fraud in procuring the execution of both the original 
notes and the renewal notes, quoting Vogel v. Pyne 189 
N. Y. Supp. 285; Schmidt v. Bank of Commerce, 234 U. S. 
64, 58 Law Ed. 1214; Gilpin v. Netograph Machine Co. 25 
Okla. 408, 108 Pac. 382, 29 L. R. A. (N. 8.) 477; Cochran 
v. Bowersox, 188 Il]. App. 157. 
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There is no contention as to this principle of law, and 
in this case, if the averments in the answer sufficiently 
charged fraud in the signing and endorsing of the notes 
and checks, prior to the execution of the mortgage notes, 
the same defense could be interposed to the mortgage 
notes, if appellants haa not discovered the fraud. 

Appellee insists that the averments in the answer do 
not charge a fraud; “that a general allegation that a 
party acted fraudulently, or was guilty of a fraud, is a 
statement of a conclusion and is not a good pleading, as 
the facts should be averred upon which the charge of 
fraud is based. People v. Henry, 236 Ill. 124; East St. 
Louis Connecting Railway Company v. People, 119 II]. 182; 
Smith v. Brittenham, 98 Ill. 188; Jones v. Albee, 70 Ill. 34; 
9 Encye. of Pl. & Pr. 686; People v. Baldridge, 267 Ili. 190; 
Bickinson v. Dickinson, 305 Ill. 521. 

Fraud, being a conclusion of law, it is incumbent on 
one who wishes to plead it to state the facts relied upon 
as constituting the fraud. An offer to prove it should be 
of facts and circumstances, and not of the fact of the 
existence of fraud generally.” 

It is insisted by appellee that the pleading must be 
taken most strongly against the pleader and in the aver- 
ments made it is not shown that Hoehn, the cashier, took 
any part in the election of Huber as treasurer; that it is 
not shown that Hoehn was ever a director or offficer of 
the “Iron Co.” and that treasurers are usually elected by 
the board of directors; that when Huber was elected 
treasurer by the board of directors he was placed in a 
position, in the company, where, by the exercise of or- 
dinary care and diligence, he could effectually protect 
himself as to the 
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company’s finances. 

It is further insisted by appellee that even though 
Florain, Smith and Hoehn assumed the financing of said 
company and directed all the operations of the same, and 
had charge of all the books of account and knew about 
the funds, nevertheless that could only be the same 
knowledge which Huber possessed by reason of his of- 
ficial position. Appellee insists that Hoehn, not being an 
officer in said Iron Company or agent for the same, the 
allegations are entirely insufficient to connect Hoehn 
with any fraud. There is much force in this contention, 
when the matters of the Iron Company are considered 
disconnected from those of the bank. 

It is further contended by appellee that while the 
averments charge that the appellee and Hoehn falsely 
and fraudulently promised to place the amount of said 
checks and notes, so endorsed by Huber, to the credit of 
the Magnetic Iron and Coal Company and its successor, 
and that in the beginning it was their fraudulent intent 
not to do so, but to divert said frauds, yet the answer lat- 
er recites, that all of said funds were placed to the cred- 
it of said company, and it is recited that that was one of 
the means by which the fraud was accomplished. 

It is further insisted that the statements charged 
to have been made by Hoehn to Huber, that the said 
Magnetic Iron and Coal Company was badly in need of 
funds for constructing a plant, and that it also needed a 
fund to be used in the more efficient operation of the 
plant (this seems to be as_ far as Hoehn’s statements 
were made in this line) have not been disproved and 
were not false. Insofar as a fraud and conspiracy is con- 
cerned, by averments set out in the briefs and arguments 
of counsel, it is entirely too meager, in the statements of 
fact, to charge appellee 
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or Hoehn in connection therewith. 
But referring to the averments of the answer in the ab- 
stract and record, we find that there are allegations aver- 


ring that appellant Huber was informed by Hoehn, cash- 
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ier, that any and all notes and checks endorsed by him 
would be cashed by the appellee bank and the proceeds 
thereof deposited to the account of said company and 
used in improving the plant and providing a fund for the 
operation of said plant. Appellant avers that he relied 
upon said statements and would not have endorsed the 
notes and checks for any other purpose. Appellant fur- 
ther avers that said sum of thirteen thousand dollars so 
obtained and credited to the account of the Iron and 
Coal Company in appellee’s bank, was never withdrawn 
by check or otherwise by either of the companies, but 
was, on the contrary, wrongfully and fraudulently check- 
ed out by the said Smith and Florain and knowingly, 
wrongfully and fraudulently paid to said parties by ap- 
pellee bank. 

Appellant further avers that at the time the said 
sums were so paid out by appellee bank to Florain and 
Smith, appellee bank, through its officers and agents in 
charge, well knew that the sums so received were being 
converted and misapplied by the said Florain and Smith 
for their own use and not for the use of said company. 
Appellants aver their ignorance of all these matters, as 
to misapplying said fund, until after the execution of the 
notes and mortgage in question, and the reliance of ap- 
pellants upon the statements and representations of 
Hoehn, appellee’s cashier. In other words, appellants 
have charged, after the elmination of more or less sur- 
plusage, an offer or agreement on the part of appellant 
Huber, to sign as accommodation endorser on behalf of 
the Coal and Iron Company, but that appellee bank has 
advanced no funds on the strength of such accommoda- 
tion. 
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The only necessity for appellant to charge and es- 
tablish a fraud and conspiracy in this case, to establish a 
defense to the notes, is the averment in the answer that 
appellee bank did credit the Coal and Iron Company the 
amount of said checks and notes, totaling thirteen thou- 


sand dollars. Appellants, by their answer, seek to avoid 
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this averment by two different lines of defense; first, 
that said sums were wrongfully and fraudulently checked 
out by Florain and Smith, with the knowledge of the 
bank, appellee. The import of this allegation is, that 
neither Florain or Smith had the right to cehck on the 
funds and in this situation it would not be necessary to 
show a fraud or conspiracy. This phase of the case is 
accentuated by appellee in its brief and argument, in- 
sisting that: “If appellee bank paid out any money de- 
posited to the credit of the Magnetic Iron and Coal Com- 
pany, or of the Crab Orchard Iron and Steel Company, 
its successor, upon checks drawn by unauthorized per- 
sons, the bank would be liable to the corporation for such 
sums, so improperly paid out, in a suit by such corporat- 
ion. 

The deposit of a corporation can be withdrawn only 
on the order of the officers who have been designated to 
the bank as authorized to sign checks; and if payment is 
made on a check improperly signed, the amount may be 
recovered by the corporation or its receiver. 7 C. J. 676, 
Sec. 395; Guaranty State Bank and Trust Company v. 
Oklahoma Coal Company, 209 Fed. Reporter, 350; 126 C. 
C. A. 276; Morse on Banking, Sec. 440; Zane on Banking, 
Sec. 135; Havana Central Railroad Company v. Central 
Trust Company, 204 Fed. Reporter, 550; Honig v. Pacific 
Bank, 73 Cal. 464; Ellis v. Western National Bank, 136 Ky. 
310; 124 8. W. 334. 

And that: As a deposit is a matter of contract be- 
tween 
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depositor and bank, the depositor may stipulate 
at the time of deposit, as to how or by whom (there be- 
ing no statute or by law to the contrary) the money may 
be drawn out; and when payment is thus made, the bank 
is discharged from further liability. 3 R. C. L. 541. 

Appellee strenucusly insists that in case the funds 
have been checked out of the bank, without authority, 
then the funds are still in the bank, subject to the order 
of the corporation. If this is the situation, then the 
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rights of the parties are to be determined, under the av- 
erments in the answer, from the standpoint that appel- 
lant is an accommodation endorser or maker, whose ac- 
commodation has not been acted upon or used or has been 
converted or misapplied and the averments would con- 
stitute a defense to the bill. 

Second. If the view is taken that Florian, Smith 
and Hoehn had assumed or taken over charge of the 
business of the corporation and managed the same and 
that Florain and Smith had authority, express or implied, 
to check on the fund, then it becomes necessary to es- 
tablish some common plan to defraud appellants in order 
to fix the liability of appellee or Hoehn. In fact, it is 
averred in said answer, “that it never was intended by 
the said Smith and Florian or the appellee or its officers 
and agents in charge, that the proceeds arising from the 
cashing of the checks and notes, endorsed by appellant, 
should ever be used by the said Company for any purpose, 
but that it was intended by the said Florian, Smith and 
appellee bank, etc., that any and all notes and checks so 
endorsed by Huber, should be deposited to the account 
of said company and immediately checked out by said 
Smith and Florian and applied to the payment of their 
indebtedness to appellee bank.” 

This charge, in connection with the other averments, 
if true, 
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would constitute a fraud and vitiate all that was 
done in purusance of said plan by said parties, antagon- 
istic to the interests of appellants. The inference from 
this averment would be that Florian and Smith had some 
kind of authority to check on the fund. Florian and 
Smith owed the bank thirteen thousand dollars on their 
individual account, which they were not able to pay, and 
the bank could not collect. If appellee bank accepted 
the endorsements of appellant and later accepted the 
notes and mortgage in question, with the direction or 
understanding of appellant, known to the bank, that all 
proceeds of said checks and notes were to be used in im- 
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proving the plant of said Iron and Coal Company and in 
providing funds for its operation, then any other or dif- 
ferent use of the fund, without the consent of appellants, 
would be a conversion or misappropriation of said funds, 
which would vitiate said notes and mortgage in appellee’s 
hands. Appellant’s endorsements and later the notes 
and mortgage were given plainly for an accommodation 
to the Iron and Coal Company. The averments of the 
answer are conclusive that there was no consideration for 
the endorsements or the notes in question. 

Accommodation paper is in general a loan of the 
credit of the accommodation party to the party accom- 
modated to the extent of the note or bill, and this loan 
of credit is prima facie without restriction as to the man- 
ner of its use. Miller v. Larned 103 IIl. 562; 8 C. J. 279, 
Sec. 436; Tucker v. Mueller, 287 Il]. 551. 

But it frequently happens that the accommodation 
party lends his credit for a certain purpose only or im- 
poses certain conditions limiting the manner in which his 
credit may be used. 1 Am. 
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& Eng. Encly. (2 ed.) 380; 
8 C. J. 279, Sec. 436; Naef v. Potter 226 Ill. 628; Keenan 
v. Blue, 240 Il]. 177; Riding v. Hynds, 154 Ill. App. 429; 
Cochran v. Bowersox, 188 I]. App. 157; Straus v. Citizens 
Bank, 254 Ill. 185. 

This rule has been enacted into statute and section 
sixteen of the Negotiable Instrument Act provides, that 
as between the parties to the instrument and as against 
any other party, not a holder in due course, it may be 
shown that the delivery of the instrument was condition- 
al “or for a special purpose only.” Straus v. Citizens 
Bank, supra. And in this case, appellant has the right, 
under the averments of the answer, to show that the 
paper was executed for the accommodation of the Iron 
and Coal Company and not for the accommodation of 
Florian and Smith or appellee bank. 

Considerable space is occupied by counsel in their 


briefs in discussing the question of fraud. Appellee con- 
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tends that the only fraud that can be shown, in derogat- 
ion of a negotiable instrument, is that fraud or circum- 
vention (under Sec. 10, Chap. 98 Smith-Hurd’s Rev. Stat.) 
used in obtaining the making or execution of a negotiab- 
le instrument, and many cases are cited, all heard before 
the passage of the Uniform Negotiable Instrument Act. 
Those cases are not applicable to this case. The latter 
Act has modified the harsh rule that formerly existed and 
it is now permitted to show fraud in the transaction for 
other purposes. Section 55 of the Negotiable Instru- 
ment Act provides: “The title of a person who negotia- 
tes an instrument is defective within the meaning of 
this Act, when he obtained the instrument, or any signa- 
ture thereto, by fraud, duress, or force and fear, or other 
unlawful means, or for an illegal consideration, or when 
he ne- 
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gotiates it in breach of faith, or under such 
circumstances as amount to a fraud.” 

A holder in due course, is one who takes an instru- 
ment for value and, at the time it was negotiated to him, 
had no notice of any infirmity in the instrument or de- 
fect in the title of the person negotiating it. Section 58 
of the Act provides that: “In the hands of any holder, 
other than a holder in due course, a negotiable instru- 
ment is subject to the same defenses, as if it were non- 
negotiable.” And Section 59 of the Act provides: ‘Ev- 
ery holder is deemed prima facie to be a holder in due 
course; but when it is shown that the title of any per- 
son who has negotiated the instrument was defective, the 
burden is on the holder to prove that he or some person, 
under whom he claims, acquired the title as a holder in 
due course.” 

Sufficient circumstances, amounting to fraud, are 
set up in the averments of the answer, in the opinion of 
this court, to entitle appellant to a hearing of the cause. 
These sections of the Negotiable Instrument Act has 
been sufficiently reviewed to warrant this court in fol- 


lowing their trend. In Justice v. Stonecipher, 267 III. 
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453, the court passed upon sections 52 and 59 of the Act, 
and in Straus v. Citizens Bank, supra, section 16 was un- 
der consideration. It was held in 3 R. C. L. 1042, see. 
247; 

“Tt is established by many decisions that if the party 
primarily liable proves fraud or illegality in the incep- 
tion of the instrument, or if from the circumstances a 
strong presumption of fraud is raised, the holder must 
then show that he acquired the instrument bona fide, for 
value, under circumstances creating no presumption that 
he knew the facts which impeach its validity. The rule 
applies equally, whether the fraudulent practices were 
connected with the 
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original inception of the paper or oc- 
curred subseqeutnly, to the prejudice of an intermediate 
holder.” 

In other states, the cases Schmidt v. Bank of Com- 
merce, 234 U.S. 68, 58 L. Ed. 1214, heard on appeal from 
New Mexico; Hodge v. Smith, 130 Wis. 326-110 N. W. 
192; Aukland v. Amold, 131 Wis. 64 11 N. W. 212; Cana- 
joharie Nat. Bank v. Diefendorf, 123 N. Y. 191, 20 N. E. 
402, 10 L. R. A. 676; Delso v. Ellis, 224 N. Y. 528, 121 N. 
E. 364; Gilpin v. Netograph Machine Co. 25 Okla. 408, 108 
Pac. 382, 29 L. R. A. (N. 58.) 477, have sufficiently discus- 
sed the question of fraud and defective title, as intended 
by the law makers, under the Uniform Act, and the lan- 
euage of the sections and established rules that have 
been determined, we should not depart from, and under 
such rules the least we could hold, would be that the 
averments of the answer, if proven, place the burden of 
proof upon appellee to show that it is a holder for value 
and without notice of any infirmities in the instruments. 

This cause has been argued and submitted on the 
basis that it was an action at law and_ involved only a 
construction of the statute. The suit is in equity and ap- 
pellant, regardless of the statute, is entitled to present 
any equitable defense that he has against said notes and 


mortgage. Olds v. Cummings, 31 Ill. 188, and kindred 
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cases. 

In the opinion of this court, the averments set out in 
apepllant’s answer, if established, constituted a defense 
to the notes and mortgage and the exceptions to appel- 
lant’s answer should have been overruled. 

The judgment of the lower court is reversed and the 
cause remanded with directions to overrule appellee’s 
exceptions to appellant’s answer. 

Reversed and remanded with directions. 
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General No. 7628 Agenda No. 39 
0. 3s 


April Term A, D, 1924 
The People of the State of Illinois, Defendants in Error 
vs. 
Paul Galaskis, Plaintiff in Error 
mele : Error to the Circuit Court of Vermilion. 

The Grand Jury of Vermilion County, at the January 
1922 term of said court, presented an indictment cantante 
ing three counts against plaintiff in error, Paul Galaskis 
The sale of intoxicating liquor to one, Joe Urgutis bee 
charged in the first count; the delivery of ene 
paeor to said Joe Urgutis in the second and the giving of 
intoxicating liquor to said Joe Urgutis in the third count 
Tike defendant plead not guilty and a trial by jury Sas 
Ing in a verdict of guilty he was sentenced to be impris- 
oned in the county jail for four months. To review this 


Judgment of conviction a writ of error has been sued out 


of this Court, 
It was contendea py tue State that the defendant, 


Paul Galaskis, and the prosecuting witness, Walter Royse 
were partners in the operation of a soft drink parlor on 
State 
Page 1 

Street near the C. & E. I. Railway in Westville, Illinois, 
from May to September, 1921; that during this period of 
time the defendant and the prosecuting witness sold in- 
toxicating liquor to the said Joe Urgutis. 

The defendant, Paul Galaskis, denied that he was in 
partnership with Walter Royse during this period of 
time and denied that he sold intoxicating liquor to Joe 
Urgutis. Joe Urgutis also testified that he had not pur- 
chased intoxicating liquor in this place in question and 
that he had never purchased intoxicating liquor from the 
defendant, Paul Galaskis. 

Upon the trial the Court admitted evidence of the 
sales of intoxicating liquor by plaintiff in error at the 
State Street soft drink parlor during the period from 
May to September, 1921 to persons other than Joe Urgu- 
tis and it is contended by appellant that as the indictment 
specifically charged that the intoxicating liquor was sold 
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to one, Joe Urgutis; that evidence of sales of intoxicating 
liquor to any person other than him was incompetent and 
irrelavant and that the admission of such evidence con- 
stitutes reversible error. 

As a general rule in a criminal case evidence is not 
admissible to show that the accussed has committed 
crime wholly distinct and independent from that for 
which he is on trial and that in cases of this character 
such evidence is not admissible, even fcr the purpose of 
raising any inference against the defendant. (Farris v. 
People 129 Ill. 521; Parkinson v. People, 135 Ill. 401.) 

Ordinarily in a case of this kind, where the indict- 
ment specifically charges the sale of intoxicating liquor to 
have been made to a particular person, sales of such liq- 
uor to persons other than the one named in the _indict- 
ment would not be 

Page 2 
competent, but in a case like the pres- 
ent one where the defendant was contending that he had 
sold out his interest in the sift drink parlor in question in 


April 1991 and that durino tha new 7 7 eg 
no connection with or interest in the business conducted 


in the soft drink parlor, all of the acts and doings of 
plaintiff in error with reference to the business conducted 
in said place during said period were competent as cee 
ing upon the question as to whether or not piano in er- 
ror was a partner in said business during said time. 
Where evidence is competent for any purpose upon 
the trial of the cause the fact that such evidence shows 
or tends to show that the defendant was guilty of some 
offense other than the one for which he is on trial does 
not render such evidence incompetent. In People v. 
Spaulding, 309 Ill. 292, it is said: “That evidence offered 
proves or tends to prove an offense other than une: one 
with which the defendant is charged is never a meus ob- 
jection to its admissibility. When such, evidence soot 
ed the same considerations with respect to ie admissibil- 
ity arise as upon the offer of any other pe a The 
question is, Is the evidence relevant? Does it tend to 
prove any fact material to the issue involved? ficeeons 
yv. Jennings, 252 Hl. 534; Farris V. People, 129 id. 521; 
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People y. Tucker, 104 Cal. 440, 38 Pac. 195; Common- 
wealth v. Snell, 189 Mass. 12, 75 N. E. 75.) Evidence of 
other offenses wholly disconnected with the offense 
charged is not admissible, for the reason that it does not 
tend to establish the fact in controversy. Guilt cannot 
be shown by showing that the defendant has committed 
other offenses, but where relevant evidence is offered it 
is admissible nothwithstanding it may disclose another 
indictable offense. (People v. Cione, 293 III. 321.)” 
Page 3 

We are of the opinion that the Court did not err in 
admitting this evidence. It is contended that the Court 
erred in refusing to permit the defendant to prove that 
the witness, Walter Royse, had a license to operate said 
soft drink parlor and that that license was issued to the 
witness, Walter Royse. Walter Royse was asked if he 
had a license to operate the soft drink parlor and he ans- 
wered, without objection, that he had. Upon being ask- 
ed a question which called for a portion of the contents 


of such written license an objection was made which was 
properly sustaineu. 


There is a sharp dispute in the testimony as to the 
sale of intoxicating liquor to Joe Urgutis—both the de- 
fendant and Urgutis testifying that no such sale was 
made. Witnesses for the State, however, testified pos- 
itively as to the sales of “White Mule” by Galaskis to ue 
cutis, and there is evidence tending to show that Ureutis 
Nae intoxicated from drinking such ‘White Mule.” 
The jury who saw and heard the witnesses found the se 
fendant guilty and we cannot, on the showing made, dis- 
turb such finding. 

The judgment is affirmed. 

Page 4 
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General No. 7710 Agenda No. 9 
April Term A. D, 1924 


The People of the State of Illinois, Defendant in Error 
vs. 
Alpheus Kincaid, alias Alfred Kincaid, Plaintiff in Error 


t “\ 
UL cV.v¥ Writ of Error to the Circuit Court of Vermilion County. 


HEARD, J. 

Plaintiff in Error sued out a Writ of Error from this 
Court. The abstract of the record filed herein does not 
disclose what the indictment was for nor whom it was 
against. It does not disclose the verdict of the jury; the 
grounds of a motion for a_ new trial by the defendant; 
that the evidence contained in the abstract was all the 
evidence heard; what the judgment of the Court was; nor 
does it disclose what errors were assigned. 

We have repeatedly held that while a Court of Re- 
view will go behind the abstract for the purpose of af- 
firming a judgment, that where a complete abstract is 
not filed as required by the rules, the Court will not go 
behind the abstract and search the record for error, but 
will affirm the judgment. 

The judgment of the Circuit Court is therefore af- 
firmed. 
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April Term A. D, 1924 


Wiley Potter, Plaintiff in Error 
vs. 
James C. Davis, Director General of Railroads, Etc. 


Defendant in Error. 


Error to Menard. 


HEARD J. 


This case is betore this Court upon a writ of error 
to review a judgment in bar of the action and for cost in 
favor of defendant in error against plaintiff in error in a 
suit for damaves for injuries alleged to have been sus- 
tained by plaintiff in error in a collision between a freight 
train of defendant in error and a trackman’s gasoline 
motor driven speeder upon which he was riding on the 
tracks of the C. & A. R. R. Co., within the limits of Tal- 
lula, a village of about seven hundred inhabitants. 

The collision in this case is the same collision which 
was the basis of the suit by Lorena Reid, by Izora Reid 
her guardian, which was before this Court at: the October 
Term 1921 and in which an opinion was filed July 10, 1922 
(Reid vs. Davis, 227 Ill. App. 619). In that case the 
plaintiff recovered a judgment for $2,000 damages 
against defendant. This Court reversed that judgment 
with a finding of facts “that at the time of the accident 
in question defendant was not guilty of wilful or wanton 
negligence and that at the time of the accident plaintiff 
was not on the right of way of defendant at defendant’s 
invitation, either express or implied.” Petition was 
thereafter filed in the Supreme Court for a writ if cer- 
tiorari which was denied, making the opinion of this 
Court final. 

The evidence in the present case shows exactly the 
same state of facts as shown in the former case refer- 
ence to the opinion in which case is made for a full state 
ment of the facts and the legal questions arising thereon. 

One question is raised on the appeal which was not 
raised in the former and that is that under the Federal 
Control Act of Congress defendant operated all the rail- 
roads of the country as one national system; that the gas- 
oline motor car was operated by the defendant over the 
Cc. & A. R.R. tracks as a feeder for intersecting lines and 
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that the plaintiff was a passenger on same. There is no 
evidence in the record to sustain that contention. Plain- 
tiff in error was not a passenger of defendant in erorr on 
the occasion in question. In the former case we said: 
“The speeder party were at best licensees being upon the 
track with the speeder contrary to defendant’s order.” 

The other questions involved upon this appeal are 
the same as upon the former and the Supreme Court hav- 
ing declined to review our decision in that case, find no 
good reason for departing from our former conclusions as 
to the facts and the law applicable to the case and we 
therefore adhere to such former rulings. 

The judgment of the Circuit Court is affirmed. 
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General No. 7656 Agenda No. 36 
April Term A. D. 1924 


Viva Baxter, Appellee 
vs. 
Metropolitan Life Insurance Company, Appellant 


Appeal from Fulton. 
NIEHAUS J. 


This is an appeal from a judgment for $2395.00, re- 
covered by the appellee, Viva Baxter, as beneficiary of a 
life insurance policy, issued by the appellant Metropolitan 
Life Insurance Company upon the life of appellee’s hus- 
band, Malcolm Baxter. The principal defense of the ap- 
pellant to a recovery upon the policy, was that the policy 
had lapsed by the failure to pay the quarterly premiums 
which became due August 10, 1921, and November 10, 
1921; it was insisted, that the appellee had thereby incur- 
red a forfeiture of her rights as beneficiary. It is prac- 
tically conceeded, that if the policy lapsed, under the 
terms and conditions of the policy, then appellee did for- 
feit her rights. The main controversy therefore is really 
one of fact, namely, whether the quarterly premiums re- 
quired by the terms of the policy, were paid. The appel- 
lee testified, that she paid the quarterly premium due 
August 10, 1921, on September 12th, to appellant’s agent, 
Stockbarger; and it was paid in the presence of her moth- 
er, Mrs. Eggleston, who lived with her at that time. Mrs. 
Eggleston also testified, that she was present when the 
appellee paid Stockbarger the amount of the quarterly 
premium mentioned, which was $17.40; and that the 
agent Stockbarger accepted the money for the premium, 
and promised to send a receipt for the same. The appel- 
lee testified also, that she paid the agent, Stockbarger, 
the quarterly premium due in November, on December 
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12th; and it also corroborated concerning this payment by 
the testimony of her mother. In direct contradiction of 
the testimony of these two witnesses about the payment 
of the quarterly premiums, appellant’s agent, 
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Stockbarger 
testified, that the quarterly premium due in August was 
not paid; that he did not receive any money from appel- 
lee at the time testified to, by her; and that the only 
time he received money on account of a quarterly prem- 
ium, was about December 19th, after the policy had 
lapsed for non payment of the quarterly premium due 
August 10th; that at that time, the appellee paid him 
$21.50; $17.40 on account of the quarterly premium, and 
$4.10 for interest on a loan which the appellant had made 
to the insured on the policy; that he did not accept the 
$17.40 however, as a payment of the premium, because 
the policy had lapsed at that time; but took the money as 
a payment upon the condition, that the policy would be 
re-instated, and for that reason did not give the appellee 
an official receipt for the same; but gave her his personal 
receipt, signed by himself, which he marked, “I. C. R.,” 
which meant that the policy was then in course of reviv- 
al; that he received the money received from appellee in 
an envelope, and kept it that way until after the death of 
the insured, which occurred on February 23, 1922; and 
that after the death of the insured, he returned the iden- 
tical money to the appellee. Stockbarger is corroborated 
by Roy Francis, who was also in the employ of the appel- 
lant at that time. 

It is urged for seversal of the judgment, that the 
verdict of the jury is manifestly against the weight of 
the evidence upon the question of the lapse of the pol- 
icy, by the non payment of the quarterly premiums which 
became due. Whether the verdict is against the weight 
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of the evidence depends upon the credit to be given to the 
testimony of the witnesses, who testified concerning 
these payments. The credibility of the witnesses was a 
question for the jury, who saw the witnesses, and heard 
them testify. It is apparent, that the jury believed the 
tesimony of the appellee and her mother concerning the 
payment of the quarterly premiums; and it follows, that 
if they did, they necessarily did not believe the testimony 
of appellant’s witness concerning the same matter. This 
court would not be warranted under these circumstances, 
in 
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holding that the jury should have believed appellant’s 
witnesses and disbelieved appellee and her witnesses. If 
the testimony of the appellee was true, as the jury has 
found, then she paid the last two quarterly premiums, 
which became due prior to the death of the insured; and 
they were accepted by the company’s agent, as payments 
of the premiums due on the policy; and the appellant is 
bound by the acts of its agent in that regard. Hancock 
Life Ins. Co. v. Schink 175 Ill. 284; Rataj v. Providers Life 
Assurance Co. 221 Ill. App. 459. Appellant having thus 
received payment of the premiums, by its agent, would 
not be in legal position to declare or enforce a forfeiture 
of appellee’s rights as beneficiary under the policy, even 
though its agent did not turn over the money he had re- 
ceived, to appellant; and though he did not give to the 
appellee, an official receipt as the terms of the policy, and 
the law requires. 

It is contended, that the court on the trial erred in 
ruling out the evidence of the records of the appellant’s 
district office, which were kept at Galesburg, in which it 
had been noted by appellant in the regular course of busi- 
ness, that the payment of the quarterly premium due 
August 10th, had not been made: and that the policy had 
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lapsed. There was no error in he ruling of the court on 
this evidence. The appellee was not bound by the entries 
made by appellant in its records; and they were not com- 
petent proof against appellee, to show, that she did not 
pay the quarterly premium due August 10th to appellant’s 
agent, as testified to, by her. Schwarze v. Roessler 40 
Ill. App. 474; Stone & Co. v. N. Y. Central R. Co 214 
Ill. App. 483. 

It is also insisted, that the judgment should be re- 
versed on account of the improper conduct of counsel 
for the appellee, in reference to the examination of wit- 
nesses; and in eliciting improper evidence from witnesses 
which he examined. Appellant’s counsel say in reference 
to this contention: “In rebuttal Neil Baxter, a brother 
of appellee, was called and testified, that he was in the 
office of the appellant at Canton in 
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February 1922, after the 
death of the insured, at which time his brother, Adam 
Baxter, and the agents, Stockbarger, Roy Francis and 
Earl Jones, were present. Counsel for appellee then ask- 
ed the witness the following question: ‘On that occasion 
did Archie Stockbarger refer to this policy, and say, that 
the premiums were paid up, and the policy in good stand- 
ing?’ Before objection could be interposed the witness 
answered: ‘He did.’ Upon objection being made to the 
question and motion to strike the answer—the objection 
was sustained, and the motion allowed. Counsel for ap- 
pellee thereupon callea Earl Jones, and asked the follow- 
ing question: ‘I will ask you if you heard Archie Stock- 
barger say to Neil Baxter, in reference to this policy, 
that the premiums were paid, and that it was in good 
standing, or in substance that?’ To which objection was 
sustained. Counsel for appellee, then stated in the pres- 
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by witness Adam Baxter, who is now in court,’ to which 
objection was sustained.” Another instance of miscon- 
cuct cited, occurred on re-direct examination of the ap- 
pellee, when counsel elicited from appellee, that the as- 
sistant district manager of appellant came to her home 
after the death of the insured, and offered to make a set- 
tlement of her claim by the payment of $300.00. Upon 
motion of the appellant however, this part of appellee’s 
testimony was stricken out. It was improper for appel- 
lee’s counsel to make an offer of what he could prove by 
a witness, in the presence and hearing of the jury; it was 
also improper to purposely elicit evidence of an offer of 
settlement of appellee’s claim, which was in the nature 
of an offer to compromise. But the court sustained the 
objection to the evidence referred to, and in the instruct- 
ions, the court directed the jury not to consider any evi- 
dence offered to which objections had been sustained; 
nor any evidence which had been stricken out. Under 
these circumstances it does not appear probable that this 
improper conduct of counsel could have had serious effect 
upon the determination by the jury, of the issues invol- 
ved; nor can it be considered of sufficient gravity to re- 
quire a reversal of the judgment. 
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It is also contended that some of the instructions are 
erorneous and misleading. We are of opinion upon care- 
ful consideration of the instructions, that when taken to- 
gether as a series, they are substantially correct state- 
ments of the law pertaining to this case, and not mislead- 
ing; nor do we find any error in the refusal of instruct- 
ions presented by the appellant. All matters contained 
in the refused instructions, to which appellant was en- 
titled, had already been covered by other instructions 
given in its behalf; and Instruction No. 23, was properly 
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refused because it was not a correct statement of the law 
applicable to the facts of the case. 
The record does not contain any reversible error, and 
the judgment is therefore affirmed. 
Affirmed. 
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General No. 7663 Agenda No. 69 
April Term A. D. 1924 


The Equitable Trust Company of New York, as Trustee, 
Complainant 
vs. 

Chicago, Peoria & St. Louis Railroad Company, Bluford 
Wilson and William Cotter, as Receivers of Chicago 
Peoria & St. Louis Railroad Company, and Bank- 
ers Trust Company, as Trustee, Defendants 


On Appeal of Bankers Trust Company, as Trustee, 
Appellant 
vs. 
The Equitable Trust Company of New York, as Trustee 
Appellee 


Appeal from Sangamon. 
NIEHAUS, J. 


In this case the appellee, the Equitable Trust Com- 
pany, filed a bill in equity in the circuit court of Sanga- 
mon county, to foreclose its mortgage, executed March 1, 
1900, securing a principal indebtedness of $2,000,000.00, 
against the Chicago, Peoria & St. Louis Railroad Company 
and The Bankers Trust Company, as Trustee and holder 
of another mortgage on the same railroad property. Up- 
on the final hearing of the case, a decree in foreclosure 
was entered in substantial conformity with the prayer 
of appellee’s bill, and which found, that the appellee had 
a first lien on all of the railroad property involved. From 
the decree rendered, the appellant, Bankers Trust Com- 
pany, as Trustee prosecutes this appeal. 

The mortgage of appellee was made by the Chicago, 
Peoria & St. Louis Railway Company of Illinois, which is 
referred to for brevity, as the Railway Company; the 
Railway Company being the predecessor in the ownership 
and operation of the lines of railroad involved, which is 
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now owned and operated by the Chicago, Peoria & St. 
Louis Railroad Company, referred to in this case, as the 
Railroad Company; and which executed a 
Page 1 
general and 

Refunding Mortgage on January 2, 1913, to the appellant. 
This mortgage is called Refunding Mortgage; and the 
mortgage of the appellee is referred to as the Prior Lien 
Mortgage. The controverted questions involved in this 
_ appeal, relate to the liens claimed respectively by the ap- 
pellee and the appellant, under the mortgages mentioned, 
and the relative priority of such liens. The controverted 
liens relate to certain portions of the railroad property 
designated as “Equipment Series A comprised in Parcel 
12,” and certain parcels of land, comprised in “Parcel 
Twelve A, described in Clause XXXI” in the decree. 

The court found in its decree, that in and by the 
Prior Lien Mortgage, the Railway Company, the predec- 
essor of the present company, mortgaged its railroads, 
and all other property, including all real and personal 
property, and the franchises owned by the Railway Com- 
pany. and all property, real and personal, and the fran- 
chises thereafter acquired by the Railroad Company, as 
the lawful successor of the Railway Company; that the 
Railroad Company acquired the railroad, right, property, 
and franchises of the Railway Company, and other prop- 
erty, subject to the lien of the Prior Lien Mortgage; and 
became and now is, the lawful successor and assign of the 
Railway Company; and in the exercise of its lawful pow- 
ers and by appropriate corporate action duly assumed the 
covenants and obligations of the Prior Lien Mortgage and 
supplemental mortgage, including the obligation to pay 
the principal and interest of the $2,000,000.00 or prior 
lien bonds, issued and outstanding thereunder. 

That in and by the General and Refunding Mortgage, 
the Railroad Company conveyed, transferred and assign- 
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ed all the rights, property and franchises then owned by 
the Railroad Company, and in that mortgage described; 
or which should thereafter be acquired by the Railroad 
Company, by the use of General and Refunding Mort- 
gage bonds, or their proceeds. 

That at, and about the time of, the execution of the 
General and Refunding Mortgage, the Railroad Com- 
pany duly exe- 
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cuted, under its corporate seal, and The 
Bankers Trust Company duly certified and delivered, the 
$2,850,000.00 principal amount of General and Refunding 
Mortgage bonds provided for in Section 2 of Article One 
of the mortgage; and that $1,837,000.00 principal amount 
thereof, are now issued and outstanding. 

That the Prior Lien Mortgage, is a prior and superior 
lien upon all the property described or mentioned in 
Clause XXXI of the decree, as comprised in the parcels 
therein referred to, except the Series A Equipment de- 
scribed in parcel No. 12, and that the supplemental mort- 
gage is a prior and superior lien upon all the property 
therein described. 

That the General and Refunding Mortgage is a valid 
lien, junior and subordinate, to the lien of the Prior Lien 
Mortgage; and the lien of the supplemental mortgage, 
upon the property described or mentioned in Clause XXXI 
except as to Series A Equipment, and the real property 
described or mentioned in “Parcel No. 12—A,” all of 
which is free from, and not subject to the lien of the Gen- 
eral and Refunding Mortgage. 

That the Prior Lien Mortgage is a lien upon the right, 
title and interest of the Railroad Company, in and to the 
equipment described or mentioned in Parcel No. 12, sub- 
ordinate only to the right, title and interest of the Bank- 
ers Trust Company, as Trustee, under the agreement of 
conditional sale, Series A; and that said equipment is free 
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from, and not subject to the lien of the General and Re- 
funding Mortgage. That the determination of the court 
as to the respective liens of the Prior Lien Mortgage, and 
the General Refunding Mortgage, upon the Series A 
Equipment, and upon certain pieces of Real Estate de- 
scribed or mentioned in Clause XXXI as comprised in 
Parcel 12—A (being the real estate described in escrow 
deeds to Harry A. Cushing) confirms the findings made 
by the special master. 

The findings of the special master, in reference to 
the properties referred to, are as follows: “That the 
properties described in the escrow deeds deposited with 
Harry A. Cushing were 
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and are now subject to the Prior 
Lien Mortgage as a lien thereon, prior and superior to the 
lien if any of the General and Refunding Mortgage; and 
that said properties, if acquired by the Railroad Com- 
pany, would not be acquired as the result of the use of 
General and Refunding Mortgage bonds or their proceeds, 
and that such properties are free from, and not subject 

to the lien of the General and Refunding Mortgage.” 
There is practically no dispute about the facts as con- 
tended for by the appellant: That in 1912 a consolidated 
mortgage, given by the Railway Company, providing for 
a lien, second to the lien of the Prior Lien Mortgage, was 
foreclosed; and that in this foreclosure proceeding, the 
properties of the Railway Company, were sold to William 
W. Stevenson for $750,000.00, which sum was furnished, 
by a Re-organization Committee, created by, and acting 
under, a Plan and Agreement of Re-organization; and 
that the properties sold to Stevenson were conveyed to 
him, by deed dated December 19, 1912; that this trans- 
action involved all the properties in the foreclosure pro- 
ceedings; and that in purchasing these properties, and ac- 
quiring title thereto, Stevenson was acting in conformity 
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with the Plan and Agreement of Re-organization, and for 
the Organization Committee. That the plan of Re-or- 
ganization provided, that “The Re-organization Commit- 
tee might in its discretion purchase, or cause to be pur- 
chased, subject to the Prior Lien Mortgage of $2,000,000.- 
00, all or any part of the property and assets of the com- 
pany, at any sale or sales thereof; and to cause a new 
company to be created under, and in accordance with the 
laws of the State of Illinois, in which title to such proper- 
ty and assets, when and as so purchased, should be vest- 
ed.” And that the New Company should assume the ob- 
ligation of the existing Prior Lien Mortgage of $2,000,- 
000.00. 

That in the agreement of re-organization, it was pro- 
vided in substance, in Paragraph Eighth, that the Re-or- 
ganization Committee, might employ, negotiate, deliver 
and exchange any of the securities of the Railroad Com- 
pany, that might be received by 
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the Re-organization 
Committee, under, or in connection with, the plan and 
agreement of re-organization; and in the Ninth Para- 
graph, that the accounts of the Re-organization Commit- 
tee, should be filed with the Board of Directors of the 
Railroad Company; and that the accounts when approved 
by the Board, should be final, binding and conclusive, up- 
on all parties having interest therein; and that thereup- 
on the Re-organization Committee should be discharged. 

That the Railroad Company was incorporated in IIl- 
inois, on December 6, 1909, pursuant to the “Plan and 
Agreement of Re-organization” referred to; and that its 
entire capital stock which was authorized, was issued to 
Stevenson, except six shares to qualify six directors. 
That by deed dated December 19, 1912, at the time Ste- 
venson owned all the capital stock of the Railroad Com- 
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pany, except the six shares referred to, the properties 
which had been conveyed to him, were conveyed by him 
and his wife, to the Railroad Company. Both the con- 
veyance to Stevenson, and the conveyance from Steven- 
son and his wife, to the Railroad Company, were made 
subject to the Prior Lien Mortgage of the Railway Com- 
pany. 

That the conveyance from Stevenson and his wife, to 
the Railroad Company, followed an acceptance by the 
Railroad Company, of a written proposal by Stevenson, 
to its Board of Directors, wherein he offered to convey to 
the Railroad Company, subject to the Prior Lien Mort- 
gage, the properties of the Railway Company purchased 
by him at the foreclosure sale mentioned, in considera- 
tion, among other things, of (1) the assumption by the 
Railroad Company of the payment of the principal and 
interest of the outstanding Prior Lien Bonds of $2,000,- 
000.00; and (2) the delivery to Stevenson, or upon his or- 
der, of $2,850,000.00 of bonds to be issued under the Re- 
funding Mortgage of the Railroad Company; which offer 
was accepted by the Railroad Company. 

That under date of January 2, 1913, the Railroad 
Company executed and delivered the Refunding Mort- 
gage. This mortgage conveyed to the appellant, Bank- 
ers Trust Company, as Trustee, the 
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lines of railway for- 
merly owned and operated by the Railway Company; and 
that among other things it also conveyed all property, 
which might thereafter be acquired by the use of bonds 
issued under the mortgage, or their proceeds. That the 
Fourth Granting Clause of the Refunding Mortgage pro- 
vided, that it should be a lien on “all real estate, lines of 
railway, *** engines, cars, #8 motive power, rolling stock 
and equipment, with the appurtenances and franchises 
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above described as being hereby mortgaged, or that may 
hereafter be acquired by the mortgagor by the use of 
the gold bonds or their proceeds.” 

And it was declared therein, that the indenture was 
and should become and be, a_ lien upon “all the estate, 
right, title, interest and property, now owned by the mor- 
tgagor, or that may hereafter be acquired by it, by the 
use of the gold bonds (when and as any such estate, right, 
title, interest or property is, or shall be, so acquired,’ in 
and to all or any of the real estate, lines of railway *** 
engines, cars *** motive power, rolling stock, equipment, 
appurtenances and other property and franchises herein- 
before described as being hereby mortgaged.” 

And in reference to the Prior Lien Mortgage, Re- 
funding Mortgage recites: “All the railroads, franchises 
and other property above described as being now owned 
by the mortgagor, and as being hereby mortgaged, how- 
ever, being subject to the Prior Lien Mortgage or Deed 
of Trust, dated March 1, 1900, executed by the Chicago, 
Peoria & St. Louis Railway Company of Illinois.” And 
in Section 3 of Article Four, of the Refunding Mortgage, 
it is covenanted as follows: “All railways *** franchises, 
and all property of every kind, in respect to the acquisit- 
ion or construction whereof gold bonds shall be certified 
and issued as hereinbefore provided, and all railways, 
franchises and all property of every kind, described in 
the granting clauses of this identure, the cost of the ac- 
quisition of which shall hereafter be re-imbursed to the 
mortgagor by the issuance of gold bonds, immediately 
upon the authentication of such gold bonds by the Trus- 
tee and without any further 
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conveyance or assign- 
ment, shall become and shall be subject to the lien of 
this identure as fully and completely as though now own- 
ed by the mortgagor, and specifically described in the 
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granting clauses hereof.” 

That the Prior Lien Mortgage, conveyed to the ap- 
pellee as Trustee, all the properties of the Railway Com- 
pany ‘“‘as the same are now owned or may hereafter be ac- 
quired by the Railway Company;” and the properties 
mortgaged are described as follows: ‘Also all other loco- 
motives engines, cars and other rolling stock, equipment 
** and all manner of franchises of every kind and de- 
scription, however derived, and where ever situated, all, 
and all manner of real estate and interest therein; and 
all, and all manner of mixed and personal property of 
whatever nature or description the same may be, at the 
date of these presents, owned or possesed by the praty 
of the first part, (the Railway Company) or which may 
at any time hereafter, during the continuance of this 
trust, be acquired by the party of the first part for use 
upon or in the operation of said railways ****, And also 
all franchises and property, and all rights or interests in 
franchises or property of every kind and description, real 
or mixed, and where ever the same may be situated, that 
may at any time after the date of this identure, be ac- 
quired by or for the said party of the first part, relating 
to said railways, or the use or operation thereof, all of 
which it is hereby covenanted shall inure by way of ac- 
cretion to the benefit and advantage of said parties of the 
second part, trustees, and by way of further and better 
security hereunder.” 

And in Article XIX of the Prior Lien Mortgage, it is 
expressly provided, that “The Railway Company shall be 
held and construed as including the lawful successors and 
assigns of said company, being the owners for the time 
being of the premises hereby mortgaged and conveyed.” 

It is pointed out by the appellant, that “Series A 
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Equipment” was not acquired by the Railway Company, 
which executed the Prior Lien Mortgage, but was acquir- 
ed by the Railroad Company 
Page 7 

under the contract of Con- 
ditional Sale of “Equipment Series A,” dated April 1, 
1918; and that since the Refunding Mortgage was execu- 
ted January 2, 1913, the “Series A Equipment” was af- 
ter-acquired property. Also, that this equipment was 
purchased partly from the American Locomotive Com- 
pany, and partly from the American Car & Foundry Com- 
pany; and it is insisted, that it was paid for with funds 
derived by the Organization Committee, from various 
sources, including cash assessments upon the stockholders 
of the Railway Company, the sale of certain Prior Lien 
Mortgage bonds received by Stevenson as purchaser of 
the properties of the Railway Company, and the sale of 
Refunding Mortgage Bonds; and that the funds derived 
from the several sources were mingled, and that the Re- 
organization Committee in making disbursements drew 
on this so called common fund. That “Series A Equip- 
ment” was purchased by the Re-organization Committee 
from the American Locomotive Company, and the Amer- 
ican Car & Foundry Company, on the condition, that 
these companies would subscribe for and take over some 
of the Refunding Mortgage Bonds; and that the Amer- 
ican Car & Foundry Company, did afterwards in accord- 
ance with the agreement take $42,000.00 par amount of 
the bonds and paid $30,000.00 therefor and accrued inter- 
est; and that the American Locomotive Company in ac- 
cordance with its agreement in that regard, took $21,000.- 
00 par amount of bonds and paid $15,000.00 and accrued 
interest therefor; and that the Re-organization Commit- 
tee accounted to the Railroad Company for the amounts 
received from the companies referred to, for the bonds 


sold; and that therefore the equipment in question was 
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acquired by the use of Refunding Mortgage Bonds, or 
their proceeds; or because the cost of acquisition of such 
equipment, or a part of such cost, was re-imbursed to the 
Railroad Company by the issuance of Refunding Mort- 
gage Bonds; and that therefore the Refunding Mortgage 
should be held to have a lien upon the equipment refer- 
red to, because it was property ‘in respect of the acquis- 
tion or construction whereof, gold bonds were certified 
and issued,’ or at any rate, that ‘the cost of the acquisition 
of which 
Page 8 

was re-imbursed to the mortgagor by the 
issuance of gold bonds.’ The Refunding Mortgage spec- 
ifically limits the lien of the mortgage with reference to 
after-acquired property to such as ‘“‘may hereafter be ac- 
quired by the mortgagor by the use of the gold bonds or 
their proceeds.” The proofs appear to be clearly to the 
effect however, that the equipment referred to, was not 
acquired by the Railroad Company, after the execution 
of the Refunding Mortgage, by the use of Refunding 
Mortgage Bonds, or the proceeds thereof, in fact, it clear- 
ly appears, that no property of any kind was acquired by 
the Railroad Company, by the use of Refunding Mortgage 
Bonds, or the proceeds thereof, after the issuance of the 
$2,850,000.00 bonds, which the record shows, were dir- 
ectly used in the acquisition of the railroad properties of 
the Railway Company. Nor was the cost of the acquis- 
ition of this equipment re-imbursed to the mortgagor by 
the issuance of such bonds. 

It is also insisted by the appellant, that “Series A 
Equipment” constitutes appurtenances; and that it is 
therefore subject to the lien of the Refunding Mortgage, 
under the Fourth Granting Clause of the mortgage. The 
appurtenances referred to in this granting clause how- 
ever, are the appurtenances which were in existence, and 
held by the Railroad Company, at the time of the execu- 
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tion of the Refunding Mortgage, which was January 2, 
1913; inasmuch, as the equipment referred to, was not 
purchased or acquired until several months after that 
time, it could not have been in contemplation, hence 
could not have been intended to be included within the 
scope of the clause mentioned. 

The Fifth Granting Clause however, expressly mort- 
gaged “All earnings, rents, issues, profits, tolls, interest 
and other income of the Railways, property and fran- 
chises, at any time subject to this identure.” And under 
the latter clause, the lien of the Refunding Mortgage’ex- 
tended to all the rolling stock, including that embraced in 
“Series A Equipment” for the reasons tersely stated by 
Judge Taft in Louisville Trust Co. v. Cincinnati I. P. Rail- 
way Co. 31 Fed. 699: “Let us recur now to the question 
left open,— 
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as to whether the mortgage of the income 
to accrue from the Railway then existing and owned by 
the mortgagor, does not include subsequently acquired 
rolling stock and machinery, used in connection with the 
Railway, to earn the income, profits and tolls accruing 
therefrom. I think this must be answered in the affirm- 
ative. No tolls or income or profits could be earned from 
the Railway, without rolling stock and equipment. No 
mortgage of the income would give the mortgagee the 
right to take posession of the mortgaged railway upon 
condition broken, and take and enjoy the income; but no 
income could be earned without the rolling stock then in 
use upon the railway. As against the grantor, therefore, 
it must be taken, that it intended to mortgage with its 
railway, all the rolling stock owned by it, and used by it, 
during the existence of the mortgage, from which it 
would earn an income, subject to the mortgage. This is 
the effect of Justice McLean’s reasoning in Coe vy. Pen- 
nock 5 Fed. Cas., 1172: and of the case of Pullan v. Rail- 
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road Co. 4 Biss. 35, Fed. Cas. No. 11, 461. See, also State 
v. Northern Cent. Ry. Co. 18 M. D. 193.” 

The appellant contends, concerning the several par- 
cels of land, comprised in ‘Parcel Twelve—A” described 
in the decree, that only so much, if any, as was owned by 
the Railway Company at the date of the Prior Lien 
Mortgage, March 1, 1900, is subject to the lien of that 
mortgage; and that the remainder of such properties, is 
free from, and not subject to the Prior Lien Mortgage, 
because not used for railroad purposes. That with res- 
pect to after-acquired property, the granting clauses of 
the Prior Lien Mortgage extend to, and covers only, such 
after-acquired properties as were “acquired by the party 
of the first part for use upon or in the operation of said 
Railway,” or as were “acquired by or for said party of the 
first part, relating to said Railways, or the use or opera- 
tion thereof.” But that the properties referred to are 
subject to the lien of the Refunding Mortgage, whether 
or not used for railroad purposes, because the equities 
therein, were owned by the Railroad Company, at the 
date of the Refunding Mortgage; and because, such 
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properties, whether or not actually used for railroad pur- 
poses, were, and are, appurtenant to the lines of rail- 
roads described in the Refunding Mortgage; and_ that 
these properties are within the terms and scope of the 
Fourth Granting Clause, whereby there was conveyed, “all 
real estate ** now appurtenant to the railroads herein- 
above described.” The proofs in the record are to the 
effect, that the real property referred to, which now 
stands in the name of H. A. Cushing, at the time of the 
foreclosure referred to, belonged in equity to the Rail- 
way Company, at the time of the execution of the Prior 
Lien Mortgage; and that the Prior Lien Mortgage by its 


terms expressly covered “all the other property, lands, 
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tenements and hereditaments of the Railway Company, 
together with all its choses in action, estates, easements, 
rights, title, interest, claims and demands in law or in 
equity.” Under this clause the lien of the Prior Lien 
Mortgage would become effective; whether the real es- 
tate in question, was used for railroad purposes or not, 
and regardless of the fact, that the legal title to the 
same, stood in the name of some person other than the 
Railway Company. Moreover, the real estate in ques- 
tion, after the foreclosure sale, was acquired by the Re- 
organization Committee, through the medium of Steven- 
son, for the Railroad Company. And is now held in the 
name of Cushing for the purposes of the Railroad. Con- 
cerning the lien of the Prior Lien Mortgage on “Series A 
Equipment,” is may be said, that the scope of the lien of 
the Prior Lien Mortgage, under the clauses in the mort- 
gage relation thereto, covers all locomotive engines, cars 
and other rolling stock, equipment, and all machinery, 
tools, implements, materials, furniture, and all manner of 
franchises of every kind and description, however derived, 
and where ever situated; and all manner of real estate, 
and interest therein; and all manner of mixed or person- 
al property of whatever nature or description the same 
may be, which was owned or possessed by the Railway 
Company at the date of the mortgage, or which may 
have, at any time thereafter, during the continuance of 
the trust, been acquired by the Railway Company for use 
upon, or in the operation of the railways involved, or by 
the “lawful 
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successors and assigns” of the Railway Com- 
pany. The description of the property effected would 
necessarily include “Series A Equipment,” if such equip- 
ment was acquired by a successor or assign of the Rail- 
way Company, for use upon or in the operation of the 
railways involved. It is contended by the appellant how- 
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ever, that the Railroad Company was not the lawfiul suc- 
cessor of the Railway Company in the operation of the 
railways in question, because the Railroad Company, 
which acquired the equipment, was a new, separate and 
independent corporation, and derived its franchise, not 
from or through the predecessor company, but directly 
from the State of Illinois. While it is true, that the 
Railroad Company was a newly formed corporation, and 
derived its charter from the State of Illinois, the proof in 
the record, makes it clear, that the Company was formed, 
and came into existence by its charter from the State, for 
the expressed purpose of becoming the successor to, and 
assign of the Railway Company, in acquiring the proper- 
ties and operating the railways of the Railway Company. 
The Railroad Company, was therefore, as a matter of 
fact, the successor and assign of the Railway Compony; 
and it was also the lawful successor as a matter of law. 
Compton v. Jessup 68 Fed. 263. 

For the reasons stated, we are of opinion, that the 
findings of the court concerning the priority of the lien 
of the Prior Lien Mortgage were correct; but that it 
should have found also, that the hen of the Refunding 
Mortgage, attached, as a junior lien, and_ second to the 
lien of the Prior Lien Mortgage, to “Parcel 12—A”’ of the 
real estate involved. Humphrey v. McKissock 140 U. S. 
304; 35 L. Ed. 473. And that, for the reasons stated, the 
lien of the Refunding Mortgage extended also to the 
“Series A Equipment,” subject to the prior lien of the 
Prior Lien Mortgage. The decree is therefore reversed 
in part, and the cause is remanded with directions to mod- 
ify the decree, in accordance with the views herein ex- 
pressed; but in all other respects, the decree is affirmed. 

Affirmed in part, and reversed in part, and remanded 
with directions. 
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235 1.A. 634 


General No. 7686 Agenda No. 54 
April Term A, D. 1924 


Nanta Horn, Appellant 
‘ vs. 
Omer Arbogast and Rose Patrick, Appellees 
Appeal from McLean. 


NIEHAUS J. 


In this case the appellant Nanta Horn, filed a bill in 
equity against the appellees Omer Arbogast and Rose 
Patrick. The bill alleges, that on or about the 5th day of 
October, 1922, the appellees were partners, and engaged 
in conducting a restaurant known as the Acme restau- 
rant, in the city of Bloomington, which with the furniture 
and fixtures, and stocks of foods, and goods then there- 
in, was of value not to suceced $700.00; that the appellee 
Arbogast, on or about the middle of the month of Janu- 
ary, 1923, told the complainant, that he had obtained a 
decree of divorce from his former wife during the first 
part of the preceeding month, November 1922; that he 
desired to, and would marry the appellant, after the ex- 
piration of the year following his divorce; and that he al- 
so represented to her, that the appellee Rose Patrick, 
was then his partner in the Acme restaurant business, 
and was then in love with him; and that it would be im- 
possible for him to marry appellant, and continue in the 
restaurant business with Rose Patrick; that it was nec- 
essary for Arbogast to continue in the restaurant busi- 
ness, in order that he might marry the appellant; and 
that he would terminate the partnership with Rose Pat- 
rick, and marry appellant after the termination of the 
partnership; that the appellant having full faith in the 
truth of Arbogast’s statements and representations, then 


and there agreed to marry him; and thereafter relied up- 
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on and trusted him, and believed that he intended to mar- 
ry her; that thereafter in the month of February 1923 
Arbogast falsely and fraudulently, and for the purpose 
of obtaining appellant’s money, told her, that it would 
be necessary for her to give him $2000.00 
Page 1 

of complainant’s 
savings, in order, that he might use it in buying out the 
interest of the defendant Rose Patrick in the Acme res- 
taurant; and so he could continue to operate the restau- 
rant business without Rose Patrick; and in order, that He 
might marry the appellant at the expiration of the year 
from the time of his divorce; also, that he fraudulently 
and falsely represented, that the Acme restaurant busi- 
ness with furniture, fixtures and supplies, was worth 
$2000.00, and was earning large profits; and, that if the 
appellant would give him $2000.00, he would purchase the 
interest of Rose Patrick in the business for her, and ter- 
minate his partnership with Rose Patrick; and, that he 
and the appellant would thereafter conduct the business 
until their marriage, and then thereafter as husband and 
wife; and that he would teach the appellant the restau- 
rant business, so that she need no longer earn her living 
by domestic service; that the appellant having full faith 
in Arbogast’s professions of love for her; and believing 
in his promise to marry her, gave him the $2000.00, to 
be used by him as aforesaid; that the appellee Arbogast 
in the month of February, 1923, told appellant, that af- 
ter he had purchased the interest of Rose Patrick in said 
restaurant, with complainant’s money, and had eliminat- 
ed said Rose Patrick from said business, that he would 
then buy back from appellant a one half interest in said 
restaurant business; that appellant placing trust and con- 
fidence in the representations of Arbogast, and being in 
complete ignorance of the restaurant business, and of the 
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value thereof, and of the furniture, fixtures and supplies 
therein, gave Arbogast the $2000.00 in trust, to be used 
by him in the purchase of said restaurant and furniture 
and fixtures and supplies then therein, and of the entire 
interest of said Rose Patrick in said restaurant, furniture, 
fixtures and supplies, for appellant; and that she received 
from him an alleged bill of sale, executed by him, and 
purporting to convey to appellant said restaurant busi- 
ness, including all fixtures, stock and merchandise then 
and there being used in said business; that the appellee 
Arbogast then and there told the appellant, that she 
would go into possession and 
Page 2 

become associated with 
him in the conduct of said business on the Monday follow- 
ing, namely February 10, 1923; but that Arbogast and 
Rose Patrick, thereafter, and only a few hours later in 
the afternoon of the 16th day of February, without her 
knowledge or consent, fraudulently removed fixtures and 
merchandise from said restaurant of great value, which 
were included in the bill of sale, and conveyed to her, in- 
cluding canned goods, electric fan, silver ware, knives, 
forks, spoons, plated ware, sugar, adding machine and 
other fixtures, furniture and supplies, which had been 
sold to appellant for said $2000.00; and did not deliver the 
same to the appellant, when she went into possession of 
said restaurant and business, on the morning of Febru- 
ary 19th. The bill also alleges, that: Arbogast with the 
$2000.00 which he so fraudulently obtained from the ap- 
pellant, afterwards purchased another restaurant called 
the Home restaurant, located within three blocks of the 
Acme restaurant purchased by the appellant, and placed 
therein the fixtures and merchandise which he had fraud- 
ulently removed from the Acme restaurant; and that the 
appellee Rose Patrick thereupon began to conduct and 
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operate said Home restaurant business; and that Arbo- 
gast, after a few days, joined said Rose Patrick in con- 
ducting said Home restaurant; and that they continued 
thereafter together to conduct and operate the same; and 
that thereupon and thereafter, the appellees Arbogast 
and Patrick became and are engaged in attracting away 
from the appellant and the said Acme restaurant former 
customers of the Acme restaurant; and serving them at 
the Home restaurant; and that the appellant: is informed 
and believes and states the fact to be, that the Home res- 
taurant was purchased in the name of Rose Patrick with 
appellant’s money, which Arbogast received from her; 
and that the appellee Rose Patrick now claims to be the 
owner thereof. The appellant also avers, in her bill of 
complaint, that Arbogast did not intend, and never has 
intended to marry her; but falsely and fraudulently prom- 
ised to marry her, and became engaged to her, for the 
purpose of gaining her confidence, and of fraudulently 
obtaining appellant’s $2000.00; and that he had not in- 
tended to use said 
Page 3 

$2000.00 for the purpose of sever- 
ing his relations with the defendant Rose Patrick, so 
that he and the appellant might engage in the conduct of 
the business of the Acme restaurant, and might become 
married; that Arbogast did not intend to operate the 
Acme restaurant with her, as a_ partner or as her hus- 
band: but that he obtained the $2000.00 for the fraudu- 
lent purpose of selling the appellant the Acme restaurant 
business, furniture, fixtures and supplies, worth not over 
$700.00, for the sum of $2000.00; and that the represen- 
tations of Arbogast that the Acme restaurant business 
furniture, fixtures and supplies were worth $2000.00, were 
false and grossly excessive; that he knew they were 


false, and that the restaurant and business, etc., was 
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not worth to exceed $700.00. The bill also alleges, that 
the appellee Rose Patrick prior to the time that the ap- 
pellant gave Arbogast the $2000.00 referred to, knew 
that Arbogast had promised to marry the appellant, and 
had become engaged to her for the fraudulent purpose 
of obtaining said $2000.00; and that Arbogast did not in- 
tend to marry appellant; and that she knew, that the ap- 
pellant gave Arbogast the $2000.00 in trust for the pur- 
pose of acquiring the Acme restaurant, in order that the 
appellant and Arbogast might conduct said restaurant and 
become married; and knew that said Acme restaurant 
was not of a value to exceed $700.00; and that the $2000.- 
00 was a fraudulent and grossly excessive price for said 
business. The bill also alleges, that Arbogast has not 
conducted said Acme restaurant with her or taught her 
the restaurant business; but on the contrary, has been 
conducting the Home restaurant with the defendant Rose 
Patrick; that she is ignorant of the restaurant business, 
and unable to porperly conduct and manage the same; 
and that she has requested the appellee to deliver back 
to her the $2000.00, and has offered to restore to them, 
and surrender the Acme restaurant furniture, fixtures, 
and an equal amount of supplies; and the apepllees and 
each of them have wholly refused to return or pay the 
$2000.00 or any part thereof. The bill also avers, that 
Arbogast received appellant’s $2000.00 in trust, and is 
therefore 
Page 4 
liable as trustee, to account therefor; and 
that the appellee Rose Patrick, did not give any valuable 
consideration for said Home restaurant, and is not a 
bona fide owner of the same; and that Arbogast is with- 
out pecuniary means or property other than such inter- 
est as he may have in said Home restaurant business; and 


is unable, and without property to answer in damages to 
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complainant for his fraud deception and misrepresenta- 
tions. The bill prays, that the sale to the appellant may 
be decreed to be unlawful, null and void, and to be set 
aside; that Arbogast be held to have received the $2000.- 
00 as trustee for the appellant; and that the court follow 
the $2000.00 as a trust fund to its investment in the 
Home restaurant business; and impress the Home restau- 
rant business with a trust charge, to secure the re-pay- 
ment to the appellant of the $2000.00 and interest; and 
that Arbogast’s interest in said Acme restaurant, may be 
impressed with a trust charge, to secure the repayment 
to appellant of said $2000.00 and interest; and that Ar- 
bogast be decreed to account for and repay said $2000.00 
to appellant with interest; and that in default of such re- 
payment that the Home restaurant business, and the 
Acme restaurant, be sold and the proceeds thereof ap- 
plied on said payment. The bill also prays for an injun- 
ction, and a receiver, and such further relief as equity 
may require. 

The apppellees demurred to the bill of complaint, and 
the demurrer was sustained; and a decree entered dis- 
missing the bill for want of equity. This appeal is pros- 
ecuted from the decree. 

It is evident, that the bill was filed on the assump- 
tion that the $2000.00, which it is alleged that Arbogast 
obtained from the appellant, was a trust fund resulting 
from the transactions between the parties with reference 
thereto: that a fiduciary relation existed between the par- 
ties with reference to the use and purpose of the fund. 
The averments in the bill of complaint, in reference to 
the transactions between the parties, and with reference 
to the $2000.00, are clearly to the effect, that the money 
was obtained by Arbogast by fraud; and that the appel- 
lant was 

Page 5 


Ne - 
a 
: 
; 
Hreeaingieine baa moiidaesh buat endl vot teuteiafoon 


alae oi dorky ey sty Hid olT vernott 




















hey broy bers 
t ont bsgvisya a) 
1 bros str J bru 
+ US oe Niesveal et} ot fed} -deind. s 2 HO.OOUeS esl. 
207 SATO odd eesdquiti brs Reser aud tas imedsar onal 
qayt oft) sinose od rads tage s wihw seontend dee : 
(desieiitn b yd? do tesiloqas add of _ 
hans a jes Cer eee iF 
mysiet os sivege of .s aaa i ise 
“Tatf Drs ptaatodar has » Jesllaqae of * 
ay ; fous OF boerny 
ne Wits aeastnt sitw desloge ot 
ov menolt ody decd dross = 
Joovort shussavy od fra lee ad Sas igiten oftisA 


(i yeti oa Tat aya AAG bipe to forty 
p> 28 Youur varias dom bvos seviesay B bag sttotjo 


STUN psy weds 





ig@ioy ro ifid oni of heviratehn 296 ae odt 
ib boise seneh » hrs theritsgaue aaw ‘aridtal od? 
ig ei inagags aidT Qheps te jasw sot Mil qld eeiesing 


s9799)) ond cook bat 
on 
weniys ta? povolle eb th daihw G,N0088 ait Judd noi 


Ja rellargars gat mio ‘béniasdo 





Liv otra oo) méeuitad anoidoredent odd est 


Hy fl edvnledt folein nopisies yisi bil 6 tedd taboos} 


> t Hl t “ fe " i+ j agnesate* {47 apt 
j SO DeOCp sry po SAA Oe OS BomoesTet ntiw eo 
a Aceh bon 4 farclcwans hey (ee BA we etrantiaue dott 
Ltr 20 EM WTICIO TO Lit OOS MI Bona s “ard 


a A F ee oe eye rae 
mmiot dittw hes soihied acla woswisd gaoiluseqayd ot 





MONE SHS Soo sate oa 


ah of viceoly. aan Of ).OSE andy ey) 

ye onl gad? Srckunt vd Jasyods A yd honisiclo 26.0 ; 
RG ue dqast 

sw 





cheated out of it by Arbogast, by making a 
false promise to marry her, and by other false represen- 
tations, with reference to the value of the restaurant 
and the property connected therewith; and fraudulently 
withholding from her a part of the property purchased 
and ambraced in her bill of sale; and by the failure of Ar- 
bogast to keep his promise to become her partner in the 
restaurant and business purchased by her. It is evident 
that the $2000.00 was not a trust fund; and that the law 
gives a complete remedy for the wrongs charged in the 
bill to have been committed by Arbogast. There is a 
remedy at law for obtaining the money or property by 
fraud or false representations; and for wrongfully with- 
holding property which belongs to another, and for dama- 
ges incurred for a breach of a contract or of a promise 
of mariage. The subject matter of this suit therefore 
comes under the jurisdiction of a court of law, and not of 
a court of equity. We are of opinion, that the demurrer 
to the bill was properly sustained; and the decree dis- 
missing the bill for want of equity is therefore affirmed. 

Affirmed. 
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235 1.A. 634 


General No. 7687 Agenda No. 75 
April Term A. D. 1924 


Indian Refining Company, a Corporation, Appellant 
vs. 
John Barton Payne, Agent and Director General of Rail- 
roads (James C. Davis substituted defendant,) Appellee 


Appeal from McLean. 
NIEHAUS J. 


In this case the appellant, Indian Refining Company, 
brought suit in the cireuit court of McLean County 
against John Barton Payne, Agent and Director General 
of Railroads, (for whom James C. Davis was afterwards 
substituted as defendant,) to recover damages for the 
loss of a part of the contents of a tank of gasoline, which 
had been carried by the Chicago & Alton Railroad from 
Lawrenceville, Illinois, to Bloomington, as an intra state 
shipment. 

The appellant in its brief, makes the following state- 
ment concerning its claim for damages, as set out in the 
declaration, the pleading and the issues involved, and the 
final result of the controversy: 

The declaration consists of three counts. The first 
count avers a loss either before or after the termination 
of the defendant’s liability as carier, charges specific neg- 
ligence on the part of defendant in striking the tank car 
with other cars;_and avers freedom from contributory 
negligence. The second and third counts cover loss be- 
fore the termination of the defendant’s liability as com- 
mon carrier. The second count averring a negligent loss 
and failure of delivery; and the third count alleges loss 
of the gasoline while in the defendant’s possession as 
carrier, and counts upon the defendant’s failure to de- 


liver, and upon its liability as insurer. 
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To the original count apepllees pleaded the general 
issue. To the second, the general issue, and a special plea 
combining a traverse with a confession and avoidance by 
setting ‘up, that the gasoline had been delivered; and at- 
tempting to excuse the loss by pleading the provisions of 
a lease covering the tract of ground leased to appellant 
for its receiving tanks and pumps and ending with a ver- 
ification. To the third count appellees pleaded a com- 
mon traverse denying failure to deliver and concluding 
with a verification. A jury was waived. The Court took 
appellant’s general and special demurrer to the special 
plea and the traverse 
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ending with a verification under 
advisement, sustained the demurrers and entered judg- 
ment for defendant. 

The trial court in passing upon the merits of the con- 
troversy, reached the following conclusions as to the facts 
disclosed by the evidence, and of the law pertaining to 
the case: 

The third plea is no answer in law to the original 
declaration under Owen & Co. vs. Mich. Central Ry. Co. 
291 Ill. 149, nor is it a proper plea to the additional 
counts. Under the evidence the lease has no application. 

A common carrier is an insurer of goods entrusted to 
him and accountable for the loss thereof or any damage 
thereto unless shown to have happened by the act of God 
or the public enemy or to have been occasioned by an act 
of the shipper or some one in his position. 

In my opinion that is the law whether it is so stated 
or not in the bill of lading. In the case at bar the bill 
provides:—‘‘No carrier or party in possession of any of 
the property herein described shall be liable for any loss 
thereof or damage thereto or delay caused by the Act of 
God, the public enemy, quarantine, the authority of law, 





or the act or default of the shipper or owner.” As no ob- 
jection was made to the provisions of the bill of lading 
in accordance with Sec. 10 of the Uniform Bill of Lading 
Act, it should be given full force and effect, Bean vs. 
Jackson, 207 App. 577. 

A common carrier is not exempt from liability for 
a loss occasioned by an Act of God if the carrier has been 
guilty of any previous negligence which brings the prop- 
erty in contact with the destructive force or unnecessar- 
ily exposes it thereto. Wald vs. P. C.C. & St. L. R. R. 
Co. 162 Ill. 545. 

Some courts hold that the same rule applies where 
the loss is caused by the combined negligence of the car- 
rier and the owner. Other courts hold that if the loss or 
injury is caused by the negligence of the carier and that 
of the owner, there can be no recovery. Short vs. Ore- 
gon Short Line R. R. Co. 190 App. 25; Southern Ry. Co. 
vs. Forgery & Richardson, 54 8. E. (Va.) 477. 

Where loss or damage is caused by the negligence 
of the shipper in loading the car the carier is relieved 
from liability unless it knew or could have known of the’ 
defective loading. Penna. Co. vs. Kenwood Bridge Co. 
170 Ill. 645; Libra vs. C. C. C. & St. L. Ry. Co 202 App 
418: Keystone Oil & M. Co. vs I. C. R. R. Co. 207 App 243. 

The carrier is exempt from liability when the loss is 
caused by the negligence of the owner or his servant. 
Minnelee vs. St. Louis I. M. & S. Ry. Co. 129 8 W. 762, 01 
by the act of owner or his servant without negligence. 
Hart vs. C. & N. W. Ry. Co. 29 N. W (Iowa) 597. 

Many other cases might be cited to show that there 
can be no recovery where the loss is caused by the act or 
negligence of the owner while the property is in the 
hands of the carrier and before it has been delivered to 
the consignee. It does not look reasonable to me that a 


carrier should be held liable for a loss occasioned by the 











act or negligence of the owner or his servant. 

If the gasoline had been lost because Ridgway was 
guilty of negligence in failing to properly connect the 
drain pipe and without the tank car having been moved 
no one would seriously contend that defendant should be 
held liable even though its duty as a carrier had not ceas- 
ed at the time of the loss. 
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Ridgway knew that cars were often placed on this 
spur and taken out besides those that were for the plain- 
tiff. While there is some controversy as to whether the 
accident occurred during daylight or after dark, yet it 
clearly appears that it was after usual business hours and 
at a time when defendant’s servants had no reasonable 
cause to believe that the car was being drained. 

If Ridgway had been killed or injured while he was 
under the tank car conecting the drain pipe the undis- 
puted facts would defeat a recovery as a matter of law 
because of a lack of negligence on the part of the defen- 
dant. C. & A. R. R. Co. vs. Pettit, 209 Ill. 452 

The evidence is wholly insufficient to show that de- 
fendant’s servants were chargeable with notice that 
Ridgway was engaged in draining the tank car at the 
time in question. In the absence of such notice it can 
not be said that it was negligence for them to move the 
cars which struck the tank car. C. & A. R. R. Co. vs. 
Pettit, supra. But in the most favorable view of the 
evidence for the plaintiff it must be held that its servant 
was guilty of contributory negligence and it would be in- 
equitable to allow a recovery. Short vs. Oregon Short 
Line R. R. Co. supra; Southern Ry. Co. vs. Gorgey & Rich- 
ardson, supra. 

In Owen & Co. vs. Mich. Central Ry. Co. supra there 
was no claim or pretense that the loss was occasioned by 


any act or negligence of the owner. 
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Demurrer sustained to third and fourth pleas. The 
Court finds the issues for the defendants. Judgment on 
findings. 

In the conclusions reached by the trial court we fully 
concur; the judgment is therefore affirmed. 

Affirmed. 
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General No. 7696 Agenda No. 60 
April Term A. D. 1924 


Hotz Lumber Company, Appellee 
vs. 
Josephine Deambrogio, Executrix of the Last Will and 
Testament of Louis Deambrogio, Deceased, et al. 
Appellants 


Appeal from Macoupin. 
NIEHAUS J. 


In this case, a petition for mechanic’s lien was filed 
in the cireuit court of Macoupin County, by the appellee, 
Hotz Lumber Company against Louis Deambrogio. Af- 
ter the filing of the petition, Louis Deambrogio died; and 
his widow, as executrix, was substituted as party to the 
suit. The lien claimed by the appellee, is based on Sec- 
tions 21 and 24 of Chapter 82 of the Mechanic’s Lien Act. 
The petition was referred to the master in chancery, who 
heard the evidence, and thereupon made a report finding, 
that the appellee was entitled to a merchanic’s lien. Ob- 
jections were filed, and exceptions taken, to the report of 
the master; and upon the hearing before the court, the 
exceptions were overruled; and the court entered a de- 
cree confirming the report. Louis Deambrogio was the 
owner of the premises described in the petition; and had 
entered into contract with one R. D. Bell for the erection 
of a building on the premises; and Bell the contractor en- 
tered into an oral contract with the appellee, to furnish 
all the building materials and supplies handled by them 
for said building; and that the appellee was_ to receive 
payment therefor on demand, not later than the complet- 
ion of the building; that in accordance with the contract, 
building material for the construction and completion of 
the building was delivered at different times by the ap- 
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pellee to the value of $1759.50; that on or about Febru- 
ary 10, 1920, Bell abandoned the contract, and refused to 
complete the work. The master found, that the petition- 
er within sixty days after the completion of its contract, 
served notice on 
Page 1 

Deambrogio in compliance with the 
statute; and that the appellee was entitled to a lien for 
the sum of $1759.50, plus interest in the sum of $290.70, 
making the total amount due $2054.20; and that the ap- 
pellee was entitled to a decree for a lien for that amount 
against the appellant, Josephine Deambrogio, as execu- 
trix. , 

It is urged on apepal, that the appellee did not give 
the sixty day notice required by Section 24 of the mechan- 
ic’s lien Act. Whether the notice given Louis Deambro- 
gio, the owner, was given within sixty days after the 
completion of appellee’s sub contract for materials, de- 
pends upon whether the last shipment of material, con- 
sisting of six sacks of cement, was a part of his contract; 
and was delivered to the owner or contractor. The evi- 
dence shows, that the six sacks of cement, were to be 
used for stucco work in finishing the porch on the build- 
ing, which was still unfinished at the time of the ship- 
ment of the cement. The evidence also shows, that the 
contractor was still connected with the job at that time. 
He testified, that he took charge of the shipment at Wil- 
sonville, and had it hauled to and placed upon the prem- 
ises for the puropse indicated; and the cement was never 
returned to the appellee. Under this proof, the requis- 
ites of the statute concerning delivery and notice are 
sufficiently established. The decree is therefore affirm- 
ed. 

Affirmed. 
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General No. 7705 Agenda No. 6 
April Term A. D. 1924 


Liberty State Bank,. Appellee 
vs. 
Louis G. Deschler Co., Appellant 


Appeal from McLean. 
HEARD, J. 


Appellant conducted a cigar and tobacco business 
in the building No. 119 North Main street, Bloomington, 
I]linois under a lease which expired July 1st, 1920. The 


_ building belonged to the estate of M. Marblestone, a 


deceased resident of Cincinnati, Ohio. Daniel and Cora 
Sega] were executors of Marblestone’s last will and tes- 
tament and trustees in control of the property with local 
agents by the name of Griesheim at Bloomington. 

September 19, 1919 the Segals as executors and 
trustees, leased in writing the premises in question to 
appellee for a term of ten years from July lst, 1920. 
Appellant refusing to deliver possession of the premises 
to appellee, upon the termination of the lease, July 1, 
1920, after written demand a suit in forcible entry and 
detainer was brought before a Justice of the Peace in 
which suit a judgment was rendered by the Justice of 
the Peace in favor of appellee against appellant. From 
this judgment an appeal was taken to the circuit court 
where, after a_ trial, a like judgment was_ rendered. 
From this latter judgment an appeal was taken to the 
appellate court of the third district of Illinois where on 
April 22nd, 1922 the judgment of the circuit court was 
affirmed. (Liberty State Bank v. Deschler 225 Ill. App. 
388.) Thereafter on May 7, 1922 Appellant vacated the 
premises in question. 

Appellee has brought this suit against Appellant un- 
der sec. 2 chap. 80 Rev. Stats. Ill. for double the yearly 
value of the premises in question from July 1, 1920 to 
May 7, 1922. 
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Appellant limited its appearance, filed a plea to the 
jurisdiction of the court, alleged facts showing that it is 
a resident of Indiana and was not found in McLean Coun- 
ty. Issues were formed, a jury waived, and the trial 
court at the February term, 1923, after hearing the evi- 
dence found the issues in favor of Appellee. Thereupon 
Appellant filed a plea of nil debit and the trial resulted 
in a verdict at the April. 1923 term in favor of Appellee 
for $9,236.10 upon which verdict judgment was render- 
ed. An appeal was taken to the Supreme Court, Appel- 
lant claiming that a constitutional question was involved, 
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but since no constitutional question appeared on the 
face of the record the appeal was transferred to this 
court. 

When the bill of exceptions was presented for the 
signature of the trial Judge he refused to sign as pres- 
ented and properly ordered pages 1 to 88 inclusive omit- 
ted from the record upon the ground that the matter 
therein contained should have been incorporated in a 
bill of exception during the February term or at a time 
thereafter fixed by the court during said term, and that 
no order extending the time for filing such bill had been 
entered at such term. 

Just what Appellants defense was in the former 
suit does not apepar as the briefs and arguments of the 
parties in the former case were not admitted in evidence, 
but it does appear in evidence from the opinion of the 
Appellate Court that one of the defenses was that Ap- 
pellant was claiming the right to withhold the possession 
of the premises by reason of an alleged contract of 
leasing for a period of ten years from July 1st, 1920, and 
that this claim was held invalid. 

In the present case Appellant attempted to defend 
upon the ground that it withheld the possession of the 
premises during the 
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period in question under a bona 
fide claim of right, and that prior to the time of so with- 
holding possession of said premises it had sought the ad- 
vice of an attorney at Bloomington who had advised Ap- 
pellant not to give up possession of the room but to re- 
main there and that Appellant ‘‘could win it in court,” 
but the court sustained objections to all attempts of Ap- 
pellant to introduce evidence along this line. 

The section of the statute under which this action is 
brought does not provide a penalty for a mere holding 
over after the expiration of the tenancy, but only pro- 
vides for such penalty where such tenant holds over wil- 
fully. 

In Stuart v. Hamilton 66 III. 250 it is said: “The 
courts have held that where the lease had expired ac- 
cording to its terms, the holding over, altough intention- 
al is not within the statute unless it was knowingly and 
wilfully wrongful; that where the tenant continued to 
hold over under a reasonable belief that he was doing so 
rightfully he does not incur the penalty.” 

In Odian Coal Co. v. Denman 185 Ill. 413 it is said: 
“As used in criminal or penal statutes the word wilful 
has frequently been interpreted to mean not merely a 
voluntary act but an act committed with evil intent. 

In 16 R. CG. L. 1171 it is said: “To render the ten- 
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ant liable to the statutory penalty the holding over must 
have been wilful, and without color or title, and there- 
fore if the holding over is under a bona fide claim of 
right based on reasonable ground he can not be held lia- 
ble for the penalty.” 

In order for Appellee to recover in this suit, assum- 
ing that it has a legal right to bring this suit, it must 
prove something more than a mere intentional holding 
over by Appellant after the expiration of the terms of 
Appellant’s lease. It must also show such a state of 
facts as will show that it is entitled to bring the suit and 
that Appellant wilfully, as the term wilfully is herein 
defined, held:over after the expiration of his lease. This 
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Appellee failed to do. 

At the request of Appellee the court gave to the 
jury the following instruction: 

“The Court instructs you that the defendant had no 
right in law to occupy the building in question after 
June 30, 1920, and the occupancy by the defendant of 
said building after said time, and after written notice of 
demand for the possession of the same, if you believe 
from the evidence that said such written notice was giv- 
en to the defendant, was unlawful and without right.” 

This instruction under the circumstances of this case 
could not fail to mislead the jury and its giving was 
therefore reversible error. 

This case seems to have been tried upon the theory 
that because Appellant’s contentions were not. upheld by 
the Appellate Court in the forcible entry and detainer 
suit, that the holding over was therefore wilful. This is 
not necessarily true. (Strimple v. P. P. Co. 187 N. W. 
1001.) Appellant had a right to introduce in evidence 
what his claim of right was in that case and any other 
evidence such as the advice of counsel, which might tend 
to show that the holding over was not. wilful and had a 
right to have the jury instructed in accordance with the 
views herein expressed. The judgment of the circuit 
court is reversed and the cause remanded. 
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General No. 7729 Agenda No. 24 





April Term, A. D. 1924 


Chase Harding, Appellee 
vs. 
Allith-Prouty Company, a Corporation, Appellant 


Appeal from Vermilion. 
HEARD, J. 


This is an appeal from a judgment for $2,440.00 and 
costs of suit rendered by the Circuit Court of Vermilion 
County in favor of Appellee against Appellant. 

This suit was based on a trade acceptance, or bill 
of exchange, in the sum of $2,216.50,, dated August 2, 
1922 payable October 31, 1922, and the declaration al- 
leges that said bill of exchange was drawn by the H & D 
Company, an Indiana corporation, on August 2, 1922 and 
was accepted by Allith-Prouty Company, an Illinois cor- 
poration; that the H & D Company for value received 
assigned said trade acceptance to the First National 
Bank of Crawfordsville, Indiana; that afterwards on 
March 24, 1923, ‘the First National Bank of Crawfords- 
ville, Indiana, assigned said trade acceptance to Appel- 
lee; that Allith-Prouty Company, an Illinois corporation, 
changed its name to Danville Manufacturing Company, 
and Appellant, a Delaware corporation, purchased the 
assets of the Allith-Prouty Company, an Illinois corpor- 
tion, and assumed and agreed to pay the trade accept- 
ance. 
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Appellant filed several pleas by which it was set up 
that the H & D Company on July 17, 1921, made an 
agreement with the Allith-Prouty Company, an Illinois 
corporation, by which it sold certain material and parts 
on hand for the manufacture of shock absorbers, and 
the right to manufacture and sell such shock absorbers; 
that on February 13, 1922 a supplemental agreement 
was entered into between the same parties, whereby the 
acceptor of said instrument agreed to accept such an in- 
strument as should mature on August 2, 1922; that the 
acceptor did accept such negotiable instrument which 
became due on August 2, 1922: that by the supplemental 
agreement of February 18, 1922, it was agreed that the 
final trade acceptance, that is, the one maturing August 
2, 1922, should be paid at its maturity only provided all 
the raw materials and parts sold by the party of the 
first part to the party of the second part should have 
been used, but if more than one-third (1-3) of said raw 








abl . 


materials and parts should, at the time of maturity of 
the said final trade acceptance, not have been used, then 
such portion of said trade acceptance as represents the 
balance of said raw material and parts not then used 
should be renewed from time to time until the same 
should have been substantially used; for that portion 
used party of the first part should pay in cash; for that 
portion unused new trade acceptance should be execut- 
ed and accepted from time to time; that the trade ac- 
ceptance sued on was on the day of its date accepted by 
the acceptor as a renewal of the said negotiable instru- 
ment which matured on August 2, 1922, as aforesaid: 
that said negotiable instrument sued on was accepted in 
accordance with the terms and agreements of 
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February 
18, 1922; that the drawer of the instrument sued, sold 
to the acceptor thereof, in pursuance of the first con- 
tract above mentioned, 69,600 items of the value of 
$4,498.23; that there remained unused in the possession 
of the acceptor on October 31, 1922, of such materials 
and parts 39,958 items of the value of $3,328.44; that on 
April 2, 1928, the acceptor of the instrument sued on 
transferred all its right, title and interest in the afore- 
said contracts and material above mentioned to defen- 
dant; that of said material and parts so sold by the draw- 
er of said instrument, there remains on hand at this date 
36,958 items of the value of $3,328.22; that at the time 
of the maturity of the negotiable instrument sued on 
more than one-third (1-3) ef the raw material and parts 
had not been used by the acceptor of said negotiable in- 
strument, and that negotiable instrument is not due and 
payable; that the plaintiff at the time of making the 
written contract aforesaid, was the secretary of the pay- 
ce in said negotiable instrument, and as such secretary 
signed said contract on behalf of said corporation, and 
had full knowledge of all provisions of the contract and 
of the rights of the defendant thereunder; that at the 
time plaintiff acquired said note he was an officer and 
agent of the payee and acted for and in behalf of the 
drawer, and took said instrument subject to all defen- 
ses existing between the maker and the payee. 

There is no question in the case but what the sup- 
plemental agreement above mentioned was entered in- 
to between the parties and that Appellee had knowledge 
of such an agreement, therefore constituting a proper 
defense to the suit if the facts set up in the plea were 
substantiated by the evidence. If on August 2, 1922 
more than one-third (1-3) of the raw 
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material and parts 
had not been used by the Allith-Prouty Company, then 
it and Appellant, who assumed its indebtedness on that 
date, had a right to have the trade acceptance renewed 
in accordance with the supplemental agreement. 

The only evidence bearing on this question is that 
of Joseph A. Leeby who was production manager with 
the Allith-Prouty Company, an Illinois corporation, who 
counted the material when it was delivered to the Allith- 
Prouty Company and made a list of the parts in detail, 
which list was introduced in evidence showing an aggre- 
gate of $4,498.23 worth of parts received, and also made 
a list of the parts on hand August 2, 1922 which showed 
that on that date the Company had on hand $3,328.44 
worth of parts. On cross examination, however, he tes- 
tified that the items mentioned in the list totaling $4,- 
498.23 was not all of the materials and parts that the 
Allith-Prouty Company originally got from the H & D 
Company, that the other items, materials and parts that 
were consigned, were not listed in this list. 

There was, therefore, no evidence in the record that 
on August 2, 1922, or at any later date that more than 
one-third (1-3) of the materials and parts mentioned in 
the supplemental agreement were on hand and not used. 
It was not sufficient to entitle Appellant to a extension 
of time of payment to show that more than one-third 
(1-3) of the parts were on hand, but it was also neces- 
sary to show that more than one-third (1-3) of both the 
material and parts remained before there was a right to 
a renewal. 

The judgment being sustained by the evidence in the 
case is therefore affirmed. 
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General No. 7747 Agenda No, 33 
April Term A. D. 1924 


E. 8. Lyons, Appellant 
VS. 
Peoples Bank, Inc., of Lexington, Illinois, Appellee 


Appeal from McLean County Court. 
HEARD, J. 


In this case Appellant has filed what purports to be 
an abstract of the record, but it falls far short of a com- 
pliance with the rules of this court. It fails to show 
what the issues were, while it shows that there was 2 
verdict for defendant, the record does not disclose who 
was the plaintiiff nor who was the defendant. It does not 
show what the judgment of the court was. The ab- 
stract is not indexed in accordance with the rules and in 
other respects it is insufficient. This court has often 
said that while it will search the record for the purpose 
of affirming the case it is not its duty to go behind the 
abstract and search the record for the purpose of rever- 
sing the case. This case could therefore be affirmed 
pro forma for failure to file a proper abstract. 

As we gather the material facts in the case from 
Appellant’s brief and argument they are that: W. T. 
Lyons on Sept. 15, 1923, then a resident of Money Creek 
Township in said County, and State, executed a note for 
a consideration of $1305.00 payable to the order of E. 8. 
Lyons, appellant, falling due March 1, 1924, and at the 
same time and place executed a chattel mortgage upon 
his interest in the growing corn on the farm of Brown 
Sisters in Money Creek Township aforesaid to secure the 
payment of said note and acknowledged the same before 
T. F. Kennedy, a justice of t he peace, in and for the 
Township of Martin, McLean County, _IIlinois. Said 
mortgage was on the 15th day of Sept., 1923, acknowl- 
edge and re- 

Page 1 
corded by the said justice upon his docket 
and on the same day it was recorded with the Recorder 
of Deeds of McLean County, Illinois. The mortgage con- 
tained an insecurity clause and there was a balance due 
on said mortgage note of $1235.96. 

Appellee, Peoples Bank of Lexington, Inc., levied an 
execution upon the property pledged by the said mort- 
gagee on Nov. 19, 1923, and thereupon the mortgagee 
served notice upon the Sheriff for a trial upon the rights 
of property. Said execution issued upon a judgment by 
confession taken against W. T. Lyons in the Circuit Court 








of McLean County, on Nov. 2, 1923.a 

The Sheriff of said county levied the said execution 
upon the property of the defendant and made the origin- 
al service on that same day. Said levy was made on “all 
of the corn in cribs belonging to defendant on farm 
known as the Brown Sisters farm located in Money 
Creek Township, McLean County, Illinois.” Said levy 
was made on Nov. 19, 1923, and no other property of W. 
T. Lyons was levied upon. 

On the 20th day of Nov. 1923, notice was served ac- 
cording to law, upon the Sheriff for a trial of the rights of 
property; that thereupon the attorneys for the Appellee 
entered the appearance of the Appellee. On the same 
day and date the mortgagee served notice of foreclosure 
ana posted notices of sale. 

The defendant W. T. Lyons, in execution scheduled 
against the execution served upon him on the 19th day 
of Nov. 1923, and filed such schedule with the Sheriff 
on the same day, viz: Nov. 22, 1923, and before the trial 
of the rights of property had on Dec. 10 and 11, 1923. 

Appellant contended that this case puts in issue, 
FIRST, the validity of the acknowledgment of the chat- 
tel mortgage in question, SECOND, whether or not the 
plaintiff in execution lost its lien by 
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its delay in pursuing 
its remedy at law to subject the property to sale to sat- 
isfy the judgment, and, THIRD, by failing to have an 
appraisement made before the trial of the right of prop- 
erty. 

W. T. Lyons, the mortgagor, was a resident of Mon- 
ey Creek Township at the time of the execution of said 
chattel mortgage, and the acknowledgment of the mort- 
cage was taken before a justice of the peace, in and for 
the township of Martin. In Watkins v. Dunbar No. 7640 
and National Loan Co. vs. Jones 7637 this court at the 
October, 1923, term, after a lengthy discussion of the 
question, held that a chattel mortgage, acknowledged by 
a resident of one township before a justice of the peace 
of another township in a county under township organiza- 
tion, was invalid as against creditors of the mortgagor. 
The lien of Appellee by virtue of its execution was sup- 
erior to that of Appellant under his mortgage, on the 
property in question. 

While it is said that the mortgagor gave to the 
Sheriff a schedule, yet the schedule is not set out in the 
abstract so that it does not appear from the abstract 
that it was such a paper as would call upon the Sheriff to 
have an appraisement of the property made even if it 








were incumbent on him to have an appraisement made 
prior to the trial of right of property where a valid sche- 
dule was submitted to him in which the debtor ciaimed 
his exemptions. The judgment of the County Court is 
therefore affirmed. 
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General No. 7752 Agenda No. 36 
April Term A. D. 1924 


W. F. Binder, Appellee 
vs. 
Amos VanHook, Appellant 


Appeal from the Circuit Court of Logan County. 
HEARD, J. 


This is an appeal from a judgment for $750.00 dam- 
ages is an action on the case brought by Appellee against 
Appellant. 

It is contended by Appellant that the evidence in the 
case is manifestly against the weight of the evidence. 
There was evidence in the record fairly tending to prove 
Appellee’s case. The question involved was a question 
of fact which was peculiarly a question to be determined 
by the jury and they having found in favor of Appellee, 
we would not be justified on the record in this case of dis- 
turbing their finding on the ground that it was so mani- 
festly against the weight of the evidence that it was the 
result of passion or prejudice or a misconception of the 
nature of the case. 

Complaint is made of two of the instructions giver 
to the jury at the request of Appellee. While these in- 
structions were perhaps inartificially drawn, yet the sta- 
tements contained in them are not incorrect statements 
of the law, and if anything are more favorable to Appel- 
lant than to Appellee. 

Finding no reversible error in the record the judy. 
ment is affirmed. 
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General No. 7754 Agenda No. 3& 
April Term A. D. 1924 


James S. McRoberts, Plaintiff, Appellee. 
vs. 
The Combination Fountain Company, a corporation, 
Defendant, Appellant. 


Appeal from Macon. 
HEARD, J. 


This is an appeal from a judgment of the circuit 
court of Macon County in favor of Appellee against Ap- 
pellant for the sum of $5531.94. 

The suit grew out of a sale of stock in the Appellant 
company to the Appellee in which Appellee claimed the 
financial condition of the company, on July 1, 1920, was 
misrepresented to him at the time of purchasing the 
stock. 

The Appellant Company was organized in 1903 with 
a capital stock of $30,000.00, which was increased in 
1915 te $200,000.00, and was subsequently increased to 
$500,000.00. 

About August 1920, it was decided by Appellant to 
sell $100,000.00 of its stock to the public, and an applica- 
tion was made to the Secretary of State for leave to sell 
the $100,000.00 worth of stock, and N. L. Rogers, a stock 
salesman, was engaged for the sale of the stock. Rogers 
prepared a circular respecting the stock proposed to be 
sold which he put out under the name of N. L. Rogers 
Sales Organization, in which appeared a financial state- 
ment 
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of the company as of July 1, 1920. 

In the latter part of September, Rogers approached 
Appellee with a view to sell him stock in the Appellant’s 
Company. A number of interviews were had in one of 
which Rogers handed Appellee a copy of the circular 
above mentioned and called Appellee’s attention to the 
various statements contained in it. The result of the 
negotiation was that Appellee finally agreed with Rogers 
to buy twenty shares of the stock and to pay for it by 
turning over Liberty Bonds at par in the sum of $2000.00. 
He signed a stock subscription and received a receipt for 
it. The Liberty Bonds were, however, worth only 
$1950.00, so that when a settlement was made Appellee 
gave his checks aggregating $1950.00 and retained his 
Liberty Bonds. A certificate for twenty shares of stock 
was mailed to him. Rogers afterwards tried a number 
of times to sell Appellee more stock. Finally. Rogers 








told Appellee that he was going to make an application to 
the Secretary of State for leave to sell stock at $125.00 
instead of $100.00 a share, and if Appellee would put up 
the money to buy stock at par he, Rogers, would let Ap- 
pellee hold the stock as collateral and would resell it 
within a limited period at $125.00, and the two of them 
woud divide the profit half and half and an agreement in 
writing was entered into between them. The second 
transaction was consummated on October 22, 1920, at 
which time Appellee signed a subscription for thirty 
shares of stock, Appellee and Rogers signed an agree- 
ment concerning the resale of the stock, and Appellee 
eave Rogers his check in the sum of $550.00 and Liberty 
Bonds of the par value of $2450.00. The cash vaiue of 
the Liberty Bonds was $2225.00. Shortly afterwards a 
certificate for thirty shares of stock was delivered to 
Appellee. 

The misrepresentation alleged to have been made 
by Appellant to Appellee are set out in the declaration 
as follows: 
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That the defendant was doing a large and lucrative 
business; that its business was growing so fast it needed 
additional working capital to take care of it; that its net 
profits for the year ending June 30, 1920, was $99.198; 
that its total assets were $832, 802.37; that its total liabi- 
lities were not to exceed $525,404.37; that of this sur 
$240,000 was represented by notes due in five years: that 
its net worth was $307,398; that the book value of its 
stock was $125 a share; that it had $230,655.67 in notes 
receiveable; that it had $301,614.46 in accounts recciv- 
able, all due from trade debtors; and all notes and ac- 
counts were good and collectable; that none of the notes 
or accounts were pledged, discounted or assigned; that 
it had a capital stock of $500,000 of which $208,000 was 
outstanding; that it had $285,000 in treasury stock; that 
it was selling $100,000 of this treasury stock which would 
be sufficient to take care of its needs for more working 
capital; that since July 1, 1920 ( the date on which the 
condition of the company was given) it had increased its 
assets, decreased its liabilities; and was in a better finan- 
cial condition. 

Appellee testified to receiving from Rogers the 
printed circular mentioned above and that in making the 
purchase of stock he relied on the representations con- 


tained therein. This circular contained among other 


statements the following: 
“The above offering is made for the purpose of in- 


creasing the working capital so as to expand the manu- 
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facturing facilities along exactly the same lines as used 
at present to take care of more offered business and pay 
off current indebtedness.” 

“ASSETS: The financial statement as of July Ist, 
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1920, the beginning of the 1920-21 year’s business, after 
giving effect to this financing and allowing for deprecia- 
tion showed NET tangible assets on that date amounting 
to $381,398.00, which equaled a book value of $123.75 
per share, this without giving any valuation to patents; 
trade-mark or good will. 

EARNINGS: Good dividends, both cash and stock, 
have been paid by the Company since organization, at 
the same time much of the profits have been put back 
in the business to increase working facilities. In their 
fiscal year ending June 30th, 1920, the Company earned 
$99,198.00, which is equal to over 47% on the total stock 
then outstanding, and equal to over 32% on the total 
stock then outstanding plus this issue.” 

“The purpose of this issue is to increase our working 
facilities without the addition of more buildings by sim- 
ply enabling us to carry the financial burden which more 
business will entail; increase our working capital so as to 
expana our manufacturing facilities along exactly the 
same lines as used at present, in that way taking care of 
this increased offered business; and pay off current in- 
debtedness.” 

The financial statement of the affairs of the Appell- 
ant Company which was made a part of this circular 
itemizes the assets of the company and gives the total 
amount of assets at $907,802.37. It also itemizes the 
liabilities of the company as of that date at an amount 
of $99,198.00 less than the amount of assets. 

Much evidence was introduced in the case bearing 
upon the financial condition of the company on July 1. 
1920. That on the part of Appellee tends to show that 
the assets of the company on that date would not amount 
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to $907,802.37, but to a much lesser sum, and Appellee’s 
evidence also tends to show that if on July 1, 1920, the 
company had any surplus at all it was not a very much 
lesser sum than $99,198.00. 

If Appellee’s evidence is true then Appellee’s pur- 
chasing the stock in question was the result of his relying 
upon misrepresentations which had been knowingly or 
recklessly made to him. Whether or not this evidence 
was true was a question of fact for the jury which we 
would not be justified in overriding. 

It is contended by Appellant that Appellee by voting 
his stock at a stockholders meeting on February 26, 1921, 





by delaying for more than two years to rescind, in in- 
stituting a suit finally for damages for deceit, his later 
abandonment of such course of action, and filing a count 
for rescission of his purchase of stock and the recovery 
of the purchase price, he is estopped from rescinding his 
purchase of the stock and precluded from a recovery in 
this suit. It is true that Appellee gave a proxy which 
was voted at the stockholders meeting February 26, 
1921, but he testifies that at that time he did not have 
knowledge of the financial condition of the company or 
that the statements contained in the circular were un- 
true. 

It is undoubtedly the law that one who seeks to re- 
scind a contract on the ground of fraud must act promp- 
tly, and must do no act which will amount to treating 
the contract as valid after he has ascertined that his as- 
sent to the contract has been fraudulently obtained, but 
must make his election to rescind the contract promptly 
after acquiring this knowledge. Huiller v. Ryan, 306 III. 
88. It is also true that until one is in full possession of 
the facts he is not estopped by 
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any conduct on his 
part. Quick v. ‘Nictche, 139 Ill. 262. It is also a rule of 
law that one who by misrepresentation has induced an- 
other to act to his prejudice cannot impute negligence to 
the latter because of his reliance upon the former’s mis- 
representation. Carver v. VanArsdale 312 Ill. 220. We 
cannot hold as a matter of law under the evidence in this 
ease that by his acts, Appellee is estopped from recover- 
ing in this suit. Complaint is made of the giving to the 
jury of an instruction as follows: 

“In a civil action like the one at bar the party alleg- 
ing fraud is not bound to prove its existence beyond a 
reasonable doubt. It will be sufficient if the fact is es- 
tablished in the minds of the jury by the weight and pre- 
ponderance of the evidence only. It is not necessary 
that the proof should be such a character as would war- 
rant the conviction of the defendant in a criminal pros- 
ecution for false and fraudulent representations.” While 
techinically this instruction is incorrect in not limiting 
the proof of fraud to the fraud alleged in the declara- 
tion, yet it was simply an instruction stating the degree 
of proof required and did not direct a verdict, and when 
taken in connection with the instructions given to the 
jury on behalf of Appellant it could not have misled the 
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jury. Complaint is made of the refusal of the court to 
give certain instructions on behalf of Appellant, hut we 


are of the opinion that the material points of law stated ’ 


in those instructions were contained in other given in- 
structions. 
Finding no reversible error, the judgment of the cir- 
cuit court is affirmed. 
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April Term, 1924 


Vespasian Warner, Appellee 
vs. 

J. Howard McKinney, William Matthews, and A. H. 
Smith, Commissioners of the Barnett Special 
Drainage District in the County of 
DeWitt, and State of Illinois. 

Appellants. 


Appeal from DeWitt County Circuit Court. 
SHURTLEFF, P. J. 


Appellee tiled a petition in the Dewitt County 
Circuit Court to the January Term, A. D. 1921, for a writ 
of mandamus to be directed to the respondents as 
commissioners of the Barnett Special Drainage District of 
the County of DeWitt, commanding them forthwith to 
determine upon some sufficient sheme or plan of altering 
changing or enlarging the tile drains of said district or of 
constructing ditches or new tile drains which will afford 
sufficient drainage for the lands of the petitioner; also, 
to levy an assessment upon and against the lands embrac- 
ed in said district for the purpose of raising a sufficient 
sum of money with which to pay the cost of said alter- 
ation, change, enlargement or remaking of said scheme 
of drainage; and that the said commissioners be directed 
to provide ample and sufficient drainage for the lands of 
the petitioner and other lands in said district needing 
additional drainage. 
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; It was hown that. the district was organized on the 
5th day of September, A. D. 1908; that it contains about 
4,241 acres of land described in the petition. The 
petitioner’s lands are described. 

The petition avers that on the 17th day of August, 
1911, certain lands of said district were organized under 
what is known as lateral “C” of said district, and 
petitioners’s lands in said lateral “C” are described. 

The petition avers that the commissioners caused to 
be constructed pursuant to scheme of drainage, located 
and advised by the surveyor employed by them for such 
purpose, drains and various sizes of tiles used for the 
drainage ditches in both the main tiles and in lateral “C”’. 

The petition avers that certain inlets were placed in 
the main tile and in lateral “C’” near the lands of the 
petitioner and that said inlets admit a large flow of 
water from the surface into said tile drains and also 
admit a large flow of water from said tile drains to and 
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upon the surface of the ground; that the petitioner’s 
land on the northwest is low and flat and needs adequate 
drainage; that the lands located west of the petitioner’s 
lands are progressively higher than the petitioner’s lands 
and that the surface water of said lands drains rapidly 
upon the lands of the petitioner through said tile drains 
and by means of the inlets described, and that the tile 
drain of said district leading from the petitioner’s lands 
to the outlet of said district is insufficient and inadequate 
in capacity to carry off the water falling and accumulating 
upon the lands of the petitioner and upon lands of others 
in said district similarly situated. 
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It was shown that substantially all of the lands in the 
district naturally drained to the northeast along a natural 
depression (water course) before said district was 
orgainzea, and that the lands if the petitioner drained 
through such natural depression before the district was 
organized, and petitioner claimed that such natural 
drainage was much better for his lands than the present 
system of drains. 

The petitioner claimed and offered testimony tending 
to show that a complete and ample system of drainage 
could be adopted by the construction of an open ditch 
from petitioner’s lands to the outlet, or by constructing 
additional drain tile of such capacity as would carry off 
the water accumulating in said district. It was shown 
that complaints had been made by the petitioner to the 
respondents of the defect in drainage, and that respond- 
ents had neglected and failed to repair the same. 

It was shown that the main drain tile of the district 
was installed and completed about December 1, 1919, 
and that lateral “C’” was installed and completed about 
October 11, 1912. 

The answer of the respondents admits the matters 
set up in the petition as to the formation of the district 
and generally the allegations of the petition, except 
respondents state that in times of moderate or great 
rainfall large quantities of water are carried by said 
tile drains west of the petitioner’s lands, but deny that 
said volumes of water are deposited through said inlets 
upon the lands of the petitioner; and deny that the tile 
drains of said district, leading from the petitioner’s 
lands to the outlet of said district, are insufficient and 
inadequate in capacity to carry off the water falling and 
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accumulating on the land of the district, similarly 
situated, and deny that the tile drain from the lands of 
the petitioner to the outlet is inadequate to carry off the 
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water flowing and accumulating upon the lands of the 
petitioner, and that said tiles are overtaxed and by 
means thereof large quantities of water acumulated and 
remain standing on the lands of the petitioner and others 
rendering them unfit for planting and cultivating the 
crops, and that the petitioner and others have been 
damaged. 

The respondents denied that the petitioner’s drain- 
age, prior to the installation of this system, carried off 
the waters from his land more adequately than under the 
present system, and respondents averred that it was im- 
possible to construct a system of drainage that would 
carry the waters off from the lands of the petitioner in 
the time desired by the petitioner, and that the cost of 
the system proposed by the petitioner would exceed the 
benefits accruing to the district. 

The cause was submitted to a jury and there were 
four special interrogatories submitted to them, which 
were returned into court with the answers of the jury 
as follows: 

First: Has the Drainage District failed to furnish 
sufficient outlet for the adequate drainage of the lands 
of petitioner? 

Answer, Yes. 

Second: Can the defendant *** (Drainage district) 
furnish to the lands of petitioner in said district a 
sufficient outlet? 

Answer, Yes. 

Third: Are the lands of the petitioner in the 
district receiving the benefits contemplated at the time 
of the assessment of said lands? 
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Answer, No. 

Fourth: If you find the lands of the petitioner in 
the district have not an adequate outlet for their drain: 
age will the cost of such adequate outlet exceed the total 
benefits to the lands of the district? 


Answeer, No. 
There was no general verdict. The Court entered 


judgment granting the prayer of the petition, and the 
order included the payment of costs by appellants, for 
which an execution was ordered. 

The record is brought to this court, by appeal, for 
review. 

Appellants have submitted numerous assignments of 
error which we shall consider, so far as they have been 
argued, and we deem necessary to a decision of the case. 

Under the proofs made. petitioner’s land adjoins the 
south boundary line of the district and the boundaries of 








the district extend southwesternly, west and northwest- 
erly for a distance of about two miles in each direction. 
From petitioner’s land the district extends northeasterly 
two and one-half to three miles to the outlet of the 
drainage. At a point three-fourths of a mile north and 
at a small angle west from the northwest corner of 
petitioner’s land, the north line of the district. after 
bearing east about one and three-fourths miles, turns 
north and bears north about two miles to the extreme 
north line of the district, from which place the line runs 
east to a point not far north from the outlet. The 
southerly line of the district, starting about one mile 
south and three-fourths of a mile east from the outlet, 
follows a southwest course along the south line of the 
petitioner’s lands in the same course to the west line of 
petitioner’s 
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land; thence west one-half mile; thence 
south one-half mile; thence west one mile to the south- 
west corner of the district. The west line of the district 
extends northwestardly about one and one-half miles, 
bearing to the one-half mile, These distances are not 
stated exactly but show substantially the size and 
contour of the district. 

Petitioner owns forty acres of land in a three corner- 
ead tract south of and adjoining the south boundary line of 
the district, which lands do not drain into this district ex- 
cept that some surface waters may flow over into the 
district and follow the old water course that ran north- 
easterly through the district, Petitioner owns the 
northwest quarter of Section 13, forty acres of which 
lies south of the boundary line of the district as indicated. 
There is a public highway along the north and west lines 
of petitioner’s land, on the section lines. The main drain 
tile is 22,041 feet in length and composed of 30inch, 27 
inch, 24 inch, 23 inch and down to 15 inch tile. This main 
drain tile ends at a point about one and one-fourth mile 
west and one-eighth mile north of the north line of 
petitioners land, and in its course southwesterly from the 
outlet, it turns in the southeast corner of the southwest 
quarter of section twelve, immediately north of 
petitioner’s land, and runs directly west (a few rods north 
of petitioner’s land) nearly across the quarter section, 
again turning to the northwest, which course it pursues 
for fully one-fourth mile, when it again runs west and 
southwesterly to its westerly point in the southeast 
quarter of section ten, as set out, but directly above 
petitioner’s land, forming the apparent neck of a bottle 


in its course. 
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Lateral “C” or branch “C” for minute drainage of 
said district, commencing in the south half of section 
twelve and extending for a distance of 4143 feet south- 
westerly and across the lands of the petitioner, is con- 
structed of 15, 14, 12, 10, 8 and 6 inch tile. 

It was shown that from the west of the main drain 
tile to the petitioner’s land, and the outlet of lateral “C” 
there was a 30 foot fall, and from the source of lateral ‘C’ 
about five thousand feet southwest from petitioner’s 
land to its junction with the main drain tile, there was a 
fall of about thirty-three feet, and all of the lands to the 
southwest, west and northwest of petitioner’s land form- 
ed a shed which gradually sloped to the main drain tile 
near the northwest corner of the petitioner’s lands. The 
main drain tile is about eight rods north of petitioner’s 
north line and extends straight east for a distance of 
eighty rods. Laterals “D” and “E” empty into the main 
tile west of petitioner’s lands. 

The 15 inch tile of lateral “C” runs diagonally across 
petitioner’s land from southwest to northeast for 
about ninety rods, and there are several strings of tile on 
petitioner’s land for minute drainage of the same, install- 
ed after the construction of the main drainage tile and 
lateral “C”. There are some 8 inch tile; 10 inch tile; and 
some l2inch tile. There are also other strings of tile, 
being 7 inch, 6 inch and 5 inch tile, on petitioner’s ground, 
going in all different directions and connecting with the 
tiles of the district. 

The lands of the petitioner are low and flat. Near 
the land of the petitioner there are three manholes or 
inlets, leading 
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from the surface of the ground to 
the tile of the district. Two of these inlets proceed from 
the surface of the ground to the tile of Lateral “C’”, one 
in the highway running north and south, immediately 
west of the petitioner’s land, and one at the north edge 
of the petitioner’s land, in the highway running east and 
west on the north side thereof. The other inlet is on 
the main tile line in the road running north and south on 
the west side of the petitioner’s land, and about a quarter 
of a mile north. 

A portion of petitioner’s lands in the northwest part 
of the quarter section were shown to be low and flat. 
Testimony was submitted tending to show that the 
drainage system established was designed to remove 
one-fourth to three-eighths of an inch of rainfall every 
twenty-four hours, and there was further testimony 
tending to show that water in much greater quantities 














fell in the usual course of the seasons. In fact, testimony 
was submitted tending to show that in 1919 there were 
twenty-one rains of more than one-half inch fall of 
water and thirteen of more than one inch fall, and 
testimony as to the rainfall of the various seasons back 
to 1910 was produced, tending to show that rain falls of 
one-half to one inch in dept were of frequent and usual 
occurrence. 

There was testimony tending to show that surface 
waters ran off into the inlets described, and that 
frequently waters were standing upon petitioner’s lands 
in the northwest portion of the quarter section, and that 
at times as high as sixty acres of land was flooded, and 
crops destroyed. 

There was testimony tending to show that on fre- 
quent occasions the water would spurt or boil up out of 
the inlets and spread over 
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the lands of the petitioner, and 
there is competent testimony in the record from which 
a jury was warranted in finding that the outlet and main 
drain tiles of the district were not of sufficient capacity 
to carry the waters of the district. 

It was shown that the lands of others in the district 
had been overflowed from the same causes, although they 
did not join with the petitioner in this cause. 

There was testimony tending to show that the waters 
of ‘the district could be carried off and the situation re- 
lievea by constructing an open ditch from petitioner’s 
lands along the line of the former ditch to the outlet, 
and that the lands of the district would be benefited in 
a sum far in excess of the cost of such improvement. 

To meet this case appellants offered to submit proofs 
showing that the lands of the petitioner had been bene- 
fited by the present improvement in excess of the 
assessments paid upon the lands, and it was shown that 
before this drainage was constructed, there was a clump 
of willows, covering two or three acres of land in the 
northwest part of petitioner’s land, which had been re- 
moved and the land now in the cultivated field. The 
testimony of witnesses was produced by appellants, 
which tended to show a less injury to petitioner’s land 
and crops than was shown by petitioner’s testimony, It 
was not denied but that at times there was standing 
water in petitioner’s field, and that there were overflows, 
but testimony was submitted by appellants tending to 
minimize the injuries caused by these overflows; to 
account for them in part or in whole, by waters flowing 
through the sluiceways or culverts, upon the public high- 














way, which was not under the jurisdiction of appellants 
and appellants, by testimony, sought to show that at the 
time when water spurted 
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or boiled out of the inlets and 
flooded over the petitioner’s lands, the whole vicinity was 
inundated by excessive rainfalls, and that petitioner 
suffered no greater injury than others both in and with- 
out the drainage district. All of these matters and the 
testimony was before the jury, and from it the jury made 
up its findings as to the special interrogatories. 

The record is voluminous and to it,with the maps, 
plats, exhibits, briefs and argument, we have given due 
consideration, after a careful examination of the entire 
recora. 

The petition is based upon sections 17 and 41 of the 
Act to provide Drainage for Agricultural Purposes. 
Section 17 provides: 

“Upon the organization of a drainage district, the 
commissioners shall go upon the land and determine upon 
a system of drainage, which shall provide main outlets 
of ample capacity for the waters of the district, having 
in view the future contingencies, as well as the present. 
Preference shall be given to tile drains, wherever these 
will accomplish the purpose, and when open drains are 
deemed necessary, if it be practicable, these shall follow 
boundary lines and parallels or right angles, as the case 
may be, provided the drainage shall not be impaired 
thereby,” etc. 2 

Section 41 provides: 

“After the completion of the work the comissioners 
shall thereafter keep the same in repair and if they find 
by reason of error, in locating or constructing the ditches 
or any of them, or from any other causes the lands of the 
district are not drained or protected, as contemplated, or 
some of them receive partial or no benefit, they shall use 
the corporate funds of the district to carry out the 
origional purpose to the end that all the lands, so 
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far as 
practicable, shall receive their proper and equal benefits, 
as contemplated when the lands were classified,” etc. 

Additional tax levies may be made where necessary, 
but in every such case the benefits accruing to the 
district must exceed the cost of the improvement. 

The real question in the case is, whether by reason 
of error in locating or constructing the ditches or drains or 
any of them, or for any other cause, the lands of the 
district are not drained or protected as contemplated, 





and whether they can be drained and at an expense 
within the limits of the benefits accruing to the district 
from such completed drainage. 

Appellants have made thirty-nine assignments of 
error on the rulings of the court in the admission and 
rejection of testimony. We have examined the record 


as to each assignment. There were some leading 


questions asked. There were some questions asked and 
answered and in the presence of the jury afterwards 
stricken out. One witness had testified to seeing the 
water flooded over three feet above the man-holes or 
inlets, and at the same time seeing water spurting up 
from the man-holes a foot above the level of the water. 
Witness was asked, over the objection of appellants, if 
the reason for this was because the outlet in the Warner 
land on down to the ditch was not enough to carry the 
water. This was leading and invaded the province of the 
jury and was an inquiry as to one of the ultimate facts 
in the case. There was one or two other questions of a 
similar nature asked and answered, over appellants’ 
objection, and as to other questions of a similar nature 
the objection was sustained. 
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There was no testimony on either side as to any 
obstructions in the drains, and it may be presumed that 
appellants, the respondents, had performed their official 
duty and kept the drains and tile clear. If such is the 
case, appellants could not have been injured by the error. 

The fall from the petitioner’s land northeasterly to 
the outlet is only about seven feet. If there were no 
obstructions in the drain nothing in the view of this court 
could have caused the water at the inlet to boil or spurt 
up four feet in height and through three feet of standing 
water, except that the ditch or drain was not large 
enough to carry the water of the district, but the jury 
should have been permitted to arrive at their conclusion 
from the testimony given. We are not able to conclude, 
however, that any reversible error was committed, grow- 
ing out of these numerous assignments. 

There are eleven assignments of error based upon re- 
marks made by the court and counsel during the trial of 
the case, in the presence of the jury, to which exception 
was duly taken by appellants. We have examined each 
charge, and while as to some of them on the part of court 
and counsel an attempt was made-to restate the evidence, 
and there was more or less argument, nothing occured 
that in the view of this court would constitute reversible 


error. Some of the assignments of error are without 
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merit. 

The court gave seventeen instructions in behalf of 
the petitioner, to all of which appellants entered object- 
ion and upon which error is assigned, some of which 
appellants argue. 

Instructions one and three are not in conflict and 
state the law as held in Stoddard v. Keefe, 278 Ill. 512; 
Thompson v. Hughes, 286 Ill. 128; Kendall v. Montgomery, 
122 Ill. App. 552. 
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Appellants’ instructions nineteen and twenty cover- 
ing the same subject, state the law too favorably to 
appellants. 

The construction of Section 41 of the Farm Drainage 

Act has been before the Supreme Court and the Appellate 
Courts in various cases, and it has been held that the duty 
imposed by this section upon the commissioners is a duty 

which they owe to every landowner who has been assessed 
for the construction of the system, provided the cost does 
not exceed the benefit. “It has been held that this duty 
is mandatory and the landowners have the right. to re- 
quire the commissioners to adopt, construct and maintain 
a system of drainage which will provide a main outlet of 
ample capacity to carry off the waters of the district, 
and if the commissioners neglect or refuse to perform 
their duties they may be compelled by mandamus to do 
what the law provides they shall do. Peotone & M. 
Drain Dist v. Adams, 163 II]. 428; Langan v. Milk’s Grove 
Spec. Drain. Dist., 239 Ill. 430; People v. Garner, 275 Il. 
228: Adolph v. Drainage Dist. No. 2 Com’rs, 276 II]. 483; 
Stoddard v. Keefe, 278 Ill. 512.” (Kendall v. Montgom- 
ery, 222 Ill. App. 558). 

The benefits taken into consideration when the lands 
are first classified do not exhaust the landowners’ right to 
have the lands provided with practicable outlet drainage. 

In Staddord v. Keefe, Supra, the Court said: “It is 
a continuing duty, and it is not discharged until a ditch 
has been constucted of sufficient capacity to afford ample 

drainage for all of the lands in the district, that have been 
assessed for the improvement, if this can be done at cost 
not exceeding the total benefits to the lands in the 
district.” 
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Petitioner’s instructions number two informs the 
jury that the purpose of the Farm Drainage Act to 
furnish adequate drainage to all lands within the district, 
provided the costs are within the benefits. This is the 


law. This is the language of the court in Kendall v. 
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Montgomery, supra, and in Stoddard v. Keefe, supra. 

We have examined the other instructions so far as 
they relate to the law of drainage and find them in accord 
with the rules of law laid down in the cases cited and 
free from error. 

In the eleventh instruction as to the preponderance 
of evidence, the jury are informed in the usual form of 
instruction upon that subject, that they should take into 
consideration the number of witnesses testifying on 
either side of a given fact, etc. 

It has been held error to instruct the jury as to the 
credibility of witnesses in mandatory form. I. C. R. R. 
Co. v. Burke, 122 Il]. App. 415, but such an instruction 
has rarely been held reversible error, and it has been held 
that the number of witnesses testifying to a particular 
fact or state of facts is an important element to be con- 
sidered in determining where the preponderance of 
evidence lies. Hutchinson v. Chicago City Ry. Co., 192 
Ill. App. 465. 

The number of witnesses testifying on each side in 
the trial of an action is a proper but not an absolute 
controlling element to be considered by the jury in 
weighing the evidence. Roesner v. Dellenbarger, 192 III. 
App. 25; Kiess v. Block & Kuhl Go., 205 Ill. App. 168; 
Butler v. Whiteman, 196 Ill. App. 322; Manzello v. 
Chicago City Ry. Co., 207 Ill. App. 16. 

We do not regard the giving of this instruction as 
reversible error and find no error in any of the instruct- 
ions that would warrant a reversal of the judgment in 
this case. 
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It is contended by appellants that there is no com- 
petent proof in the record showing that the benefits to 
the district would exceed the cost of the improvement. 
There was some proof covering this issue submitted by 
petitioner, but the burden of proof on this issue is upon 
the appellants to show that the lands of the district 
would not be benefited. Stoddard v. Keefe, Supra. 

The record is not free from error, but we find no 
substantial errors that in the view of this court were 
sufficient to have prejudiced the jury in making up their 
findings, or that contravened the law. If the facts 
exist as to this drainage district, as detailed by many of 
the witnesses, in many substantial matters uncontradict- 
ed, it is difficult for a court to arrive at any other con- 
clusion from reading te evidence, than that the main tile 
or drain is insufficient to carry away the waters of the 
district, and if this is so, while the injury may be greater 
upon some lands than others, it does injure the entire 
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drainage of the district. The fact that the lands of 
petitioner have been benefitted, the amount of the 
assessments paid, or that the improvements is all that 
was had in contemplation when the district was organized, 
is not a defense to this petition. In Stoddard v. Keefe, 
Supra, the court said on page 518: 

“Also, if the system of drainage adopted is not of 
sufficient capacity to afford proper drainage for all the 
lands of the district, that the commissioners may be 
compelled, by mandamus, to deepen and widen the out- 
let or otherwise improve the same so as to afford 
adequate drainage for the lands of the district if it can 
be dohe at a cost not exceeding the benefits accruing to 
the lands in the district. (Peotone Drainage District v. 
Adams, 163 II]. 428; Langan v. Milk’s Grove Special 
Drainage District, 239 id. 430; People 
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v. Garner, 275 id. 228; 
Adolph v. Commissioners of Drainage District, 276 id. 
483.) 

That part of the judgment of the court below; 
awarding an execution against the appellants for costs, 
was error, but the error does not go to the merits of the 
case and the judgment should not be reversed, but may 
be modified in this court. School Directors v. Orr, 88 III. 
App. 648; City of Pekin v. McMahon, 53 Ill. App. 189; 
City of Pekin v. McMahon, 154 II]. 141. 

The judgment of the lower court is modified by 
eliminating that part of the judgment providing for an 
execution to issue. 

As to all other matters, the judgment of the lower, 
court is affirmed. 

Judgment Affirmed. 
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General No. 7701 Agenda No. 4 
April Term A. D. 1924 


People of the State of Illinois, Defendant in Error. 
vs. 
Hattie Van Dorn, Plaintiff in Error. 
Writ of Error to the County Court of Vermilion County. 
SHURTLEFF, P. J. 


Plaintiff in error was indicted by the Grand Jury of 
Vermilion County under Section 57 of the Criminal Code, 
charging in four counts that plaintiff in error was guilty, 
first, of keeping a house of ill-fame; second, a common ill 
goverened and disorderly house to the encouragement of 
idleness, gaming, drinking, fornication and other misbe- 
haviors; third, letting a certain room for the purpose of 
the practice of prostitution and lewdness; and fourth, 
letting certain rooms for said last mentioned purposes, 
respectively. 

The indictment having been certified to the County 
Court of Vermilion County for trial, there was a trial by 
jury and plaintiff in error found guilty on each count of 
the indictment. Judgment was entered on the verdict 
and a fine imposed on each count. 

Cortez Rufus was the only witness for the State. 
In his testimony in chief he said that about May 18, 1823, 
in the day time, he went to plaintiff in error’s residence 
on the north side of a certain street, talked with her, 
was invited by a certain girl he saw there to go upstairs 
to a room, but did not testify to any adultry; that he had 
been at the residence once before and once after, before 
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in January when he went to a room with a different girl 
and went to bed with her, and that he was there a later 
time but did not fix the date. On cross examination he 
claimed he had been at plaintiff in error’s residence and 
as late as the fall when the case was tried. He describ- 
ed the location of her house. 

On cross examination the witness was asked: 

Q. ITll ask you if yesterday you didn’t tell Mr. Arm- 
strong, who is with Squire Parker in this city, that you 
were at Mrs. Van Dorn’s either the first Saturday or the 
second Saturday of last May? 

Q. And that was the only time in May last that you 
were at*her house? 

To both of which questions objections were inter- 
posed by defendant in error and sustained. 

Again the witness was asked on cross examination: 
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Q. Day before yesterday, in my office, didn’t you 
say to Mr. Armstrong mentioned, that you were down 
at Hattie Van Dorn’s in May, 1923, on a Saturday night, 
either the first Saturday, or second Saturday of May and 
that’s the only time you were there, didn’t you say that? 

Q. This morning in the court room I asked you to 
show me which one Hattie Van Dorn was? 

Q. And then didn’t you come in the court room and 
point to this lady with the purple hat, who is seated 
about the middle of these seats and told me that was 
Hattie Van Dorn? 

To all of these questions defendant in error objected 
and was sustained, the Court stating: Yes, I don’t see 
what that has to do with this case.” 

Again, the witness was asked: 
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Q. Did you not further say at my office at that 
time after you said her house was on the south side of 
South St. and the first house west of the Danville Trans- 
fer Company’s barn as you went from College St., that 
it was a two story frame building and that a woman call- 
ed “Mother Shank” lived next door, west of Hattie Van 
Dorn? 

-This question was objected to and sustained, the 
Court stating: “It don’t make any difference about that.” 

Again, the witness was inquired of on cross exami- 
nation if he did not before Mr. Armstrong, in the office 
of the attorney for plaintiff in error, describe plaintiff 
in error, whom he called Hattie Van Dorn, as a woman 
who weighed about one hundred forty pounds and would 
be about forty or forty-five or forty-eight years of age? 

This question upon objection was sustained by the 
Court. 

Plaintiff in error, upon her defense, submitted 
proofs which were uncontradicted, tending to show that 
on the 23rd day of April, 1923, she left Danville and went 
to Oklahoma to visit a brother, where she remained not 
returning to Danville until the 25th day of May follow- 
ing. Neighbors living in the vicinity of plaintiff in error’s 
home, testified to the character of the plaintiff in error 
within their knowledge, and the orderly and law abiding 
conduct of the premises, which she occupied. It was 
essential, therefore, that the Court’s rulings on the ad- 
mission of evidence should be free from error and not 
prejudicial to the case of plaintiff in error. The state- 
ments of the witness, if he made such, were material, 
and tended to contradict Rufus’ testimony in court, and 
plaintiff in error was before the jury where her age and 
weight could be considered in connection with the testi- 
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mony given. 
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Plaintiff in error offered to prove that the statements 
were made by the witness Rufus, as contained in the in- 
terrogatiories, and that when the witness Rufus in court 
was asked to identify plaintiff in error he identified or 
pointed out a different woman; but the court sustained 
objections to each and all of these offers on the part of 
plaintiff in error. This was error. Math v. Chicago, 
243 Ill. 114; Reich v. The People, 229 Ill. 574. 

The Court gave People’s instruction number three, 
which informed the jury that they had the right to take 
into consideration ‘the reputation of the frequenters and 
inmates of the house in question, for chastity or un- 
chastity, whether law abiding or disorderly, and the fact, 
if proven, that the defendant kept in her house women 
of ill repute is a strong circumstance tending to show 
the guilt of the accused.” 

There was no evidence of any kind submitted by de- 
fendant in error as to the reputation of any person con- 
nected with the premises, but the case, resting entirely 
upon the testimony of the one witness, as to direct acts, 
the giving of this instruction was error. 

Plaintiff in error assigns error on her instruction 
number thirteen, as to the rules of determining the credi- 
bility of witnesses, which was refused. No other in- 
struction was given the jury on this subject, and the in- 
struction should have been given. 

Other complaints are made as to errors in this re- 
cord, but we deem the above sufficient to make it nec- 
essary to set aside the verdict and judgment of the low- 
er court. 

The judgment of the County Court of Vermilion 
County is reversed and the cause remanded to that 
Court for another trial. 

Reversed and Remanded. 
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General No. 7707 Agenda No. 7 
April Term, A. D. 1924 


People of the State of Illinois, Defendant in Error, 


vs. 
Ralph E. Gray, Plaintiff in Error. 


Writ of Error to the Circuit Court of Vermilion County. 
SHURTLEFF, P. J. 


This case comes to this Court on a writ of error to 
the Circuit Court of Vermilion County. It grows out of 
a prosecution for criminal comtempt for failure to obey 
a subpoena. The information filed by the state’s attor- 
ney set forth that a certain criminal case entitled Peo- 
ple v. Urban DeChant, being an indictment for grand 
larceny was set for trial in the Circuit Court of Vermil- 
ion County on June 18, 1923, and that a subpoena was 
issued and delivered to the Sheriff of Vermilion County 
for plaintiff in error as a witness in said case, and that 
plaintiff in error was subpoenaed by the Sheriff to appear 
in said court at said time but failed to do so, and when 
said case came on for trial a plea of guilty to petty lar- 
ceny by the defendant therein was accepted because of 
the absence of plaintiff in error. 

It was further set forth in the information that in 
the trial of a certain other criminal case wherein Urban 
DeChant and plaintiff in error were jointly indicted for 
confidence game and in which plaintiff in error alone was 
being tried, the said Urban DeChant testified that he had 
paid plaintiff in error one hundred twenty-five dollars 
shortly prior to the time when 
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plaintiff in error was subpoe- 
naed to appear as a witness in the case of People v. De- 
Chant for the purpose of inducing plaintiff in error not 
to appear as a witness in said case, and that said DeChant 
further testified that said one hundred twenty-five dol- 
lars was part of the proceeds arising out of the charge of 
confidence game upon which plaintiff in error was then 
being tried. 

The matter was set down for hearing and upon the 
hearing plaintiff in error answered the information by 
taking the witness stand and testifying under oath show- 
ing: that he had lived in Decatur, Illinois, all his life; that 
he was nineteen years old and previous to the time when 
subpoenaed in the DeChant case he had never been sub- 
poenaed as a witness in a case before and had likewise 
never been a witness in a case before; that he was sub- 








poenaed on the morning of June 18, 1923, while at his 
room at the Y. M. C. A., where he was then staying, to 
appear in the Circuit Court of Vermilion County at nine 
o'clock a. m. of that day in the DeChant case; that pur- 
suant to said subpoena he came up to the court room in 
the court house at Danville and heard a lady read over a 
list of names and his name not being in the list he got 
the impression that the trial wouldn’t come up until later; 
that he also saw other men come up for trial and saw 
them picking a jury and start the trial of another case, 
so he went out of the court house and came back later 
or about eleven o’clock; that while he was inside the 
court house, but before he had reached the court room 
when coming back the second time, he met C. M. Cray- 
ton, who was DeChant’s lawyer; that he had met Cray- 
ton once before at Crayton’s office and knew who he 
was; that plaintiff in error asked Crayton how he thought 
Page 2 

DeChant’s case would come out and Crayton said to plain- 
tff in error: “The best thing for you to do is to go to 
Detroit;” that Crayton repeated this several times and 
plaintiff in error left the court house, went to his room 
at the Y. M. C. A., packed his grip and left on the noon 
train for Detroit, where he stayed for a day or two and 
then went over to Windsor, Canada, and while there 
wrote Crayton a letter inquiring how the DeChant case 
came out. 

Plaintiff in error further testified under oath that 
he didn’t know he was committing a wrong when he left 
pursuant to Crayton’s instructions, and had no intention 
to willfully defy the process of the court at the time he 
so went away. 

He further testified that previous to June 18, 1923, 
DeChant had stolen his trunk, two suits of clothes, bath 
robe, shirts, socks, rifle and set of boxing gloves, which 
were of the value of two hundred dollars, and on the 
day before DeChant’s trial DeChant had given him one 
hundred dollars to apply on the value of the goods which 
he had stolen from plaintiff in error; that he had not been 
subpoenaed at that time and nothing was said at that 
time between him and DeChant about such payment be- 
ing for the purpose of keeping plaintiff in error from 
appearing as a witness against DeChant, and that he 
(plaintiff in error) did not gc away pursuant to any ar- 
rangement between DeChant and plaintiff in error 
whereby plaintiff in error would not appear as a witness 
against DeChant. 

He further testified that he didn’s think he was the 








prosecuting witness in the case against DeChant and that 
he wasn’t called before the grand jury in that case. 
Page 3 

There was a judgment of conviction and plaintiff in 
error was sentenced to confinement in the county jail 
for a period of 120 days and to pay a fine of one hundred 
dollars. 

It is contended by plaintiff in error that the charge 
here is for a criminal contempt, and that it is improper 
for a court to receive or consider any evidence or facts 
in determining the guilt of the accused outside of the 
sworn answer and what occurred in court at the time of 
the alleged contempt. People v. Hile, 192 Il]. App. 148; 
DeBenkelaer v. People, 25 Ill. App. 464; People v. Coch- 
ran, 149 Ill. 370, and Early v. People, 117 App. 617. And 
it is further contended by plaintiff in error that to con- 
stitute the contempt there must be a union or joint op- 
eration of act and criminal intention. Consequently, a 
person may purge himself of contempt by showing that 
he acted innocently or through ignorance and without 
any intention to wrongfully mislead or deceive the court, 
citing Peeple v. Hile, supra; Powers v. The People, 114 
Ill. App. 327, and Parsons v. People, 51 Il]. App. 467. 

Plaintiff in error in substance correctly states the 
principles of law applicable to this case, but it was held 
in the case of The People v. Hile, supra, on a charge of 
direct contempt, that it ‘was improper and erroneous 
for the court to receive or consider any evidence or facts 
in determining the guilt of the accused outside of his 
sworn answer and what occurred in court when the cases 
were stricken off,” citing Early v. People, 117 Ill. App. 
617; People v. Cochran, 149 Ill. App. 369; Oster v. The 
People, 192 Ill.App.473, and in People v. Ferriman, 128Il. 
App. 234, it was held that the court may 
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consider “‘the 
facts that tanspired in the presence of the Court.” 

Tt was further held in People v. Ferriman, supra, on 
page 235: ‘Where a witness has been duly subpoenaed 
he is bound to make extraordinary effort to attend. No 
inconvenience to the witness incident to his attendance 
will justify his absence. His justification or excuse, in 
the facts, must be serious and substantial, and such as 
the court may hold to be reasonable under all the sur- 
roundings facts and conditions. Whether the state ot 
facts disclosed in the answer will be accepted as_ suf- 
ficient justification or excuse for the witness’ is failure 
to obey the subpoena, rests largely in the judicial discre- 








tion of the court, and this discretion will not be review- 
ed, “unless it clearly appears to have been abused,” and 
if the answer states facts inconsistent with respondent’s 
avowed purpose and intention, the court will be at lib- 
erty to draw its own inferences from the facts stated. 
People v. Grogan, 178 Ill. App. 317. 

Plaintiff was before the court in answer to the sub- 
poena, and went away, but it is not made plain that 
plaintiff in error was before the court during any of the 
proceedings in the DeChant case, in which plaintiff in er- 
ror was summoned to testify. However, the Court, in 
passing upon the sworn testimony of plaintiff in error, 
taken in lieu of a sworn answer, expressly eliminated 
every matter except as to the matters shown in plaintiff 
in error’s testimony. The court did, in the finding, make 
expressions about the DeChant trial and the result caus- 
ed by the absence of plaintiff in error and the loss of his 
testimony, but 
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all of this was by way of argument and 
statement, and the Court expressly eliminated this and 
al similar matters not based strictly upon plaintiff in 
error’s testimony, in making up the finding and judgment 
of the Court. 

The Court further eliminated from consideration in 
the case the fact that DeChant had paid plaintiff in er- 
ror one hundred dollars the day before the DeChant 
trial, and conceded that it may have been paid to plain- 
tiff in error on an account and not to induce plaintiff in 
error to disregard the subpoena. 

The finding and judgment of the Court was based 
absolutely upon the sworn testimony of plaintiff in error 
in this proceeding, and it was so stated by the Court, 
recognizing the authorities cited, and any expressions of 
opinion or argument indulged in by the Court, were 
more than warranted by the testimony of plaintiff in er- 
ror. Plaintiff in error testified that he did not know he 
was committing a wrong when he left Danville and went 
to Dertoit, pursuant to Crayton’s instructions. Plaintiff 
in error was nineteen years of age. He could read and 
write. He knew, as he was told by Crayton, attorney 
for DeChant, that if he went away DeChant would come 
out all right, and while plaintiff in error was at Windsor, 
Canada, he wrote Crayton to find out how DeChant’s 
ease came out. Plaintiff in error can not be permitted, 
in a proceeding of this nature, to contradict the motive 
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which is to be inferred from every act he performed. 
People v. Ferriman, supra; People v. Grogan, supra; and 
People v. Gilbert, 204 Ill. App. 97. 
There is no error in the entering of the judgment in 
this case and the penalty imposed is not excessive. 
Judgment affirmed. 
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General No. 7711 Agenda No. 10 
April Term, A. D. 1924 


The First National Bank of Monticello, (a corporation) 
Appellant 
Vs. 
John W. Dubson, Appellee 


Appeal from Circuit Court of Piatt County. 
SHURTLEFF, P. J.- 


One question in this case arises upon the validity of 
a judgment, entered in vacation, in the Circuit Court of 
Piatt County, after the June Term, A. D. 1923, in favor 
of appellant and against the appellee. On the 26th day 
of September, A. D. 1923, appellant filed its narr in prop- 
er form and cognovit with the Clerk of said Court, on a 
judgment note, bearing date October 16, 1922, by which 
instrument appellee promised to pay the appellant the 
sum of $701.97 six months after date, with interest at 
the rate of seven per cent per annum from its date un- 
til paid. The judgment was confessed for the principal 
and interest due on said note at the date of judgment, 
amounting to the sum of $700.95, and for the additional 
amount of seventy dollars as attorney’s fees for enter- 
ing the judgment. In the narr and in the copy of the 
rote attached, the power of attorney, signed by appel- 
lee, as described, authorizes irrevocably, any attorney of 
eny court of record to appear for appellee in such court 
in term time or vacation, at any time hereafter, and con- 
jess a judgment for such amount as may appear to be 
unpaid thereon, together with costs and —————— aol- 
lars attorney’s fee. The 
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amount of the attorney’s 
fees is not stated. Attached to the narr and cognovit is 
a “copy of note attached to narr and cognovit. $701.97,” 
and also attached to narr and cognovit is the affidavit of 
William Dighton, in proper form, setting out the amount 
of the debt, the usual statement as to the genuineness of 
the signature of the maker and stating that the defen- 
dant J. W. Dubson is living and that no part of the said 
debt is for usurious interest, and this affidavit is proper- 
ly verified. The original note is in the record brought to 
this court, which was filed in the court below January 3, 
1924, nunc pro tune, as of September 26, 1923. It is ap- 
parent that the original note and power of attorney 
were not filed with the clerk, or attached to the narr and 
cognovit, on September 26, 1923, at the time of entering 
judgment, but that said original instrument only became 








a part of the record at a later term and by order of court 
appellant was given leave to file said power or warrant of 
attorney on January 3, 1924, nunc pro tunc. 

At the time said original warrant of attorney was 
filed on January 3, 1924, appellee moved the court to 
vacate said judgment, and the court granted the motion 
and entered an order vacating said judgment and setting 
the same aside and the execution issued on said judg- 
ment was stayed pending an appeal. Appellant has ap- 
pealed from this order. 

The principal question attempted to be raised in 
the case is, whether the clerk, in vacation, had any pow- 
er or authority under the statute, to enter the judgment 
without the original warrant of attorney being attached 
to said proceedings or filed in his office. 

It is not a question of pleading, as argued by appel- 
lant, 
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for there is authority and the statute provides, 
that plaintiff need not make profert of the note until 
called upon by the opposite party to do so, but the in- 
strument in this case has a double aspect. It is both a 
promissory note and a power of attorney, and while the 
narr, under our statute, could state a good cause of act- 
ion, without pleading the note verbatim, it has been held 
from a very early date that the authority of clerks to en- 
ter juagments in vacation was purely statutory, and: that 
in so doing they act ministerially and that in entering 
such judgments the original power of attorney, to con- 
fess judgment executed by defendants, must be filed 
with the clerk as a part of the papers in the case. Dur- 
ham v. Brown, 24 II]. 94; Round v. Hunt, 24 Ill. 598; The 
People v. Whitehead, 90 Ill. App. 614; Gardner v. Bunn, 
132 Ill. 403. However, after the entry of said judgment 
in vacation, on the opening of the next term of said court 
on October 1, 1923, various motions were made in said 
cause, some of which have not been disposed of. 

Upon October 1, 1923, appellee, (defendant) moved 
the court, upon a petition filed, to vacate said judgment, 
and for leave to plead in said cause. The court entered 
an order, giving appellee leave to plead to the declarat- 
ion and entered an order staying execution in the cause. 
This was a general appearance of appellee in the suit. 
Pending the preceding motion, the appellant, upon Oct- 
ober 22, 1923, moved the court for leave to file a cross 
motion to be permitted to withdraw the copy of the note 
sued upon and attached to the original narr and cogno- 
vit filed in said cause and to attach the original note to 
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said declaration and confession, and to amend the ad 
damnum in the declaration or 
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narr by alleging damages 
in the sum of one thousand dollars in place of $700.95. 
Ana again on October 24, 1923, appellant moved the 
ccart for leave to file said original note nunc pro tune as 
of September 26, 1923. 

On January 3, 1924, appellee moved the court to va- 
cate the judgment which was allowed, and further mov- 
ed the court to withdraw the leave to plead and order 
staying execution and before this motion was passed up- 
on the court gave appellant leave to file said original note 
and power of attorney nunc pro tune, as a part of the 
files of said original proceeding as of September 26, 1923, 
and said note was so filed. 

Appellee further moved to quash the execution, 
which was overruled by the court, whereupon the court, 
upon due deliberation, granted a stay of execution pend- 
ing appeal. Thereupon appellant moved the court to 
vacate the order vacating the judgment and quashing 
the execution, which was overruled by the court, and ap- 
pellee entered a motion that all costs in this suit be tax- 
ed against plaintiff, which the court overruled. 

It was therefore ‘‘considered by the court that the 
judgment heretofore rendered on September 26, A. D. 
1923. in favor of the plaintiff and against the defendant 
by confession be, and the same is hereby set aside and 
vacated and the execution thereof stayed pending appeal 
and exceptions.” 

Appellee entered no exceptions to any of these or- 
ders and has made no assignment of cross errors. 

In appellee’s petition of October 1, 1923, to set 
aside the judgment, appellee raised the legal objections 
and jurisdictional questions herein set out, and in addi- 
tion filed an affidavit 
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appealing to the equity side of 
the court and averring payments upon the note, and that 
Ross W. Churchill, the payee in said note, was indebted 
to the appellee in the sum of $208.16. Upon this peti- 
tion appellee was given leave to plead, the judgment was 
vacated, but the court refused to quash the execution 
and refused to enter any order as to costs in the case. 
In this state of the record, the case is not disposed of in 
the lower court, and there is no finai judgment from 
which appellant can take an appeal. Appellee’s rights 
have been to some extent modified by the orders enter- 
ed in the lower court without objection. The record of 
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the confession of judgment now shows, by order of court, 
the original power of attorney executed by appellee. 
The appellee, upon his motion, has obtained leave to 
pleaa to the declaration and the execution is not can- 
celled but merely stayed, pending this appeal. If there 
were a final judgment before the court, in the present 
state of the record it would be a serious question as to 
whether appellee had not waived the jurisdictional ques- 
tions and appealed to the equitable side of the court on 
the merits of the case, and whether the record of the 
judgment at this time did not show merely legal and 
technical errors which had been released by the cogno- 
vit, and in such case appellee would be bound by the 
cases: Lake v. Cook, 15 II]. 353; Rising v. Barnard, 36 
Ill. 79; Hansen v. Schlesinger, 125 Ill. 230; Holmes v. 
Parker, 125 Ill. 478; Pearce v. Miller, 201 II]. 190;Packer 
v. Roberts, 140 Ill. 17; Moyses v. Schendorf, 238 Ill. 233; 
Martin v. Knight, 56 Ill. App. 65; Nees v. Dumbauld, 142 
Il]. App. 488;Knox v. Winsted Savings Bank, 57 III. 330, 
and other kindred cases. If, however, the record is 
taken as a proceeding to set aside a void judgment after 
the term, it must be 
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for some other reason than mere 
legal errors and technical difficulties, and the judgment 
must be absolutely without authority and void, between 
which two lines of cases the distinction is at times with 
great difficulty pointed out. Stein v. Good, 115 Ill. 95; 
Graves v. Whitney, 49 Ill. App. 435; Baldwin v. McClel- 
land, 152 Ill. 49; Whitney v. Bohlen, 157 Ill. 575; First 
Nat. Bank v. Havens and Geddes Co. 6! Ill. App. 213, and 
other cases. In Stein v. Good, supra, the court say: 

“Tt may be admitted that if all the expressions to 
be found in the cases bearing on the question, were coi- 
lected together and construed without regard to the 
particular facts in the cases to which they severally re- 
late, both positions might possibly find apparent, support. 
Indeed, it would be no cause for surprise if they did.” 

In many of the later cases, however, the court did 
set aside judgment after the term, entered without any 
jurisdiction and upon confession. We are familiar with 
the authority that a judgment in vacation cannot be en- 
tered or aided by an order nunc pro tunc, and we deem 
it an anomaly to move to set aside a judgment on juris- 
dictional grounds and at the same time appeal to the 
equitable side of the court and obtain leave to plead. 

The only real effect of the order, “The judgment to 
stand as security, is to stay execution until there was a 





trial on the pleas that might be filed.” Northeastern 
Coal Co. v. Tynell, 133 Ill. App. 475. However, appellee 
has assigned no cross errors to the rulings of the lower 
court and cannot be heard to complain as to the effect of 
such orders. 
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This case differs from Roundy v. Hunt, supra, in the 
final diposition of the case on the record, in that in 
Roundy v. Hunt the debtor appealed. In this case the 
judgment creditor appeals. 

The court below did not cancel and set aside the 
judgment. Appellee was given leave to plead. The 
court refused to quash but stayed the execution, pend- 
ing this appeal. The court refused to make any order 
as to costs. The proceeding is still pending and unde- 
termined in the lower court and this appeal is prema- 
ture. Walker v. Oliver, 63 Ill. 199; Cromer v. Commer- 
cial Men’s Ass’n. 260 Ill. 519; The People v. Wells, 255 
Ill. 455; City of Park Ridge v. Murphy, 258 III. 367; Dean 
v. Gerloch, 34 Ill. App. 234; Andrews & Co. v. Anchor 
Folding Box Man’f’r. Co. et al. 210 Ill. App. 636. 

It appearing that some, if not ail, of the issues in- 
volved in this proceeding are still pending in the lower 
court, this court of its own motion dismisses the appeal. 

Appeal Dismissed. 
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Appeal from the Montgomery County Circuit Court. 
SHURTLEFF, P. J. 


Appellee recovered a judgment in the court below 
for the sum of two thousand dollars for permanent dam- 
ages to his dwelling house, lot and premises, caused by 
the smoke, gases and fumes coming from the smelter 
plant of appellant in which spelter and sulphuric acid are 
manufactured. Spelter is the finished product of a pro- 
cess of smelting the raw zinc ore in especially designed 
furnaces, the ore being first roasted to take from it the 
sulphur from which sulphuric acid is manufactured. 

In the process of the manufacture of spelter, it first 
goes off in vapor into condensers, the roasted ore, coke 
and anthracite coal being used. This is done after the 
ore has been roasted in the kilns. The roasting process 
extracts the sulphur, which is conveyed through large 
conveying pipes to the acid plant, and there manufactur- 
ed into sulphuric acid, the major portion of which goes 

\ to the fertilizing industries for making farm fertilizer. 
At the oxide pliant zinc oxide is made, which is a paint 
figment and is used with white lead, fifty percent of 
each, to make commercial 
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paints for painting houses, barns 
and other buildings. The zinc ore in its natural state, as 
it comes from the mines, is a whitish looking substance, 
finely ground, has 58 to 60 per cent zinc contents, and 
carries about thirty per cent sulphur and a small amount 
of lime, lead and iron. This ore is ground up until it will 
pass through a mesh screen, and for the manufacture of 
spelter is treated in the Hegler kilns in retorts. The pur- 
pose of roasting it is to burn the sulphur out of the zinc 
ore and to reduce the sulphur in the ore. The sulphur 
goes through large conveying flues or pipes to the acid 
plant to make sulphuric acid, and is not turned into the 
air, but is turned into and kept in the acid chambers. 
Spelter in its commercial form is a plate or bar weighing 
about forty-five to fifty pounds, known as zinc, used for 
galvanizing barbed wire, pails, galvanized roof and the 
manufacture of brass. It is also used for fruit jar cov- 

















erings. The steel trade uses about sixty per cent of the 
commercial zinc. 

The furnace building is about three hundred feet 
long, eighty feet wide, two stories high, with two smoke- 
stacks about one hundred twenty-five feet high, built of 
reinforced concrete. The Hegler kiln building does not 
have a chimney or smokestack, and there are no smoke- 
stacks or chimneys in the oxide building, only a ventilat- 
or running through the middle of the building across the 
top. The oxide bag house has no flues or chimneys, and 
aside from the ventilators in the Hegler kiln and the acid 
plant, there are no other flues except at the oxide fur- 
nace building, which are about thirty-five feet high and 
two in number. To roast the ore in both the main plant 
and the oxide, bituminous coal mined in Montgomery 
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County, Illinois, is used. Spelter, sulphuric acid and zinc 
oxide are therefore the products of this plant. 

There were various pleadings in the cause charging 
negligence, injuries and averring damages and on the trial 
of the cause the following stipulation was entered into: 

“It is hereby stipulated and agreed by and between 
the attorneys for the respective parties to this lawsuit 

that this cause shall be tried by both parties on the theory 
that the plant of the defendant is operated as a perman- 
ent one, and that the damages recoverable are such as 
are known to the law as permanent damages and the 
question of the statute of limitations is not to be raised 
in said cause.” 

Appellant’s smelter plant had been in operation since 
1911 or 1912. Appellee was a coal miner, living in Tay- 
lor Springs, a village of about fifteen hundred population 
and owning an acre of land upon which he had construct- 
ed a dwelling house at a cost of $840.00 and an addition 
thereto at a cost of $350 and had made various improve- 
ments to said property, such as putting eave spouts upon 
the house, a porch, fences, and had set out fruit trees 
and vines of various kinds and the acre of land had orig- 
inally cost appellee $350. The premises of appellee were 
situated five-eighths of a mile north of the north gate of 
the smelter of appellant. There were three dwelling 
houses between the smelter plant and appellee’s prem- 
ises. Appellee acquired the premises in question and 
improved them prior to the construction of the smelter 
plant. 

On the trial of the cause appellee was permitted to 
testify to the cost of the land, the buildings, and all of 
the various 
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improvements that had been placed upon the 
premises to make them suitable for a home, and appel- 
lee and other witnesses, over the objecticns of appellant, 
were permitted to testify that in 1916 the value of ap- 
pellee’s premises, for use as a home for the purpose that 
appellee used them, was from three thousand to thirty- 
two hundred dollars, and that said premises, at the time 
of this suit, had no value for use as ahome. Five wit- 
nesses, including Amos Schaffer, had so_ testified in be- 
half of appellee; over the objections of appellant, at the 
close of the testimony. The Court of its own motion 
struck out all of the testimony of the four witnesses, not 
including Schaffer, as to the value of this property, and 
refused to strike out all of such testimony upon appel- 
lant’s motion and the testimony of Amos Schaffer, as set 
out, was not stricken out. The witnesses, except Schaf- 
fer, upon leave given by the Court, were recalled by ap- 
pellee and testified to the market value of the property 
in 1916 and at the time of bringing suit, in substantially 
the same figures. Appellee, over the objections of ap- 
pellant, was permitted to go into the minutest detail as 
to the cost and expenses of purchasing, improving and 
constructing said property and to produce checks cover- 
ing all such expenditures and to testify to the value of 
fruit and ornamental trees upon said premises. This 
was error. The fruit and ornamental trees upon said 
premises, as between the owner and tort feasor constitu- 
ted a part of the real estate. L. C. & St. L. Con. R. R. 
Co. v. Spencer, 149 Ill. 97. 

The rule is, where damages are sought, growing out 
of injuries from a construction of a permanent character 
or one treated as such, the measure of damages is the 
difference between the market 
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5 value of the property 
immediately before the alleged injury and immediately 
after, for any use to which it might be appropriated, not 
merely for use asahome. 8R.C. L. 481; C. & E.1. R. R. 
Co. v. Loeb, 118 Ill. 203; North Shore Street Ry Co. v. 
Payne, 192 Ill. 239; Joseph Schlitz Brewing Co. v. Comp- 
ton, 142 Ill. 511; C. & E. I. R. R. Co. v. McAuley, 121 Ill. 
160; Penn. Mutual Life Ins. Co. v. Heiss, 141 Il]. 35; Van 
Pelt v. City of Davenport 42 Ia. 308, 20 Am. Rep. 622; 
McGuire v. Brant, 25 N. J. L., 67 Am. Dec. 49; Rabe v. 
Shoenberger Coal Co. 213 Pa. State, 252, 5 Ann. Cases 
216; Kossler v. Pittsburg etc. R. R. Co. 208 Pa. St. 50, 57 
Atl. Rep. 66; C. & A. R. R. Co. v. Davis, 74 Ill. App. 595; 








Schrigley v. C. & E. I. Ry. Co. 158 Ill. App. 473; I. GC. R. R. 
Co. v. Almon, 100 Ill. App. 530; Champlinv. B. & O. S. W. 
R. R. Co. 140 Ill. App. 94; Childs v. Alton, Granite & St. 
L. Trac. Co. 158 Ill. App. 508. 

It is conceded by appellee that the measure of dama- 
ges in this case is the depreciation in the market value of 
the property occasioned by the operation of the plant of 
appellant. Jones v. Sanitary District of Chicago, 252 III. 
591. 

At the close of appellant’s (defendant) case, appel- 
lee and the witnesses Crawford and Schaffer were per- 
mitted to testify, in behalf of appellee, that the fair cash 
market value of the premises in 1916 was three thousand 
dollars, and that at the time of the trial said premises 
had no market value for any purpose, the witness Schaf- 
fer placing a present value thereon of two hundred dol- 
lars. None of these witnesses testified to any knowledge 
of the market values of real estate in this vicinity or of 
this land. It was shown that the premises are now oc- 
cupied by a tenant, who is paying five dollars per month 
rental. Appellee produced a witness, Butler, a real es- 
tate dealer, who testified that the property when first 
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purchased and improved and when the buildings were 
new, had a market value of three thousand dollars; that 
there had been a great demand for places of this kind, 
but the witness testified that the present market value 
of this property was eight hundred dollars. This witness 
accounted for twenty-five to fifty per cent of this depreci- 
ation to the lack of money and financial conditions, and 
to general market. conditions, outside of any special reas- 
ons, and the witness further testified that the market 
value of this property had very much depreciated in the 
two months preceding the trial on account of a strike at 
the coal mines at Taylor Springs, and among other things 
the witness testified that the location of this property 
was “out of the way and not good;” that “there were no 
sidewalks and it was off from the main road.” The 
witness Butler further tesified that he accounted for a 
portion of the depreciation in the ‘wear and tear” of 
the buildings during the period they had been built, and 
the testimony of this witness, the only qualified witness 
produced by appellee, as to values, being in direct conflict 
with the testimony of the other witnesses, submitted 
by appellee, and contradicting the verdict, we are of the 
opinion that the testimony of appellee and his other 
witnesses as to value, and the error in admitting in detail 
the cost and expense of purchasing and improving the 








property, although a portion of the incompetent 
testimony was striken out, influenced and prejudiced the 
jury to find a verdict that is not warranted, even by 
appellee’s proofs in this case. We are further confirmed 
in this view by some of the other testimony in the case. 

Appellee offered testimony tending to show that the 
trees on 
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his premises commenced to die 
in about 1917 and the wire fence gave way; that the 
trees would form a white spot on the south side of them 
and it would go around and kill the tree; that the fence 
first gave way on the south line; that the wire fence 
north of the hog house was good on the north side, but 
was gone on the east side; that appellee noticed gas or 
fumes at the place when the wind was in the south and 
sometimes it was impossible to stay in the front part of 
the house and leave the windows up in the summer time; 
that the gas and fumes caused a burning sensation in 
appellee’s eyes, throat and made him cough. Appellee 
testified that the gas and fumes came from the smelter 
of appellant, and that his ground of such knowledge was 
that he could see where the smoke came from and “knew 
that it never bothered him before the smelter came.” 

Appellee testified that the gas and fumes killed all 
the grass and was killing his trees; that some things in 
the garden would come up and grow for a while, turn 
yellow and die, except where it was protected and that 
potatoes would not grow except on the north side where 
they were shaded. 

On the other hand, appellant offered expert testi- 
mony, which was not contradicted, tending to show that 
appellee’s fruit trees were affected by the San Jose scale, 
which had killed some of the trees and had injured 
others; that if there was any gas in the air, that is 
destructive or injurious to plant life, it will manifest 
itself first in the leaves of the plant. 

Edwin R. Spencer, a professor of biology in the 
State Teachers College of Missouri, had made 
investigations upon these premises, and the trees and 
plant life upon the same, and the witness went fully 
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into the scientific and bio- 
logical condition of the tree and plant life upon appellee’s 
premises and stated facts from which the conclusion 
could be drawn that the tree and plant life upon these 
lands had been in no manner injured by any gases or 








fumes from any source. In addition to this, there are 
in evidence photographs and views taken of appellee’s 
premises from all directions and at all seasons, during 
the later years, and_ especially during 
the growing seasons of 1922 and 1923, which in the 
picture show a wealth of luxuriance and a profusion of 
leaf, flower and plant, in which the most fastidious of 
“Land Agents’ would revel, and to which the wisest of 
“land seekers” would be importuned. Men are shown 
sitting upon and leaning against the fences that had been 
destroyed as appellee’s witnesses testified. Beautiful 
hydrangeas, weighted and bending over with the full 
crowned flowers, are shown in the yard in August, 1923, 
and the fruit trees and bushes, full leaved and bearing 
fruit, are shcwn growing in the summer and fall of 1922 
and 1923, and vegetables growing in abundance. 

We do not give full credence to all that these works 
of art pretend to portray. Photographs, in some re- 
spects, may be misleading, but there are sufficient con- 
troverted and uncontroverted facts in the record to satis- 
fy this Court that the testimony of appellee, in detailing . 
the full and complete expenses and cost»of this land and 
all of the improvements placed thereon, and the further 
testimony of the witnesses that the premises had no value 
as 2 home, although later stricken out, was very prejudi- 
cial to appellant on the trial of this case, and the testi- 
mony before the jury did not warrant a verdict in the 
sum of two thousand dollars against appellant. 
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In this case it was vigorously denied that any damage 
had accrued to the appellee’s property from the gas and 
fumes from appellant’s plant, or that any gases and 
fumes emanated from said plant; nevertheless, eleven 
witness were permitted to testify, in behalf of appellee, 
over the objection of appellant, that there were gases 
and fumes from appellant’s plant that spread over ap- 
pellee’s property, although they could not see them, and 
a part only of the witnesses testified that they could 
smell them. 

Part of the same witnesses, having no expert know- 
ledge on the subject, were permitted to testify, over the 
objection of appellant, to the effect of such gases and 
fumes on the vegetation upon said lands, and others were 
permitted to testify that the depreciation in the value 
of said lands was caused by the gases and fumes that 
came from appellant’s plant. These witnesses had no 
greater knowledge upon the subjects testified to than 
the iury had, and the testimony given invaded the pro- 
vince of the jury and was a mere conclusion. 11 Ruling 


> 








Case Law, 546; Keefe v. Armour & Company, 258 Ill. 28; 
Iinois Central Railroad Co. V. Smith, 208 Ill. 608. 

The cases cited by appellee, upon this assignment of 
error, are cases involving the injury and damage to lands 
by embankments, water courses and other physical im- 
pediments, which all men can see and about which all 
men have a general, common knowledge and are not in 
point. 

Appellee, as to this assignment, also cites Wenona 
Zinc Co. v. Dunham, 56 II]. App. 355, in which it is held: 

“The witness had given an opinion as to the value of 
the premises before the location of the works and at the 
commencement 
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of the suit, showing great deprecia- 
tion. and was then asked what caused the depzeciation. 
It was manifestly necessary and proper to connect the 
depreciation with the location and operation of the zinc 
works and the poisonous gases as the cause, and the me- 
thod adopted was proper, and was approved in K. & S. 
R. R. Co. vs Horan, 131 Ill. 288.” 

The authority cited, K. & S. R. R. Co. vs Horan, supra 
involved facts, about which all men, with ordinary intel- 
jligence, would have a common general knowledge, and in 
Wenona Zinc Co. v. Dunham, supra, it does not seem to 
be controverted but that gases emanated from the plant 
of the Wenona Zinc Company and that such gases were 
poisonous and caused injury and is not applicable in this 
case. In this case, the testimony of the witnesses who 
could neither see nor smell the gases or fumes, was a 
mere guess and incompetent and the fact that some of 
the witnesses could smell the gas fumes did not render 
the witnesses competent, in view of all the other testi- 
mony in this case, to testify that such gases and fumes 
were the cause of the depreciation in the value of said 
property. 

In many of the questions asked and answers given, 
the testimony given invaded the province of the jury. 

In Keefe V. Armour Co., supra, it was held: 

“Any one of the jury was as well qualified as he to 
determine whether the explosion was a gas explosion or 
not. The auestion whether the method employed was 
reasonably safe was an ultimate fact in the case, to be 
determined by the jury as a conclusion from evidentiary 
facts. To permit the witness to give his opinion on the 
ultimate fact was to supplant the jury by a witness and 
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practically take from the defendant the right to a judg- 
ment of the jury as to the proper inference to be drawn 








from the facts. Of course, the jury was entitled to the 
aid of experts in determining the existence or nonexis- 
tence of facts not within the common knowledge from 
which a conclusion would arise whether the method was 
reasonably safe.” 

Appellant assigns error in that the Court permitted 
the witnesses to testify with reference to the smoke, 
fumes and gases being carried from appellant’s plant to 
property other than appellee’s, and also to show the con- 
dition of other property at the time and since appellant’s 
plant commenced to operate. In a proper case, where 
the testimony of competent witnesses tends to show the 
emanation and deleterious effect. of gases, fumes, dust 
and similar substances upon the soil, shrubbery, trees, 
vegetation, buildings or fences, under the authority laid 
down in Cooper v. Randall, 59 Ill. 317, Wylie v. Elwood, 
134 Jll. 281, and kindred cases, we are not prepared to 
hold that such testimony is incompetent and whether it 
was incompetent in the case at bar, in view of all the tes- 
timony in the case, in the view we have arrived at, it be- 
comes unnecessary to determine. In any event, upon 
another trial of the cause, the injury resulting from the 
effect of gases and fumes from appellant’s plant, if any, 
and the injuries resulting to the surrounding lands from 
cther causes, if any, should be carefully distinguished and 
the latter eliminated. 

Appellant assigns error upon the giving of appellee’s 
fourth and fifth instructions. The fourth instruction, 
given for appellee, 
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informed the jury that it was not 
necessary that any witness should have expressed an 
opinion as to the amount of the damages, but that the 
jury themselves might make such estimate from the 
facts and circumstances in proof and by considering them 
in connection with their own knowledge, observation and 
experience in the business affairs of life. The giving of 
this instruction was error. It left the jury to fix the 
amount of damages, not guided by any rule as to the 
measure of damages, and not guided by the testimony of 
any of the witnesses as to the amount of depreciation in 
the value of said property. It is argued by appellee that 
in other instructions the true measure of damages was 
correctly stated to the jury and that the amount of the 
damages fixed by the verdict, being less than the amount 
testified to by some of the witnesses, indicates clearly 
that the jury followed the instruction as to the correct 
measure of damages. It is impossible for this Court to 
follow that suggestion or to determine, from all the tes- 








timony, what rule or measure of damages the jury ac- 
cepted. We are inclined to the opinion, in view of the 
instruction and the testimony, that the jury disregarded 
all rules as to the measure of damages and all opinions 
as to the amount of damages stated by any witness, and 
invaded the field of their own business experience and 
knowledge, and found a verdict based partially, at least, 
upon incompetent testimony that had been stricken out. 
This instruction given to the jury was prejudicial and er- 
roneous. 

The fifth instruction, informing the jury that they 
would have a right to take into consideration all damages 
appellee may have sustained, in so far as the same has 
been alleged and proven by a preponderance of the evi- 
dence, if any, taken in connection 
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with the fourth in- 
struction, was also error in this case. 

Appellant has also assigned error upon statements 
made by appellee’s counsel in arguing the case to the 
jury, and specific statements, charged to be inflammatory 
and prejudicial, were objected to and are set out in the 
bill of exceptions. Some of these statements are subject 
to criticism and were not within the line of proper argu- 
ment, but as the verdict and judgment are to be reversed 
on other grounds, further comment is unneccessary. 

In this case appellant has submitted testimony of a 
highly scientific nature, tending to show that the trees, 
shrubbery and vegetation upon appellee’s premises, not 
showing any injury or defect in the leaves, could not 
have been injured in any manner by the gases and fumes, 
if there were such, emanating or escaping from appell- 
ant’s plant. This testimony tends to show that the plant 
feeds and is nourished through its leaves, and that any 
poisonous or deleterious gases or fumes in the air, injur- 
ing or affecting the plant in any manner, are first mani- 
fested by their effects upon the leaves. This testimony 
is not contradicted and its presence in the record in this 
case necessitates a more careful scrutiny of the testi- 
- mony of appellee’s witnesses, who did not have and who 
did not claim to have any special skill or knowledge as to 
the effect of gases of any kind upon plant life. This tes- 
timony, together with the testimony of the expert wit- 
nesses, tending to show that appellee’s trees and shrub- 
bery have been and were, at the time of bringing the 
suit, affected and injured by the San Jose scale, which is 
uncontroverted by any of the testimony in the case, to- 
gether with the errors pointed out 
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in the record, re- 
quire reversal of the judgment and verdict in this cause. 
The judgment of the lower court is, therefore, rever- 
sed, and the cause is remanded to the Circuit Court of 
Montgomery County for another trial. 
Reversed and Remanded. 
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People of the State of Illinois, Defendants in Error. 
vs. 
Henry Lifer, Plaintiff in Error. 


Error to County Court of Hancock County. 
NIEHAUS, J. 


The plaintiff in error, Henry Lifer, was indicted in 
Hancock county for manufacturing, unlawfully selling, 
and transporting, and having in his possession intoxicat- 
ing liquor. There are seven counts in the indictment, 
in which the various offenses are alleged. The indictment 
was certified by the circuit court to the county court, 

where a trial resulted in a verdict of guilty. He was 
thereupon sentenced to serve a term of six months in the 
county jail, and to pay a fine of $500.00, and costs; this 
writ of error is prosecuted from the judgment of con- 
viction. 

It appears from the record, that during the trial, 
John Shea was called and sworn as a witness by the 
state’s attorney. who made the following statement to 

the court conceruing the witness: “I put him on the wit- 
ness stand as a hostile witness, he wont talk to me, and 
I put him on to have an opportunity of cross examina- 
tion. I would like to have him examined in chief by the 
court, so that I may have the opportunity of cross exami- 
nation.” Plaintiff in error by his counsel objected to the 
court calling and examining the witness, but the objec- 
tion was overruled, and the court proceeded, not only to 
examine the witness, but also, after the cross examina- 
tion of the witness by plaintiff in error’s counsel, proceed- 
ed to re-examine the witness; and the re-examination 
was in effect an additional cross examination, concerning 
the testimony previously elicited by the court in the ex- 
amination in chief. This re-examination was as follows: 
- By The Court:, 

Q. Didnt you tell me Mr. Phillips was part of the 
time and Lifer part of the time was taking care of it? 

By Mr. Hartzell: I want to object to the line of 
question—by the Court. This witness was asked to be 
put on the 
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witness stand by the prosecutor, as a 
hostile witness. He asked the Court for that privilege 
and for the Court to examine him in order that he might 
have the privilege to cross-examine him. Now, the Court 








examined the witness and he showed no hostility. Now 
I dont believe it is right for the Court to try to make a 
witness out as being mistaken in regard to it, and I ob- 
ject to it. 

By The Court: I object to your remarks as to the 
witness showing no hostility. He showed hostility to 
the Court. His manner was hostile. He has contradict- 
ed himself. He told me on direct examination, and the 
record will show it, that both Mr. Lifer and Mr. Philips 
were present. I simply asked him to straighten that out. 

By Mr. Hartzell: With all due respect, I want to 
an exception to the remarks of the Court as made in the 
presence and hearing of the jury. 

The incident complained of comes clearly within the 
criticism made by the Supreme Court concerning the ex- 
amination of witnesses by the court in criminal cases: 
“Such a practice is not to be commended, and can only 
be permitted when it is shown that otherwise there may 
be a miscarriage of justice. We are convinced, that in 
the examination of the witnesses by the trial judge, 
doubtless unconsciously on his part, he made statements 
and asked questions in such a form as would almost cer- 
tainly lead the jury to conclude that he thought the 
plaintiff in error was guilty. We are impressed from a 
reading of the record that the questions of the judge 
would appear to the jury to be in the interest of the pro- 
secution. Expressions of opinion by the judge are liabie 
to have great weight with the jury, and therefore espe- 
cial care should be observed that nothing is said by him 
to prejudice either party.” People v. Bernstein 250 Il. 
63. 

Complaint is also made of the giving of the fourth 
instruction for the People, which is as follows: 

The Court instructs you that the testimony of one 
credible witness may be entitled to more weight than 
the testimony of many others, if, as to those other wit- 
nesses, you have reason to believe and do believe, from 
the evidence and all the facts before you, that such other 
witnesses have knowingly testified untruthfully, and are 
not corroborated by other credible witnesses, or by cir- 
cumstances proved in the case. 

This instruction has been repeatedly condemned, 
and is erroneous for the reasons stated in Kellar v. Han- 
sen 14 Ill. App. 640 and Johnson v. Farrell 215 Ill. 542. 
For the errors indicated, judgment is reversed and the 


cause remanded. 
Page 2 








it 


235 1.A. 637 | 


General No. 7712 Agenda No. 11. 


April Term A. D. 1924 


Susan H. Dickinson, Appellee. 
vs. ' 
J. Weir Elliott, as Executor of the Last Will 
and Testament of Job Coates, Deceased, 
Appellant. 


Appeal from Morgan. 
NIEHAUS, J. 


Susan H. Dickinson, the appellee, filed a claim in the 
county court of Morgan county, against the estate of 
Job Coates, deceased, claiming the sum of $15682.50 to 
be due her from the estate, for services rendered to the 
deceased in his life time, as housekeeper, as nurse; and 
for services in looking after the administration and man- 
agement of the business affairs of the deceased, during 
the last years of his life. A jury trial was had on this 
claim in the county court; and the jury found in favor 
of the appellee, and awarded her the sum of $12,000.00. 
The county court rendered judgment on the verdict; and 
an appeal was thereupon prosecuted to the circuit court, 
where another trial resulted in a verdict by the jury, al- 
lowing her the sum of $11,000.00; the verdict was set 
aside, and a new trial was ordered by the court; and 
thereafter another jury trial was had, which resulted in 
another verdict in favor of the appellee, allowing her the 
sum of $12,100.00. A motion was made to set aside the 
latter verdict, and for a new trial; but at the instance of 
the court, the claimant entered a remittitur to reduce 
the amount found by the verdict, to $5,000.00, whereup- 
on the motion for new trial was overruled, and judgment 
was rendered in favor of the appellee, for that sum. 
This appeal is prosecuted from the judgment. 

The evidence tends to show, that the appellee enter- 
ed into the services of the deceased about December 1, 
1917, as a housekeeper, at a fixed compensation of $5.00 
per week. The deceased was a wealthy farmer, owning 
several farms in the vicinity of Orleans in Morgan county; 
and at the time of the appellee’s 
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employment, was liv- 
ing on the home farm near Orleans. He was a bache- 
lor, and had been living by himself; and was advanced in 
years. The appellee performed all the duties incident 
to her employment, as a house keeper of the deceased, 
including not only looking after the house, and the work 
and affairs of the farm for the deceased, but also assist- 














ed him in carrying into effect his business arrangements 
concerning other farms, and with the tenants, who oc- 
cupied them. After the appellee had been in the em- 
ploy of the deceased for about a year, the deceased had 
a stroke of apoplexy; and from that time on, his general 
health became impaired, to such an extent as to require 
the continued attention of a physician, and constant care 
end nursing; and he became unable to look after his phy- 
sical wants; and finally also, he became incapaciated to 
attend to his business affairs. It clearly appears from 
the evidence, that after the first stroke of apoplexy suf- 
fered by the deceased, which was in December 1918 until 
the time of his death about the middle of July 1920, the 
appellee acted in the capacity of nurse, performing all 
the services of a practical nurse, day and night, such as 
giving him medicine, bathing him, dressing, and undress- 
ing him assisting him to and from his bed in attending 
to the calls of nature; and giving him all the care and 
‘attention required of a regular nurse, until his death. 
The main contention of the appellant is, that the appellee 
is not entitled to recover for the extra services rendered 
by the appellee as nurse, and for attending to the busi- 
ness matters of the deceased. The services which the 
appellee performed as a nurse, during the period from 
December 13, 1918, to July 17, 1920, were outside of the 
scope of her original employment; and were not thought 
of, nor contemplated in the arrangement for her employ- 
ment as housekeeper, and when the compensation of 
$5.00 per week was fixed; and these services may be just- 
ly and fairly regarded therefore as extra services, which 
were rendered in addition to her regular employment, 
and for which she would be entitled to additional com- 
pensation. Dull v. Bramhall 49 Ill. 364; 26 Cyc. 1037. 
It is contended by the appellee, that under the rule 
hela 
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in the case cited, she would also be entitled to ad- 
ditional compensation for assisting the deceased in mat- 
ters of business and the conduct of the affairs of the home 
farm, and other farms of the deceased, and finally for 
looking after practically all of his business matters after 
the deceased had become almost entirely incapacitated. 
Some of the services rendered in that regard might pro- 
perly be regarded as extra services, for which additional 
compensation should be awarded; while on the other 
hand many of the things, which the appellee did on the 
home farm, were so closely connected with the duties of 
a farm housekeeper that they should justly be regarded 
as an incident thereto; but it is sufficient to say concern- 
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ing this feature of the case, that there is no evidence in 
the record which shows the value of such alleged extra 
services; and for that reason alone, a recovery for such 
services cannot be sustained. And in this state of the 
record, the appellee’s right of recovery, was limited to 
any balance remaining due under her original contract 
of employment; and the value of the extra services per- 
formed for the deceased as a practical nurse, from Dec- 
ember 13, 1918 to July 17, 1920; a period of eighty-three 
weeks. Assuming that appellee was entitled to the 
largest amount which the testimony shows, to be usually 
and customarily paid for such services at the place where 
they were rendered, she would be entitled to recover on 
that account $35.00 per week for the eighty-three weeks, 
or $2905.00. Apparently there was also a balance due 
her for wages as housekeeper; the appellant testified, 
that he had a conversation with the appellee after the 
death of Coates, concerning her claim; and that the ap- 
pellee in that connection made the following statement: 
“She said Mr. Coates had paid her at the rate of $5.00 
per week up to early that year. I should say the first 
part of February. That wag for her regular wages.” 
There was no contradiction of this testimony; and this 
appears to be the only evidence which shows, the state 
of the account between the appellee, and the deceased 
concerning her wages as housekeeper; and it indicates 
that there was due to her, a balance on account of her 
regular wages, from February 1920 to the date of Coates 
death, 
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or for twenty-four weeks; and which would 
amount to the sum of $120.00. This sum added to the 
amount due her as nurse, would make a total of $3025.00. 
The judgment for $5,000.00 is therefore in excess of the 
amount due her as shown by the evidence; and the judg- 
ment must therefore be reversed, uniess the appellee 
will remit the amount necessary to reduce the judgment 
to the sum stated. If such remittitur is made within 
ten days, it is ordered that the judgment be reduced to, 
and affirmed for $3025.00. If the remittitur is not 
made, the judgment will stand as reversed, and the 
cause, as remanded. 

Page 4 








General No. 7715. Agenda No. 13. 
April Term, A. D. 1924 


Calvin McCarl, Appellee. 
Vs. 
City of Quincy, a Municipal Corporation, Appellant. 


Appeal from Adams. 
NIEHAUS, J. 


This is an appeal from a judgment rendered in the 
circuit court of Adams county for the sum of $2,000.00 
in favor of Calvin McCarl the appellee, and against the 
appellant, City of Quincy. The suit was brought by the 
appellee against the City of Quincy to recover damages 
for injuries resulting from a fall on an alleged defective 
stone step, which was a part of the sidewalk at the south- 
east corner of Sixth and Hampshire streets in that city. 

It is charged in the declaration, that the stone step 
had a slanting smooth and slippery surface, and was 
therefore unsafe and dangerous to pedestrains who 
used the same in the exercise of due care, and that the 
city was negligent in maintaining it in the defective 
condition referred to. The appellee testified, that about 
six forty-five o’clock in the evening of the 22nd day of 
February 1923, while he was walking up Sixth street 
along the sidewalk at the southeast corner of Sixth and 
Hampshire streets, he stepped down on the stone step 
in question, and slipped and fell, and suffered a fracture 
of his leg, which was broken in two places. He testifies 
concerning the situation and the condition of the stone 
step in question as follows: “The surface of the side- 
walk proper at the corner of Sixth and Hampshire streets 
was above the paved street a foot probably; I would say, 
it was twelve inches. Up against the curve of this 
sidewalk there was a stone step. I would judge it was 
from nine inches to a foot wide, and something like 
thirty inches, or maybe four feet long; something like 
that, and it was worn off. It was six or eight inches 
high. It stood up against the curve proper. There was 
a step going up and down from the main side walk to 
the paved street. It was worn off 
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perfectly smooth and slick on the 
top of it, caused by the use and wear. It slanted toward 
the west. That would be out from the sidewalk. A 
slant at the outer edge of that stepping stone, I would 
judge was in the neighborhood of three inches; probably 
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not so much, but it was a good deal. lt was worn off 
pretty bad. I was coming north, then I was going west to 
the barber shop. I just walked up there to the corner 
and went to go across the same as I would any place else, 
and my foot slipped on that stone, and it threw me on 
to the street paving. *** I had seen that stone before. 
I never paid very much attention to it. *** There was no 
snow or ice on that stone that day, it was perfectly dry. 
"=" My foot slipped off the step; when I stepped down on 
to the step my foot slipped off west. It slipped off the 
rock.” 

It is contended by the appellant that the wear on 
this stone, and the condition it was in with reference to 
being worn smooth slippery and slanting, did not 
constitute a defect dangerous to pedestrains in the ex- 
ercise for their own safety. Whether the condition of 
the stone step was a dangerous one to pedestrains in the 
exercise of due care for their own safety, was a question 
of fact for the jury to determine from _ the evidence. 
Brennon v. City of Streator 256 Ill. 468. Whether the 
appellee was in the exercise of due care, and not guilty 
of contributory negligence, was also a question of fact for 
the jury to pass upon. Shearer v. Aurora, E & C. R. Co. 
200 Jil. App. 225; Douglas v. Wabash Ry Co. 149 Hl. App. 
612. We cannot justly say, that the jury were not 
warrantied from the evidence, in «determining these 
questions of fact in favor of the appellee. 

It is also contended, that the City had no _ notice 
either actual or constructive, that the step in question 
was in a defective condition. The proof shows, that the 
step was in the slanting, smooth and slippery condition 
for a number of years; and was situated in a busy part 
of the city. Under these circumstances, the city was 
chargeable with notice and was presumed to have had 
knowledge of the condition of the step. Graham v. 
Rockford 238 Ill. 217. 

Complaint is also made, because the court refused 
to give the following instruction for the appellant: “The 
court instructs the jury as a matter of law, that no 
action is maintainable for a 
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personal injury which is the re- 
sult of a pure and unavoidable accident; and in this case, 
if the jury believe from a preponderance of the evidence, 
that the injury which the plaintiff in this case complains 
of, and for which he has brought suit, is the result of a 





pure accident, then the jury should find the defendant 
not guilty.” The refusal to give this instruction was not 
error. It left to the jury the question of what was pure 
accident, to speculate upon and determine; and was there- 
fore properly refused. 

The record does not disclose any reversible error; 
and the judgment is affirmed. 


Judgment affirmed. 
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General No. 7746 Agenda No. 42 
April Term, A. D. 1924 


Jake Zimmerman, Appellant. 
vs. 
J. A. McCreery, H. A. McCreery and J. R. McCreery, 
doing business under the name of J. A. 
McCreery & Sons, Appellees. 





Appeal from Mason. 
NIEHAUS, J. 


This suit was brought under Section 132 of the Cri- 
minal Code by the appellant Jake Zimmerman, in the 
circuit court of Mason county, against the appellees, J. 
A. McCreery, H. A. McCreery and J. R. McCreery, doing 
business as McCreery & Sons. The object of the suit is 
to recover treble the amount of money, which is alleged 
to have been lost in gambling in grain futures in viola- 
tion of Section 130 of the Criminal Code, by George Zim- 
merman, the son of the appellant. The Section referred 
to provides: “That whoever contracts to have or give 
to himself or another the option to sell or buy, at a 
future time, any grain, or other commodity, **** where 
it is at the time of making said contract, intended by 
both parties thereto, that the option whenever exercis- 
ed, or the contract resulting therefrom, shall be settled, 
not by the receipt of delivery of such property, but by 
the payment only of differences in the prices thereof *** 
shall be fined ***; and all contracts made in violation of 
this section, shall be considering gambling contracts, and 
shal! be void.’ A trial by jury resulted in finding the 
appellees not guilty; a motion for a new trial was denied 
by the court; and a judgment was rendered on the ver- 
dict of the jury, and against the appellant for costs. 
This appeal is prosecuted from the judgment. 

The transactions from which this controversy has 
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arisen, relates to grain deals, and trades between George 
Zimmerman, and the appellees. The appellees are en- 
gaged in the grain business in Mason City, and maintain 
a business office at that place. The vital question which 
was involved in the trial, was, whether the transactions 
between George Zimmerman and the appellees, violated 
Section 130 of the Criminal Code; whether the contracts 
between the parties were gambling contracts; and the 
determination of this question involved a finding upon 
the fact, whether or not the grain deals and trades made 
by George Zimmerman with the appellees, which were 
options to se]l or buy at a future time, were made with 
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reference to an intention by both parties thereto, that 
they should be settled by the receipt or delivery of grain; 
or by the payment of the differences in the market 
prices of the grain. 

_ Two questions are presented by the appellant for 
consideration on this appeal, namely, that the court erred 
in its refusal to direct a verdict for the appellant; and 
that the verdict of the jury is contrary to the manifest 
weight of the evidence. 

The evidence in the record discloses, that at different 
times during the months of April and May, 1920, George 
Zimmerman, by arrangement with the appellees, enter- 
ed into about thirty different deals or trades for the pur- 
chase and sale of corn, which resulted in either profits 
or losses; but principally in losses; and the profits and 
losses were adjusted by the appellees with Zimmerman 
according to the differences between the market prices 
of the corn when purchased, and when sold, The ap- 
pellees kept a record of the deals and trades_ which 
Zimmerman made with them; and the record shows in 
detail, each of the trades; and the amounts gained or 
lost on the corn thereby purchased and sold; and it shows 
also, that the final net total loss incurred by Zimmerman 
was $5050.00. Zimmerman testified, that it was under- 
stood between him and the appellees, that the deals or 
trades contracted for, were to be settled by the differ- 
ences 

Page 2 

in the market prices of the corn purchased and 
sold; while the appellees in their testimony concerning 
the same transactions, state that it was their understand- 
ing and intention, that there should be an eventual ac- 
ceptance or delivery by Zimmerman of the corn involved 
in the deals or trades. In the record of these trades 
and deals kept by the appellees, not a single instance ap- 
pears however, where Zimmerman received any corn pur- 
chased, or delivered any that he sold; but it does clearly 
appear that in all instances, the deals were settled for, 
by the differences between market prices; indeed it is 
apparent from the situation of the parties, and from the 
financial conditions, and the business facilities of the 
parties, that an acceptance by Zimmerman or delivery 
by him of the corn involved in the deals would have 
been so impracticable that it could hardly have been 
thought of. Moreover, it is a just and reasonable infer- 
ence. taking into account, the nature and character of 
the deals, and the manner in which they were carried out, 
as shown by the appellees’ own records, that they were 
carried out as the parties intended they should be car- 


ried out. In this view of the matter, it is manifest, that 
the verdict of the jury is against the weight of the evi- 
dence. The court did not err, however, in refusing to 
direct a verdict; inasmuch as there was some evidence 
introduced, which tended to prove, that an acceptance 
and delivery of the grain was intended. The court could 
not in directing a verdict, pass on the weight or suffici- 
ency of such evidence; this was a question for the jury. 

For the reasons stated, the judgment is reversed and 
the cause remanded. 

Reversed and remanded. 
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Goneral Ilo. 7746 Agenda To. 42. 
April Tem, As De 1924. 
JsKii “IMIR, sppellant. 
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Je Ae MGORLERY, He A. MOCRUURY and J. R. MOCREERY 
doing business under the neme of J. A. Ff 
HoCRECRY & SONS, Appell vee. 


Appeal trom Mason. 


HISHsUS, Je 


Thie guit wes brought under Section 132 of the 
Orimina 1 Code by the appellant Jake dimmerman, in the 
Givorit Court of Mason County, against the appellees, J. 
A» MoCreery, He de lMeCreery and J. Hy NoCreery, doing 
business as MeCreery & Sons, The object of the euit 18 
to recover treble the amount of money, which is alleged 
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violation of Section 130 of the Criminal Code, by George 
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The evidence in the recom discloses tha 
times during the months of jpril and Uay, 1920. cn 
Zimmerman, by arrangement with the appelleos, entered into 
about thirty different deal or trades for the purchase and 
Sale of corn, which resulted in either profits or losses; 
but principally in losses; and the profite and losses were 
rapt by heute by the appellees with Zimmerman according to the 
differences between the market pricos o? the corn when 
purchased, and when sold. The appellees kept a recor 
of the deals and trades wich Zimmerman mde wi th them; and 
the recor shows in detail, each of the trades; an’ the 
amounts gained or lost on the corn thereby purchased and 
sold; and it shows also, that the final net total less 
incurred by Zimmermen wae $5050.00. Zimmerman testified, 
that it was understood between him ami the appellees, that 
the deals or trades contracted for, were to be settled 
by the differences 

Page 2, 


in the market prices of the corn purchased md sold; 


while the appellees in the testimo ne i 
SDaMastionk, utate tune Le wae thei unloretoniing aa 


intention, that there should be an eventual acceptance or 
delivery by Zimmerman of the corn involved in the deals 

or trades. In the record of theses trades and deals 

kept by the eppellees, not a single instance appears however, 
where Zimmezman received any corn purvhased or delivered any 
thet he gold; but it does clearly appear that in all 
instances, the deals were settled for, by the differences 
between market prices; indecd it is apparent fram the 
situation of the parties, ani from the financial conditions, 
and the business facilities of the parties, thet an 
aceeptence by Zimmarman or delivery by him of the com 
involved in the deals would have been so impracticable that 
it gould hardly have been thought of. Moreover, it isa just 
and reasonable inference, taking into account, the mture 
and character of the denis, and the manner in which they 
were carried out, as shom by the apvollees’ om records, 
that they were sarried out as the parties intended they 
ghould be carried out. In this view of the mtter, it is 
manifest. that the verdisot of the jury is against the 

weight of the evidence. The court did not err, however, in 
refusing to direct a vordict; inasmuch as there was some 
evidence introduced, which tended to prove that an acceptance 
and delivery of the gain was intended. The court could not 
in directing a verdict, pass on the weight or sufficiency of 
guch evidence; this was a question for the jury. 


Por the reasons stated, the judemmt is reversed and 
the cause remanded. 


Reversed ami remanded. 
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280 ILL. APP. 673. 
REHZARING DENIED 
TaN. 26, 1923, 


THE OPINION. 


General Noe 7537. Agenda lo. 61. 
October Term A. D.1922, 
Jeke “Zimmerman, Appelimt. 
VSe 
J. Ae MeCreery, H. Ae MeCreery and 
J. 2. MeCreery, doing business under 


the name of J. 4. McCreery & Sons, 
Appellees, 


Appeal from Mason. 


BInHAUS, P. J. 
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MeCreery & Sone, ‘to recover treble the amount of money 
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exerei aed, or the contract resulting therefrom, shall be 
settled, not by the receipt or delivery of such property, 
but by the payment only of differences in the prices thereof * ** 
shall be fined * * *; amd all contrects made in violation of 
thie section shall be considered gembling contrects and shall 
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verdict of not guilty. The appellant made a motion for a 

new trial, which was denied by the court; md judgment thereupon 
rendered on the verdict in favor of the appellee. This 

appeal is prosecuted from the judgment. 

The record discle@es, that the grain deals or trades 
involved in the transaction between the parties took place in 
Mason City, where the appelleos mainteined » businese office; 
the deals and trades related to the purchase and sale of corn 
for future delivery, and were carried into effect by the 
appellees in connection with certain brokers in Chiesgo who were 
members of the Board of Prade. The main error assigned, relates 
to the testimony of witnesses given on the trial over the 
objection of the appellant, concerning the manner and form of 
handiing desle and tredes involving purchase and gele of grain 
for future delivery on the Board of Trede in Chicego; witnesses 
who were connected with broker corporations or firms as 
employes or in same capacity, were called aad allowed to testify. 
The witnesses testified, over the objection of the appellant, to 
matters concerning trede ani grain deals handled on the Board 
of feade in Chicazo, and how the trades and deals placed there by 
the appelle es were handled. Also testified, what the 
intentions of the firma or corporations whom they represented 
in the transactions were concerning e future delivery of the 
grein involved in the deals, and the rules and regulations of 
the Board of Trade in relation thereto; and what these broker 
firme and corporations would have done in reference to a 
delivery of grain, involved in the tredes or deals handled by 
them, if the deals or trades had not been closed out, but had 
been allowed to remin in force until the month fixed for 
delivery. This evidence was incompetent as well es 
immateriel under the issues in this case. and the 


testimony of the wi tnesses referred to, concerning the intentions 
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| of the broker corpor: tions or firms wag after all, only the 
opinion or conclusion of the several witnesseg. Moreover, whet 
the intentions of the sever:l brokers, who handled the deals on 
the Board of Trede, were, concerning a delivery, as well as the 
conclusions of the witnesses, as to what these brokers would 
have done if the grain deals had been allowed to remain in 
force, related to an event that never hapymed. The intention 
of third parties with reference to grein deals or trades, even 
if shown by caspetent evidence, would not tend to prove or 
disprove what the arrengement or understanding was between the 
parties. AS was pointed out in Jamieson v. Wealiace, 167 Ill. 
$88: "The question here in issue ig with reference to the 
dealing and understanding between the appellants ami appellee, 
and not in regard to the knowledge md understanding of 
parties in New York. If the umerstanding between appellente 
and appellee was thet the deal as between themselves should be 
Settled upon differmces, and that there should be no delivery 
of the stocks, then the contracts as between them were gambling 
cont rscts, and within the statute.” 

In Partridge v. Cutler, 168 Ill. 504 practically 
the seme question here involved, was considered ami decided. 
The court there said: "The issues between the parties to the 
suit were few and simple, md neither the Board of Trade as a 
corporstion, nor its other members es individuals were in any 
manner concerned with them. * * * ‘The only issue on that 
question was, as to the nature of these transactions as between 
the plaintif? oni the defendant, and all the facts, near or 
remote, bearing on that question, and all the other issues in the 


ease were in the knowledge of four or five witnesses, yet the 


issues were so imsapprehended, that the Board of Trnde and its 


rules and regulations were made the subject of investication.*** 


«j= 








<< 





¥3 
e 
‘ 

Re A AMG 
4 5 «he i ty 
4 oes 
1 AAS US by ie 

ry 
i Paoskes 





’ 
- x 
" rs \ eae) 1 
* e 
ii ty Ks ISB oe 
: a 
7 7. 
4 ioe . 
“ey 
7 ‘Df 


* 
s 
try 


y 
. 
‘ 
A % 
~— * 
—_ 


yen 











14. 

















ee 


cf fe) 





ho’ Swed ade 


‘with Feet te 





& 2 


NADP mh oth | 
hihtinte ay 
hived ,oR cmee 
aie ee 


i yao sped: 







It is not claimed, thot #11 dealings on the Board of Trade are 
gambling transactions, while, perhaps, no one will deny, that a 
part of the business transacted there is of that character. 
Plaintiff might have made bona fide purcheses and sales for 
actual receipt and delivery in every instame, but the forms 
adopted could be used Wth equal facility by counter purchases 
and gales and settlement of differences, for iliegoel and 
illegitimate dealings as between him and the defendant. Although 
these deals were sloged out before maturity, and the transactions 
ended as between the parties to the suit, the plaintiff was 
permitted by the court, ageinst objections, to go into long 
examinet ions as to what would have been dame, if they had not 
been closed out. * * * This evidence was imateriat. * * * 

It made no difference what the character of the contract were 
as betweon the plaintiff and other members of the Board of 
frade with whom they were made, nor whet his liebility to then 
would be at the maturity of the contract.” 

It is clear under the authortties cited, that the 
admission of the evidence referred tc, was error; and thet it 
may have misled the jury into an erroncous conclusion as to the 
lemitimacy of the deals and trensactions betweon the sppellant 
ani the appellees. We conclude therefore, that this case shonld 
be submitted to another jury; and the judgment ie therefore 
reversed and cause remanded. 


Reversed and Remended. 
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